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WENER, Circuit Judge:

In this sinple negligence case, Defendant-Appellant WAl - Mart
Stores, Inc. (“Wal-Mart”) appeals the district court’s denial of
its notion for judgnent as a matter of lawfollow ng a jury verdict
in favor of Plaintiff-Appellee Billie F. Dixon. She had brought
suit against Wal -Mart after she tripped on a strip of plastic that
was lying on the floor near a check-out register at a Wal-Mart
store in Texas. Concluding that Dixon has not established a
sufficient evidentiary basis on which a reasonable jury could find
in her favor, we reverse the district court’s order and remand for

entry of judgnent as a matter of lawin favor of \Wal-Mart.



| . FACTS AND PROCEEDI NGS

In July 1996, Dixon tripped and fell at approximately 5:00
p.m on a Sunday while |l eaving a Wal - Mart store in Longview, Texas.
After checking out at one of the registers, she fell when her feet
becomi ng entangled in a piece of plastic simlar to the rope-Ilike
plastic strips that are typically used to bind newspapers or
magazi nes into stacks. The injuries resulting fromher fall were
relatively severe, requiring Dixon to obtain imediate nedical
treatnent at a nearby hospital. Thereafter, she continued to
receive regular nedical treatnent for nmaladies related to this
i nci dent.

In July 1998, Dixon filed suit against WAl -Mart in Texas state
court, alleging injuries resulting from Wal-Mart’s negligence in
failing to mai ntain reasonably safe prem ses at its Longvi ew store.
VWl - Mart renoved the case to federal court under our diversity
jurisdiction. At a two-day trial in Cctober 1999, D xon clained
that Wal -Mart failed to renove an unreasonable risk of harmto its
custoners at its Longview store, viz., the plastic binder on the
fl oor near the check-out registers. She did not claim actua
know edge by Wal - Mart, instead proffering two evidentiary bases for

VWl -Mart’s constructive know edge of this unreasonable risk of

harm (1) the close physical proximty of the plastic binder to
VWl - Mart enpl oyees, i.e., the location of the plastic binder only
several feet away from the enployees staffing the check-out
registers, and (2) the sufficiently long tinme that the plastic
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bi nder had remained on the floor, i.e., the inplication that the
pl asti c bi nder had been dropped at the | ocation of her fall by the
magazi ne and newspaper suppliers who restocked the store between
4:30 and 8:30 a.m that day, nore than eight hours prior to her
5:00 p.m accident. Wal - Mart countered wth uncontroverted
testinony that (1) all enployees are trained to pick up any debris
or trash in the store, (2) managers and enployees frequently
perform safety inspections of the store, and (3) the particular
area in which D xon fell had been inspected nobst recently
approximately five mnutes before her accident. The jury returned
a verdict for D xon, but also found her 50% at fault for the
acci dent. Thus, the jury awarded Di xon one-half of the tota
damages of $125, 000.

Pursuant to Federal Rule of Cvil Procedure 50, \Wal - Mart noved
for judgnent as a matter of |aw both at the cl ose of Di xon’s case-
in-chief and prior to subm ssion of the case to the jury. The
district court denied both of these notions. Follow ng the return
of the jury verdict, Wal-Mart renewed its notion for judgnent as a
matter of law, which was again denied. Wal-Mart tinely filed a
noti ce of appeal.

1. ANALYSI S
A St andard of Review.

W review de novo rulings on notions for judgnent as a matter



of law, applying the same standards as the district court.! Under
Rul e 50, judgnent as a matter of |aw should be granted if “a party
has been fully heard on an i ssue and there is no legally sufficient
evidentiary basis for a reasonably jury to find for that party on
that issue.”? Accordingly, Rule 50 mandates that we adopt a
“sufficiency of the evidence” standard in our de novo review.?
This standard requires that we consider all evidence in the
i ght nost favorable to the opposing party and draw all reasonabl e
inferences in favor of the opposing party.* W may not nake
credibility determnations or weigh any evidence, which are fact-
finding judgments to be nade by the jury, not by the court.®
Nonet hel ess, “[i]f the facts and inferences point so strongly and
overwhelmngly in favor of the noving party that the review ng
court believes that reasonable jurors could not have arrived at a
contrary verdict, then we wll conclude that the notion should have

been granted.”®

! Resolution Trust Co. v. Craner, 6 F.3d 1102, 1109 (5th
Cr. 1993).

2 Fep. R CGv. P. 50(a)(1).

3 Scottish Heritable Trust, PLC v. Peat Marwick Main & Co.,
81 F. 3d 606, 610 (5th Cir. 1996).

4 Boeing Co. v. Shipman, 411 F.2d 365, 374 (5th Cir. 1969)
(en banc).

5> Reeves V. Sanderson Plunbing Prods., Inc., 530 U S. 133,
150 (2000).

6 Resolution Trust Co., 6 F.3d at 1109.
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B. Sufficiency of the Evidence of Wal-Mart’s Negligence.

1. Texas Law on Prem ses-Omner Liability.

As this case was renoved to federal court under our diversity
jurisdiction, we |ook to Texas |law for the substantive standards
defining Wal-Mart’s duty of care to its custoners. I n Texas, a
custoner, such as Dixon, is an invitee. As such, business owners
like Wal -Mart owe “a duty to exercise reasonable care to protect
her fromdangerous conditions in the store known or di scoverable to

it.”” Notably, this is a duty requiring only reasonable care by

t he busi ness owner: Texas courts have repeatedly stated that
busi nesses are not insurers of aninvitee's safety.® Therefore, to
prove premses liability on the part of a business owner, a
plaintiff nust show
(1) Actual or constructive knowl edge of sone condition on the
prem ses by the owner/operator;
(2) the condition posed an unreasonable risk of harm
(3) the owner/operator did not exercise reasonable care to
reduce or elimnate the risk; and
(4) the owner/operator’s failure to use such care proxi mately
caused the plaintiff’s injuries.®
In this case, Wl -Mart did not contest that the plastic binder

on the floor constituted an unreasonabl e ri sk of harmor that D xon

7" Wl -Mart Stores, Inc. v. Gonzalez, 968 S.W2d 934, 936
(Tex. 1998).

8 1d. See also Wight v. Wal-Mart Stores, Inc., 73 S.W2d
552, 554 (Tex. App.—Houston [1st Dist.] 2002) (noting that a
business is not an insurer of an invitee's safety on its
prem ses); WAl-Mart Stores, Inc. v. Garcia, 30 S.W3d 19, 22
(Tex. App. —San Antoni o 2000) (sane).

9 Keetch v. Kroger Co., 845 S.W2d 262, 264 (Tex. 1992).

5



was in fact injured inatrip and fall caused by this binder. Wal-
Mart disputes only Dixon's allegation that it had constructive
know edge of the presence of the plastic binder on the floor.
Therefore, the sole issue on appeal is whether D xon established a
sufficient evidentiary basis on which a reasonable jury could find
that Wal -Mart had constructive know edge of the plastic binder’s
presence on the floor.

2. Constructive Know edge.

On appeal, Dixonreiterates her trial contention that Wal - Mart
had constructive know edge of the plastic binder’s presence, given
its proximty to Wal -Mart enpl oyees and the length of time —at
| east eight hours —that inferentially it had been at that spot on
the floor. She maintains that either of these propositions
establishes a sufficient evidentiary basis for presenting this
issue to ajury. W shall deal with each of these clains in order.

a. Evi dence of Proximty of (Object to Enpl oyees.

The argunent that constructive know edge can be inferred from
the close physical proximty of an unreasonable risk to the
enpl oyees of a prem ses owner was recently rejected by the Texas

Suprene Court in Wal-Mart Stores, Inc. v. Reece.'® |n that case,

a Wl - Mart enpl oyee wal ked directly past a puddle of liquid on the
floor, but did not notice the liquid until after the plaintiff had

slipped on it and fallen. The plaintiff maintained that WAl -Mart

1081 S.W3d 812 (Tex. 2002).
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had constructive knowl edge by virtue of the enployee’s propinquity
to the puddle, despite the enployee’ s undisputed |ack of actua

know edge of the liquid s presence. Wal-Mart argued that, as none
of its enployees knew of the spill, the plaintiff failed to bear
her burden of proving know edge, constructive or actual, on the
part of a prem ses owner. The plaintiff in Reece did not adduce
any evi dence of what caused the spill or —nore i nportantly —how
long prior to her slip and fall the spill had occurred. The jury
found in the plaintiff’s favor, and the Texas appellate court
affirmed the verdi ct based solely on the proposition that the Wl -
Mart enployee’s proximty to the puddl e satisfied the el enent of
VWAl - Mart’s constructive knowl edge of the puddle’s existence.

In the Texas Suprene Court, Wal-Mart insisted that al one an
enpl oyee’s proximty to a hazard cannot establish constructive
know edge. VWal - Mart argued that such a rule would (1) require
“ommi sci ence” of a prem ses owner, (2) not a provide prem ses owner
wth a fair opportunity to inspect, correct, or warn invitees of
the risk, and (3) inpose constructive know edge instantly, at the
monment a hazard is created, and thus make a prem ses owner a de
facto i nsurer of invitees' safety.!' The Texas Suprene Court agreed
with all of Wal -Mart’s argunents, reversed the trial court and the

i nternmedi ate appell ate court, and rendered a take-nothi ng judgnent

1 1d. at 814-15.



against the plaintiff.' 1In so doing, the Reece court announced t he
rule that “proximty evidence alone is insufficient to establish
constructive notice absent sone indication that the hazard existed
| ong enough to give the prem ses owner a reasonabl e opportunity to
di scover it."®

Reece further establishes that physical proximty evidence is
relevant only in case-by-case determnations of constructive
know edge based on the length of tinme that the risk has been
present. A plaintiff mght be able to show, for instance, that a
shorter presence is required to establish constructive know edge
for a conspicuous hazard that is near a prem ses owner’ s enpl oyees
than for an inconspicuous hazard that is renpte from such
enpl oyees. 14 Still, the rule in Texas is that tenporal evidence,

not proximty evidence, is the sine gua non of a prenm ses owner’s

constructive know edge. *®

Di xon argued before the district court that Wal-Mart’s notion
for judgnent as a matter of |aw should be rejected because the
acci dent “happened two feet from a cashier.” She did not argue
that this is only an additional factor for determning the

reasonabl eness of Wal-Mart’s constructive know edge based on her

2 1d. at 817.
13 1d. at 815.

14

d. at 816.

d.
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tenporal evidence. Neither did she adduce any evi dence at trial of
t he conspi cuousness of the plastic binder on the floor. She argued
only that the plastic binder’s proximty to Wal-Mart enployees
serves as an independent basis for finding that Wal-Mart had

constructive know edge of the plastic binder’s presence on the

fl oor. Yet, Reece mandates the conclusion that the accident’s
occurrence just “tw feet from a cashier” is, by itself,
nondeterm native of Wal-Mart’s constructive know edge. Thus,

Di xon’s proximty argunment and her reliance on proximty evidence

fails the | egal standard under Texas | aw for determ ning a prem ses
owner’ s constructive know edge.

b. Tenporal Evidence of the Plastic Binder’s Presence.

Di xon asked the jury to infer that the plastic binder was on

the floor constantly for nore than eight hours until her late

af ternoon accident, presunmably having been dropped there in the
early norning by the magazine or newspaper suppliers. This is
sinply unreasonable, given the totality of the evidence proffered
at trial. Qur standard of review nmandates that we draw al

reasonable inferences in favor of Dixon, and the applicable
substantive lawin this case requires a prem ses owner to “exercise

reasonable care” vis-a-vis an invitee.16 Under Texas law, a

prem ses owner’s constructive know edge is predicated on tenporal

evi dence because a prem ses owner is not an insurer of aninvitee’'s

16 Gonzal ez, 968 S.W2d at 936.
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safety, and therefore a prem ses owner nust have the opportunity —

sufficient time — to “exercise reasonable care to reduce or

elimnate the risk.”t

Most often, the reasonabl eness of constructive know edge of a
prem ses owner is defined in terns of the mninmumtinme required for
arisk to exist before it can constitute constructive know edge. 18
To establish a prem ses owner’s constructive know edge owner of the
presence of an unreasonable risk of harm a plaintiff generally
must prove that the risk existed for a tine sufficiently long to
permt the prem ses owner (or his enployees) to (1) discover it and
(2) correct it. For this reason, defendant prem ses owners often
respond, as Wal-Mart did in the instant case, that the risk existed
for such a brief period of tinme that, as prem ses owner, it had
insufficient time for the peril to be recognized and corrected.

Fealty to her pleading burden and to the only evi dence she was abl e

17 Keetch, 845 S.W2d at 264.

18 See, e.qg., Wight, 73 S.W3d at 555 (rejecting
plaintiff’s argunent that the cause of her slip and fall, a
french fry, was on the floor a sufficiently long tine to
establish constructive knowl edge given only that the french fry
was dirty and that Wal-Mart failed to keep sweepi ng records of
the area).

19 See, e.qg., Brookshire Food Stores, LLCv. Alen, 2002 W
31769486, *4 (Tex. App. —Texarkana 2002) (nothing that “the
avai |l abl e evi dence suggests the grapes [on which the plaintiff
slipped and fell] were not on the floor |onger than fifteen
mnutes”); Grcia, 30 SSW3d at 23 (“Wal-Mart argues the jal epeno
[on which the plaintiff Garcia slipped and fell] went unnoticed
by snack bar personnel because it fell inmmediately prior to
Garcia' s accident.”)
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to adduce notivated Dixon to inply at trial that (1) the source of
the plastic binder was the magazi ne and newspaper suppliers who
visited the store nore than eight hours prior to her accident, and
(2) the plastic binder lay there the entire eight hours, just steps
fromthe cash register, w thout being seen

For the jury to nmake this inference, however, was logically
unreasonabl e, particularly in light of the evidence submtted by
Val - Mart, which was undisputed by D xon. VWl -Mart’s front-end
manager, Jean Chatham testified that it is “part of our job”
constantly to survey the area in which Dixon fell and to pick up
any trash. Chathamis job description required her to patrol this
particul ar area approxi mately once every five mnutes, specifically
| ooking for any trash, debris, puddles, or nerchandi se that should
be renoved fromthe area. She further testified that the cashiers
go through the sane training reginen as do the managers, and that
every enpl oyee is responsi ble for making sure that foreign objects
are picked up and that any potential risk is pronptly elim nated.
This testinony was confirned by the assi stant store manager, Luther
Fairl ey, who noted that “picking stuff up off the floor isn’t just
one person’s responsibility but...belongs to all the enployees at
Wal - Mart.”

In addition, the Store Director, Geg Smth, explained that
all Wal-Mart enployees are trained according to conpany policy
“[t]o be on the |ook-out at all tinmes” for “nerchandise on the
floor,” including such itens as a plastic binder and other “type
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trash.” He confirmed Chathamis testinony that the front-end
managers are responsible for patrolling the area around the check-
out registers, making rounds approximtely every five m nutes or
so. “[T]hey do nake the rounds,” he said, “just |like nyself even,
my assi stant managers, all of us make the rounds. W obviously try
to keep everything as nmuch as possible a hundred percent free of
trash, debris and any type of safety hazard.”

Smth noted further that, in additionto giving responsibility
for cleaning activities to cashiers, front-end nmanagers, assistant
managers and hinself, Wal-Mart enploys a “safety team” which
patrols the entire store and constantly trains the enployees.
Sm th expl ai ned:

What they | ook for is specific hazards and basi cal | y what

their job duty is —we cover it every day. It’s constant
training. We have norning and evening neetings with our
associ ates and the safety team does denonstrati ons. We do
spill denonstrations. We do denonstrations on picking up
trash, and we have a specific safety team but it’s
everybody’'s duty to nmaintain the sales floor, including
myself. . . . [I]t s just part of ny job and ny duties to keep

the floor clean.
Al so, a mai ntenance crew, conprising a m ni mumof two enpl oyees, is
on duty during the “busy tinmes of the day, between say 10 [in the
nmorni ng] and eight o' clock at night.” Their singular job function
is to “walk around with a broom dust pan and a nop and cl ean the
floors.”

The result of Wal-Mart’s policies, its training prograns, and
the cleaning responsibilities of all Wal-Mart enployees 1is
pal pabl e. Smth testified that approximately five mllion
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custoners use the Longview WAl -Mart store each year, averaging

about 13,700 custoners each day, but that only sonme 50 accidents

occur per year. None of this evidence —none of the testinony of
Chatham Fairley or Smth — was challenged or contradicted by
Di xon.

G ven this extensive evidence of constant searches for hazards
by myriad Wal - Mart enpl oyees, and the dearth of tenporal evidence
by Di xon of the presence of the hazard any closer to her fall in
time than eight hours, the conclusion is inescapable that any
pl astic binder dropped by the vendors that norning could not
possi bly have remained at the | ocation of her fall for those many
hours w thout being discovered. And, absent evidence of sone
ot her, believable period of the plastic binder’s presence prior to
the fall, no reasonable jury could find negligence by Wal-Mrt
based on constructive knowl edge of the risk. Wen the sole source
of the hazard advanced by Dixon is elimnated as being a virtual
i npossibility, her burden of proof of constructive know edge fails.

During argunent before the district court on Wal-Mart's
renewed notion for judgnent as a matter of law, D xon’'s attorney
expl ai ned that WAl - Mart nust have had constructive know edge of the
presence of the plastic binder because

it mght be sonething from the nagazi nes. They stock the

magazi nes at eight o' clock. If it was left fromeight o' cl ock
that norning to five o’ clock that afternoon, that’'s certainly

13



not prudent (enphasis added).?°
It strains credulity, let alone the bounds of |ogic and reason
that a plastic binder |large enough to entangle Dixon’s feet and
cause her to fall could have lain on the floor in such a high-

traffic area of the store for at | east eight hours. This area was

traversed by thousands of custoners that day, and was under the
const ant surveillance of nunerous Wal - Mart enpl oyees as well. Yet,

Di xon woul d have the fact-finder believe that the plastic binder

lay there for nore than eight hours wthout a single person
noticing it, let alone picking it up and renoving it. She adduced
no evi dence that anyone —neither a custoner nor an enpl oyee —
noticed the plastic binder lying on the floor for over eight hours

during the busiest portion of the business day in one of the nbst

heavily trafficked areas of the store.

That is sinply not credible. Wien the only source of the
bi nder on which D xon presented evidence is elimnated as
constituting an inpossibility, she is left without proof of a
source, and thus w thout proof that the binder had been in place
(1) long enough for know edge of its presence to be inputed to Wal -
Mart, but (2) not so long as to defy reason.

In fact, Dixon’s proximty argunment works in favor of WAl - Mart

20 Snith earlier testified that the newspaper and magazi ne
vendors restock the area near the check-out registers “early in
the norning.” He further explained that “[t]he norning run on
the newspapers is typically 4:30, five o' clock in the norning.
The magazi ne people usually get there eight, nine o’ clock,
somewhere around in there.”
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on this point, not against it. W have shown that it is a | ogical
inpossibility that this plastic binder renmai ned on the fl oor for at
| east eight hours when it was only feet away from the cashiers,
ot her \Wal-Mart enployees, and a |egion of custoners. Had the
bi nder been dropped no later than 8:00 a.m, then in light of the
evi dence subm tted by Wal -Mart, the plastic binder sinply could not
have lain there all that tinme w thout having been seen and renoved.
The obvious flawin Dixon’s theory is the prem se that the only way
the binder could have gotten to the place of the accident was to
have been dropped there that norning by a vendor. Yet Di xon

of fered no evidence of any other source or of any tine closer to

the accident to place the plastic binder on the floor at the site

of her trip and fall. The result is that Di xon has not net her
burden to plead and prove credible facts to support even an
i nference of constructive know edge of this risk on the part of
Wal - Mart .

Inasimlar case, Wl -Mart Stores Inc. v. Gonzal ez, the Texas

Suprene Court rejected a plaintiff’s “logic” that the presence of

“dirt” on spilled nmacaroni salad justified the inference that the

macaroni had been on the floor |ong enough to inpute constructive

know edge to Wal-mart of this risk to its custoners. The court
expl ai ned t hat

[d]irt in macaroni salad lying on a heavily-travel ed

aisle is no evidence of the length of tinme the macaroni had

been on the fl oor. That evidence can no nore support the

inference that it accunulated dirt over a long period than it
can support the opposite inference that the macaroni had j ust
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been dropped on the floor and was quickly contam nated by
custoners and carts traversing the aisle.?

The result of the Gonzalez court’s rejection of this evidentiary
basis for the plaintiff’s inplying that the risk existed for a |l ong
time was that there was “no evidence that the macaroni had been on
the floor I ong enough to charge Wal -Mart with constructive notice
of this condition.”?? Concluding that the plaintiff thus failed to
nmeet her evidentiary burden in pleading notice, the Suprene Court
reversed the trial verdict in her favor.?

The instant case presents the |ogical converse of Gonzal ez.
Si nply because nost cases focus on the mninumtinme requirenent for

constructive knowl edge does not nean that there is not a naxinmm

tenporal proximty as well. Put another way, a plaintiff asserting
prem ses-owner liability is not free to assert that a risk
continued to exist unabated for sone illogically |long period,
regardless of the factual context. If it were otherw se,

plaintiffs could assert constructive know edge of risks that were
proved to have existed days or even weeks earlier. Wthout any

reasonable limt on such tenporal argunents, prem ses owners would

2l Gonzal ez, 968 S.W2d at 937 (enphasis added).
22 |d. at 938.

2 The Texas Suprene Court simlarly reversed another trial
verdict in favor of a slip-and-fall plaintiff when it rul ed that
“smushed” grapes were not a sufficient evidentiary basis for
inferring a | ong enough period of time for constructive
know edge. The plaintiff offered no other tenporal evidence of
constructive know edge on the part of the prem ses owner. Thus,
her verdict was reversed. See generally Allen, 2002 W. 31769486.
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i ndeed becone de facto insurers of invitees' safety.?

In this case, D xon would infer constructive know edge from
evi dence of a span of tinme that is sinply too long to be credible.
Moreover, her inference is not supported by the totality of the
evidence presented at trial; on the contrary, the inference that
she was able to sell to the jury is totally refuted by that very

evidence. She sinply asks too nuch of a jury to believe that the

only source of the plastic binder on which D xon tripped —the
magazi ne suppliers — were |ast present nore than eight hours
before her fall, and that the plastic binder lay there undetected

all that tinme. Dixon's inability to show a credi bl e source of the

hazard within a reasonabl e period —a tine between (1) the instant

24 1t is this essential requirenment of Texas’'s prem ses-
owner liability law that the di ssent overlooks in its accusation
that we are “crafting a newrule of law' that creates a
“presunption in favor of prem ses owners.” To the contrary, we
are acting within the province of our mandate under Erie to
predi ct how the Texas courts would resol ve the novel evidentiary
i ssue presented in this case. In so doing, we are applying (1)
the absolute rule stated in every Texas prem ses-owner-liability
case that prem ses owners are not insurers of their invitees
safety and (2) the reasonabl eness standard repeatedly applied by
the Texas Suprenme Court in such prem ses-owner |liability cases as
Reece, Gonzal ez and Allen.

The di ssent woul d have us ignore this vital jurisprudence
and sinply create a de facto insurer standard for prem ses-owner
liability in Texas: A plaintiff may claimthat a hazard has
exi sted “forever” irrespective of factual context, and a jury is
always free to agree with such clains no matter how unreasonabl e
or arbitrary, in inposing liability on a prem ses ower. This
rule, as advocated by the dissent and which is the only basis for
finding in favor of Dixon in this case, is clearly proscribed by
the Texas jurisprudence on prem ses-owner liability.

Accordingly, we reject it outright for what, in essence, it would
be: a judicially-created insurance programfor all invitees in
Texas.
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before her fall and (2) an hour so renote fromher fall that the
pl astic binder could not help but have been di scovered — doons
her case. Once the early norning vendors are elimnated as even a
renotely possible source, D xon can point to no believable
proxi mat e expl anation for the plastic binder’s having cone to rest
at the point of the accident. W are thus left with a plaintiff
who has failed to neet her burden of establishing Wal-Mart’s
constructive know edge on t he basi s of plausible tenporal evidence.
I11. CONCLUSI ON

The basic standard of tort liability is reasonabl eness,
determined in the discrete factual context of each case.
Accordingly, a plaintiff is not free to make just any tenpora
argunent in attenpt to neet her burden of denonstrating
constructive know edge. There has to be a reasonable mninumtine
limt for constructive knowl edge to be inplied, but, conversely,
there has to be a reasonable maximum time |imt as well — an
out side ti ne beyond which there can be no nexus. As with virtually
every aspect of tort law, there is no absolute, bright-line rule
that establishes these tenporal boundaries; wunique facts and
circunstances control in each case. Just as proximty evidence
serves as a “plus factor” for tenporal argunents, the m nimum and
maxi mumlimts on the spectrumof the reasonable tine within which
constructive knowl edge can be inputed is determned by the
particul ar facts of each case.

Al t hough all cases to date have turned on the mninumtinme
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required to establish a prem ses owner’s constructive know edge,
this case presents the novel question of the reasonabl e nmaxinum
time limt, given the totality of evidence presented at trial.?
It defies common sense, and is against all logic, toinfer that the
pl asti c binder on which D xon tripped could possibly have |ain on
the floor, just tw feet away from the Wl-Mart check-out
regi sters, for over eight hours, w thout being noticed by at | east
one of the thousands of individuals traversing that spot, including
the many enpl oyees who were actively patrolling and surveying it
for the very purpose of detecting and elimnating any risk to
custoner safety. The conclusion is inescapable: The source of the
pl astic binder could not have been the nmgazine or newspaper
vendors who |l ast visited the store early on the norning of D xon's
af ternoon accident; and Di xon has proffered no other, believable
source. Wiatever or whoever the true source m ght have been, Di xon
failed to adduce any evi dence of how the plastic binder could have
cone to rest in that area, nmuch less when. It follows inescapably
that she has not established a sufficient evidentiary basis for
proving Wal-Mart’s constructive know edge of the presence of an
unreasonable risk of harm to its invitees. Accordingly, the
district court’s denial of Wal-Mart’s notion for judgnent as a

matter of lawis reversed, and the case is remanded to that court

2 W are, therefore, “required to make an Erie guess as to
what the Texas Suprene Court would nost |ikely decide.” Herrmann
Hol dings Ltd. v. Lucent Tech., Inc., 302 F.3d 552, 558 (5th Cr
2002) .
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for entry of a take-nothing judgnent against D xon and in favor of
Wal - Mart .
REVERSED and REMANDED wi th instructions.

ENDRECORD
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DENNI'S, G rcuit Judge, dissenting:

Because | believe the majority does not apply Federal Rule of

Civil Procedure 50 as interpreted in Reeves v. Sanderson Pl unbing

Prods., Inc., 530 U.S. 133 (2000), and therefore encroaches on the

province of the jury, | respectfully dissent.

The facts in this slip and fall diversity tort suit are
strai ghtforward. On Sunday, July 28, 1996, at about 5:00 p.m,
Billie Jo Dixon, a 56-year-old honenaker, tripped and fell while
shopping at a Wal-Mart store in Longview, Texas. The acci dent
occurred when Di xon, after paying for pizza and mlk at one of the
29 checkout stands, wal ked away fromthe cash register and turned
left, intending to exit the store. Approximately two feet fromthe
register, Dixon's feet becane entangled in a rope-like piece of
plastic lying | oose on the floor. As aresult of the entangl enent,
D xon fell face forward to the floor. The fall rendered her
unconsci ous and caused bleeding from her left eye and knee.
Par amedi cs took Di xon to a |l ocal hospital energency roomwhere she
received treatnment. After the fall Dixon remained “dazed,” and
continued to experience dizzy spells, weakness, and tingling in her
ri ght armand hand. The piece of plastic that caused D xon’s fal
appeared to be a plastic binder commonly used to hold together
stacks of nmgazi nes or newspapers, or nerchandi se.

Di xon filed suit against Wal -Mart in Texas state court seeking
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recovery for damages she suffered because of the accident. Wal-
Mart renoved the case to federal court under our diversity
jurisdiction. A full jury trial followed, with the jury finding
Di xon and WAl - Mart each 50%responsi ble for the accident. Finding
total damages of $125,000, the jury awarded Di xon $62,500. The
district judge denied Wal -Mart’ s Federal Rule of G vil Procedure 50
motion for judgnent as a matter of law (JMOL), and WAl-Mart
appeal ed.

The applicabl e | egal standards here are accurately sumari zed
by the majority. Wen considering a Rule 50 notion for judgnent as
a matter of law followng a jury verdict, we nust be “especially

deferential” tothe jury' s findings. Brown v. Bryan County, Ckla.,

219 F. 3d 450, 456 (5th Gr. 2000). W nmay grant a JMOL only where
upon reviewi ng the entire record, we find that there is no legally
sufficient evidentiary basis for a reasonable jury to find for the
non-novi ng party on an issue. FEDR Cv. P. 50(a). In evaluating
the record, we nust make all reasonable inferences for the non-
nmovi ng party, and disregard all evidence fromthe noving party that
a jury is not required to credit. Reeves, 530 U. S. at 150-51
(2000) . And of course, we nust renenber that "[c]redibility
determ nations, the weighing of the evidence, and the draw ng of
legitimate inferences fromthe facts are jury functions, not those

of a judge." Anderson v. Liberty Lobby, Inc., 477 U S. 242, 255

(1986) .
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Under Texas state law to recover in this slip and fall suit,

Di xon nust prove by a preponderance of the evidence:

1. Actual or constructive know edge of sonme condition
on the prem ses by the owner/operator;

2. That the condition posed an unreasonable risk of
har m

3. That the owner/operator did not exercise reasonabl e
care to reduce or elimnate the risk; and

4. That the owner/operator’s failure to use such care

proxi mately caused the plaintiff’s injuries.

Keetch v. Kroger Co., 845 S.W2d 262, 264 (Tex. 1992). As the

majority correctly notes, the only i ssue on appeal is whether D xon
presented the jury a “legally sufficient evidentiary basis” for it
to find that Wal-Mart had constructive notice of the plastic
bi nder’ s hazardous presence on the store's floor.2®

Di xon established constructive notice through circunstanti al

evi dence, using the standard provided in Wal-Mart Stores, Inc. v.

Gonzal ez, 968 S.W2d 934 (Tex. 1998). In that case the Texas
Suprene Court explained that to establish constructive notice
t hrough circunstantial evidence, that evidence nust prove that it
is “nore |likely than not that the dangerous condition existed | ong
enough to give the proprietor a reasonabl e opportunity to discover
the condition.” 1d. at 936. Thus, as the majority notes, D xon's
evidentiary burden is to establish that the plastic binder was on
the floor for a sufficiently long period of tinme that Wal -Mart had

a reasonabl e opportunity to correct that condition. And where, as

26\l - Mart concedes that the other three prongs of the slip
and fall liability test are net here.
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here, the hazard was in constant close proximty to Wal-Mart
enpl oyees, the reasonable tine period needed to correct the defect
is shorter than in cases where there are no agents of the prem ses

owner near the danger. WAl-Mart Stores, Inc. v. Reece, 81 S.W3d

812, 816 (Tex. 2002).
To neet this burden Dixon introduced evidence establishing
that the plastic binder on which she tripped was simlar to the

pl astic rope used to tie bundles of magazi nes and newspapers that
are delivered to the registers at |east once daily. Geg Smth

VWal - Mart store director, explained that magazi ne vendors used the
pl astic binders to bundle their nerchandise until they placed the
reading materials in racks at the checkout stands. He testified
that the nmagazine handlers would typically “go back to our
receiving area with a shopping cart and get the banded magazi nes
together. They take themup front. They bust the bands on them
and they stock the registers.” He stated that the newspaper racks
usual |y were stocked between 4:30 a.m and 5:00 a.m, and that the
magazi nes usually were restocked between 8:00 a.m and 9:00 a. m,
but that on occasi ons of hei ghtened demands either or both m ght be
restocked later in the day.? Based on this evidence a jury

reasonably could have concluded that the binder was on the floor

2"'There was no evidence that there had been an afternoon or
| at e-nmorni ng restocking on the day of Dixon’s fall because Wal -
Mart does not maintain records of magazi ne and newspaper
r est ocki ng.
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near the registers fromthe norning magazi ne restocking until the
5:00 p.m accident, and therefore, Wal -Mart had a reasonabl e anount
of tinme to renmedy the danger, neking it liable for D xon’'s
i njuries.

In response to Di xon’s evidence which supports a jury finding
of constructive notice, the majority notes in expansive detail the
testinony of various WAl-Mart enployees regarding the store
cl eani ng policy. It then uses this uncontradicted testinony to
“find” that Dixon’s theory that the binder was dropped in the
nmor ni ng magazi ne delivery cannot be the basis of a reasonable jury
finding of constructive notice. The majority is cryptic as to
whether this is a “finding” of fact or law. But in either case the
maj ority oversteps its role.

If the majority was making a factual finding on the basis of
testinony a jury was required to credit, it msstates the record
when it suggests that nore than the existence of a store cleaning
policy was uncontradicted in the Wal - Mart enpl oyee testinony. Wl -
Mart cites no enployee testinony stating that this policy was
carried out on the day in question in the area in which Dixon

fell.? Rather, the majority infers textbook execution of store

28Jean Chatham Wal-Mart front-end nmanager, indicated in her
deposition testinony that she checked the front area of the store
five mnutes prior to an accident in the store. But her
description of the accident and the person who reported falling
do not match the incident here, and Wal -Mart itself admts that
her testinony is of a different incident. Thus the nmgjority’s
assertion that “the particular area in which D xon fell had been
i nspected nost recently approximately five m nutes before her
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policies fromnere evidence that the policies had been fornul at ed.
But the jury was free to believe that the cleaning policy had not
been carried out. And therefore this court on review cannot nake
an i nference favorable to WAl - Mart, given the Suprene Court’s cl ear
directive that when considering a notion for a JMOL a court cannot
make i nferences for the noving party that the jury was not required
to make. Reeves, 530 U. S. at 150-51.

If the majority is crafting a newrule of law, it is on even
shaki er ground. The mpjority asserts that it is applying the
“converse” principle to Gonzalez, which is that there is a nmaxi mum
time period that a plaintiff may establish a hazard was present and
still establish premses liability. The majority gives no support
in Texas case law for this proposition.? And given that |ogic
belies a converse principle to Gonzalez, this is not surprising.
Gonzal ez speaks to the policy determnation nade in Texas that
prem ses owners are not insurers of their invitees' safety. As a
result, a hazard nust have been in place sufficiently long that a

proprietor has a reasonable opportunity to detect and correct it.

accident” is sinply not supported by the record.

2l n response to this criticism the mpjority clains it
derives support for this rule froma “reasonabl eness” principle
applied by the Texas Suprene Court. But as | expl ai ned above,

Di xon’s theory of constructive notice is unreasonable only if you
infer fromthe existence of a store cleaning policy, execution of
that policy. By so doing, the majority nmakes an inference the
jury was not required to nmake for the noving party, and therefore
oversteps the bounds of its Rule 50 review. Reeves, 530 U S. at
150-51 (2000).
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There can be no “converse” of this proposition because the greater
the anount of tinme a hazard is present, the nore unreasonable is
the prem ses owner for failing to correct it.

| believe the effect of the majority opinionis to apply a new
presunption in favor of prem ses owners: where a prem ses owner has
a policy regarding hazards, it is presuned that policy is carried
out in each case. Thus, the existence of a store cleaning policy
here neans that we presune a plastic binder could not have been on
the store floor for eight hours in contravention of the policy
(al beit subject to rebuttal by the invitee). By creating such a
presunption not only does the majority exceed the bounds of our
diversity jurisdiction by creating new, unsupported nandatory

inferences in state tort |law, Mutador Petroleum Corp. v. St. Pau

Surplus Lines Ins. Inc., 174 F. 3d 653, 656 (5th Gr. 1999) (role of

federal courts sitting in diversity is to decide cases as the
hi ghest state court would decide them), but it also tranples upon

the jury’s role as arbiter of credibility and fact. Liberty Lobby,

477 U.S. at 255. | would, therefore, uphold the jury verdict and

affirmthe judgnent of the district court.
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