IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-31430

ZBl GNI EW EM LI AN MAZUREK

Pl ai ntiff-Appellant,

ver sus

UNI TED STATES of AMERI CA,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

Novenber 7, 2001

Bef ore GARWOOD and WENER, Circuit Judges, and CLEMENT," District
Judge.

WENER, Circuit Judge:

Plaintiff-Appellant Zbigniew Emlian Mazurek chall enges the
district court’s denial of his notion to quash the sumons of the
U. S Internal Revenue Service (the “IRS"), issued in response to a
request by the French Tax Authority (the “FTA’), for Mzurek’s
financial records. W conclude that, because the IRS acted i n good

faith and net its burden under United States v. Powell,! it is

Chi ef Judge of the Eastern District of Louisiana, sitting
by desi gnati on.

1 379 U.S. 48 (1964).



entitled to enforcenent of its sumons. W therefore affirmthe
ruling of the district court.
| .
FACTS AND PROCEEDI NGS

Mazurek is the subject of an investigation by the FTA
concerning his civil liability for French taxes. In the course of
its investigation, the FTA requested that the I RS obtain Mazurek’s
rel evant financial information |ocated in the United States. The
FTA made this request pursuant to the terns of the Convention
Bet ween the Governnent of the United States and the Governnent of
the French Republic for the Avoi dance of Double Taxation and the
Prevention of Fiscal Evasion with Respect to Tax on Incone (the
“Treaty” or the “U. S.-France Tax Treaty”). In relevant part, the
Treaty provides for the exchange of tax and financial information
bet ween France and the United States, but does not obligate either
country to supply information that i s not obtainable under the | ans
of either country.

Assistant | RS Comm ssioner (International) John T. Lyons,
desi gnated under the Treaty as the Conpetent Authority for the
United States, reviewed the FTA s request and found it to be within
the guidelines of the Treaty. After Lyons’s approval, an | RS agent
issued a summons to Bank One of Louisiana on behalf of the FTA,
ordering that bank to turn over Mazurek’'s relevant financial
docunents to the IRS. In accordance with Internal Revenue Code
(“I1.RC.") 8§ 7609, Mazurek was notified of the service of the
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sumons. | n response, Mazurek exercised his statutory right under
|. R C 8§ 7609 by filing a notion to quash the sumons. The IRS
responded with a notion seeking to dismss Mazurek’s notion for
failure to state a claim and to obtain an order enforcing the
summons.

The district court referred the natter to a nagi strate judge
who, after hearing from both parties, issued a Report and
Recomrendat i on. In it the nmagistrate judge concluded that
di scovery and a full evidentiary hearing were not necessary, and
the summons shoul d be enforced. Adopting the nagistrate judge's
Report and Recommendation, the district court denied Mazurek’s
nmotion to quash and granted the IRS s notion to enforce.

During the course of these proceedings in the district court,
Mazurek initiated a separate action in a French forum contesting
the FTA's determination that he was a French resident for the
period covered by the FTA's investigation. In his district court
motion to quash and his response to proceedings before the
magi strate judge (and agai n on appeal ), Mazurek asserted that under
French | aw the FTA could not continue its investigation until a
final decision on his residency status is nade, arguing that it
woul d therefore be inproper for the IRS to provide his financia
information to the FTA at this tine. The magistrate judge found
this argunent to be inapposite, concluding that the |IRS had
presented a prima facie case for enforcenent and that Mazurek had
failed to all ege facts or produce evidence sufficient to underm ne
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the governnent’s prima facie case. More to the point, the
magi strate judge determ ned that Mazurek had not alleged facts
sufficient to showthat the RS was acting in bad faith in issuing
the summons and seeking to enforce it on behalf of the FTA. The
magi strate judge observed that Mazurek’ s argunents and requests for
information i nappropriately focused onthe legitimacy and bad faith
of the FTA in requesting the summons rather than on the good faith
of the IRSin seeking to conply with that request under the Treaty.
The nmagistrate judge was convinced that Mazurek’s argunents
regarding residency were directed at matters of French |aw best
left for French authorities to resolve. After the district court
adopt ed the magi strate judge’ s report and entered judgnent in favor

of the IRS, Mazurek tinely appeal ed.

1.
ANALYSI S

A. Enf orcenent of the Summons

1. St andard of Revi ew

Inreviewng the district court’s grant of a notion to enforce
a summons, we accept all facts found by the district court unless

they are clearly erroneous.? W then determ ne whether the

2 Fed. R Civ. P. 52(a).



gover nnent has denonstrated a prima facie case by fulfilling the
four factors delineated in Powell.3® The burden on the governnent
to produce a prinma facie case is “slight” or “mninmal.”* Next, if
t he governnment neets its burden, we assess whether the opponent of
the summons fulfills his “heavy” burden of rebutting the
proponent’s case by either underm ning the proponent’s contentions
regarding any of the Powell factors or by denonstrating that
enforcement of the summons would result in an “abuse” of the
court’s process.?®

2. The IRS neets the Powell|l Factors

In Powel |, the Suprene Court identified four factors that the
governnment nust show to establish a prima facie case for summons
enforcenent: (1) The investigation is conducted pursuant to a
legitimate purpose; (2) the inquiry is relevant to that purpose;
(3) the information sought is not already within the IRS s

possession; and (4) the adm nistrative steps required by the |.R C.

3379 U.S. 48 (1964).

4 See Barquero v. United States, 18 F.3d 1311, 1317 (5th Cr
1994); United States v. Davis, 636 F.2d 1028, 1034 (5th G r. 1981);
see also Lidas v. United States, 238 F.3d 1076, 1082 (9th Gr.
2001) (citing Barquero and interpreting the sane Treaty provision
as the instant case).

° See United States v.Southeast First Nat. Bank, 655 F.2d
661, 664-65 (5th Cr. 1981); see also Lidas, 238 F.3d at 1081
(resolving a sumons di spute under the U S.-France Tax Treaty and
hol di ng that an affidavit by Lyons, making the sane decl arati ons as
in the instant case, established a prima facie case and that
petitioners could not neet their heavy burden of rebutting the
af fidavit).




have been followed.® The governnent’s m nimal burden at this stage
can be fulfilled by a “sinple affidavit” by the I RS agent i ssuing
t he summons.’ The Powel | framework i s enpl oyed even when, as here,
we consider a summons issued pursuant to a request by a treaty
partner.8

Assistant | RS Comm ssioner Lyons reviewed the FTA' s request
and submtted an affidavit to the district court stating that: (1)
The FTA s request was properly made; (2) the requested information
was not already in the possession of either the IRS or the FTA;, (3)
the requested informati on could be relevant to an investigation of
Mazurek’s French civil tax liability; and (4) the sanme type of
information could be obtained by the FTA under French | aw and, if
the situation were reversed, the United States could properly
request such information fromFrance. On its face, the affidavit
establishes the IRS s conpliance with Powell’s | ast three factors.
In addition, the IRS neets Powell’'s first (“legitimte purpose”)
requi renent because it is attenptingto fulfill the United States’s
obligations under the Treaty efficiently. Assisting the
investigation of a foreign tax authority has been held to be a

legitimate purpose by itself.?® Wth the Lyons affidavit,

6 379 U S 48 at 57-8.
" Davis, 136 F.2d at 1034; Lidas, 238 F.3d at 1082.
8 United States v. Stuart, 489 U S. 353, 356 (1989).

® See United States v. A L. Burbank & Co., 525 F.2d 9, 16-7
(2d. Gr. 1975) (“Anmerican adm ni strative procedures (which include
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therefore, the IRS established a prim facie case under Powell.

B. Mazurek’' s Fail ed Chall enge

To rebut the governnent’s prinma facie case, Mazurek had eit her
to refute one of the Powel| factors that the I RS established or to
show that enforcenment in the district court would anpbunt to an
“abuse” of the judicial process. An abuse of the judicial process
occurs when a summons i s sought for an “inproper purpose, such as

harass[ing] the taxpayer, ... put[ting] pressure on himto
settle a collateral dispute” or obtaining information solely for a
crimnal prosecution under the guise of a civil liability
i nvestigation. !

1. Abuse of Process

As already noted, in contrast tothe IRS s slight prima facie
burden, the taxpayer’s burden at the rebuttal stage is heavy.
Mazur ek cannot show that the |RS s sumobns constituted an abuse of
the judicial process. He has adduced no evidence, and i ndeed has
not even alleged, that the summons is being used to harass, to
gain | everage, or pretextually to develop a crimnal investigation.

Furthernore, even if we were to look into Mazurek’s |ega

the adm nistrative sumonses in issue here) are properly utilized
where the purpose is solely to assist the investigation of a
Canadian potential tax liability.”) (parentheses in original)
(enphasi s added).

0 Powell, 379 U.S. at 58; Davis, 636 F.2d at 1034.

11 pPowell, 379 U. S. at 58; United States v. Sout heast First
Nat . Bank, 655 F.2d 661, 665 (5th GCr. 1981).
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proceedi ngs in France, we would not find that he has denonstrated
that the FTA's Treaty request for a summons constituted an abuse of
judicial process, i.e., that the French investigation was or is
bei ng conducted for an illegitimte purpose. Mazurek incorrectly
conflates his challenge to his residency determ nation and the
alleged illegitimacy of the FTA s investigation. It does not
follow, sinply because Mazurek challenges the FTA s residency
determ nation, that the FTA s investigation is being conducted for
an i nproper purpose. Mazurek has presented no evi dence to suggest
that the FTAis investigating hi mso as to harass or gain | everage.
To the contrary, Mazurek concedes that the FTA's sole purposeis to
determne his civil liability for French taxes. Therefore, even if
French law requires the FTA to suspend its investigation pending
resol ution of the residency appeal, there is no indication that the
FTA's purpose is not legitimate in any way. Thus, Mazurek nust
chal l enge the four Powell factors directly.
2. The Powel|l Factors

O the four Powell factors, the only one that Mazurek could
conceivably contest is the “legitimte purpose” requirenent. He
attenpts to do this by arguing that, because he was not a resident
of France for the periods inplicated by the FTA i nvestigation, any
request for information covered by the investigation is not for a
| egiti mate purpose. Essentially, Mazurek contends that, during the
time that the determnation of his residency status is awaiting
final resolution in a French court, the FTA s request cannot be
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| egitimate.

The problem with this reasoning, as the magistrate judge
noted, is that Mazurek focuses on the legitimacy of the FTA' s
i nvestigation, not on the legitimcy of the IRS s conpliance with
the FTA's request. Yet, to rebut the Powell requirenent, Mazurek
nust showthat the IRSis acting in bad faith.'? As long as the I RS
acts in good faith, it need not also attest to —nuch | est prove —
the good faith of the requesting nation.*® Requiring district
courts and the RS to look into the good faith of the requesting
country’'s investigation would — at |east when, as here, the
t axpayer concedes that the treaty partner is interested only in
civil tax collection —unwi sely necessitate an inquiry into the
propriety of the FTA's actions under French law. And, under the
pl ai n | anguage of Stuart, Mazurek has failed to show that the I RS
acted i nproperly.

Per haps Mazurek’s strongest argunent for quashing the sumons
is his contention that executing the summons woul d expand the FTA' s
rights by allowwing it access to information, through IRS
conpliance, that it could not obtain under French |aw. Mazur ek
does not dispute that, if he were a French resident, the FTA would

have the right to request such information fromthe United States.

12 Stuart, 489 U S. at 370 (“So long as the IRS itself acts
in good faith, as the term was explicated in United States V.
Powel|l [citation omtted] and conplies with applicable statutes, it
is entitled to enforcenent of its summons.”).

13| d.



Rat her, he clains that, under French | aw, the FTA nust suspend its
investigation once he challenges his residency and nay not
reinstate it while the determnation of his residency status for
the years in question is pending. If the FTA must suspend its
i nvestigation during the appeal, Mazurek reasons, then allow ng the
RS to provide the FTA with the requested information during that
time permts the FTA to circunvent French |aw and obtain
information at a time that it could not obtain it directly.?

It is at | east arguable that the FTA cannot use United States
authority to expand its own rights and procure i nformati on that the
FTA could not acquire under French | aws. Mazur ek woul d support
this argunent by references to the Commentary to the Mdel Tax
Treaty and to non-precedential case |aw addressing the exchange
provi sions of other U S. Tax Treaties. The Commentary to the Model

Tax Treaty, which contains |language simlar to the U. S. -France Tax

14 The |IRS submtted affidavits from Conpetent U. S.
Aut horities which indicate that the proceedings in French court do
not affect the exchange of information between the U S. and France.
The Suppl enental Decl aration of John T. Lyons states:

Upon being advised of this proceeding and certain
represenations being nade to the Court by M. Mazurek

Christiane Marechal, Tax Attachel} to the Enbassy of
France, and current Conpetent Authority for the French
Governnment, has infornmed ne as foll ows:

(b) Under French law, the filing of M. Mazurek’s
appeal of the residency determ nation does not
affect or require the suspension of the prior
request for exchange of information forwarded to
the United States pursuant to Article 27 of the
Convent i on.
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Treaty, states, in relevant part:
[A] Contracting State cannot take advantage of the
informati on system of the other Contracting State if it
is wider than its own. 1
The United States tax treaties currently in force are based, in
| arge part, on the Mdel Treaty.!® Hence, contends Mazurek, the

Comrentary to the Mdel Treaty should provide sone guidance in

interpreting the Treaty at issue. |In addition, United States V.

Lincoln First Bank, one of the first cases to address the

di scretionary exchange provisions of U S. Tax Treaties |like the one
here at issue, appears to support Mazurek’s contention that a
foreign nation may not use the admnistrative processes and
governnental agencies of the United States to obtain information
that the foreign nation cannot obtain under its own | aws. '’

Al t hough these assertions are correct in the abstract, there
are several reasons why Mazurek’s argunent i s not wholly convinci ng
under the instant circunstances. First, the Treaty provides in

rel evant part:

15 Organi zation for Econom c Co-Qperation and Devel opnent,
Model Treaty, Art. 26, 1977 Revised Comment ary.

16 Dennis D. Curtin, Exchange of Information Under the United
States Tax Treaties, 12 Brook. J. Int'l L. 35, 45-46 (1986).

7 United States v. Lincoln First Bank, 1980 W. 1500 (S.D. N. Y.
1980) (interpreting the U S . -Norway Tax Treaty, which included a
provision identical to the one at issue, and stating, “The
gover nnental agencies of the United States should not be enpl oyed
to provide information to a foreign country which could not be
obt ai ned under the |l aws of that country. A holding to the contrary
could result in an unintended circunvention of applicable foreign
laws and rel ated donestic |laws.”).
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In no case shall the provisions of paragraph 1 [detailing
the information that can be properly requested and the
proper treatnent of that information by the requesting
State] be construed so as to inpose on a Contracting
State the obligation:
(a) to carry out admnistrative neasures at
variance wth the law or the admnistrative
practice of that or of the other Contracting State;
(b) to supply particulars that are not obtainable
under the laws or in the normal course of the
adm nistration of that or of the other Contracting
State.!®

Thus, even though it does not nmandate the exchange of information
at variance with French | aw, neither does the plain|anguage of the
Treaty forbid conpliance with an otherwi se proper treaty request.

Second, although the Commentary to the Mbddel Treaty provides
gui dance, the IRS s specific commentary and advice on the U S -
France Tax Treaty shoul d be gi ven greater weight. As the | RS notes,
the Treasury Departnent’s Technical Explanation of Article 27
provides only that “[e]ither Contracting State may ... at its
di scretion, subject tothelimtation of the paragraph and donestic
| aw, provide information that it is not obligated to provide under
the provisions of this paragraph.”?® The Treasury Departnent
apparently intended to provide broad di scretionary authority to the
Conpetent Authority when considering a treaty partner’s request.
Moreover, the Treasury Departnent’s Technical Explanation of

Article 27 does not restrict the plain neaning of the Treaty

8 U S -France Incone Tax Treaty, Art. 27 T 2 (enphasis
added) .

19 See Treasury Departnent’s Techni cal Explanation of Article
XXVI'l, 2 Tax Treaties (CCH) { 3058 at 27, 199-43.
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| anguage i n any way.

Third, Lincoln’s continued viability is questionable. The
Suprene Court’s l|language in Stuart seens to end the enforcenent
inquiry with a determnation that the IRSis acting in good faith.
A reasonabl e readi ng of Stuart suggests that an assessnent of what
woul d be allowed or disallowed under a foreign nation’s law is
unnecessary. Moreover, a recent case fromthe Southern District of
New Yor k, where Lincoln was decided, indicates that Lincoln nay no
| onger be good | aw, even within the jurisdiction that decided it.?°

Finally, even if we were to assune that this country is
prohi bited fromsupplying i nformati on that the FTA coul d not obtain
under French |law, Mazurek’s contention in the instant case would
fail because the prohibition he asserts is nerely tenporal rather
t han substantive. |In other words, the gravanen of his contention

is that French | aw prohibits the FTA fromgathering materials for

20 Azouz v. United States, 1999 W. 1581401, *1 (S.D.N. Y. 1999)
(interpreting Art. XXVII of the U S. -Canada Tax Treaty, which is
identical to the provision at issue, and rejecting, as inapposite,
petitioner’s contention that the sumons viol ated Canadi an | aw):

Petitioner’'s reliance on United States v. Lincoln First
Bank [citation omtted] does not change this result.
Lincoln First Bank predates the Suprene Court’s rulingin
St uart and the Treasury Departnent’s  Techni cal
Expl anation of Article XXVII, CCH Tax Treatise § 1950, at
21, 016-3 (contracting States nmay ‘provide information
t hat woul d not be available to the requesting State under
its law or admi nistrative practice or that in different
circunstances would not be available to the State
requested to provide the information.’). Lincoln First
Bank is also at odds with the avowed goals of the
Convention and its predecessor. See, e.d., A L. Burbank
[citation omtted].
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its investigation while he <continues to appeal the French
determ nation of his residency. Mazurek cannot, and does not,
contend that as a general, substantive matter of French law, the
FTA cannot obtain access to such financial information at all

Thus, even if wunder French law the FTA was not permtted to
continue its investigation pending final determnation of the
residency issue, the FTA retains the substantive right to procure
the requested information. Viewed in this light, enforcenent of
this IRS sumons, issued pursuant to the FTA' s request before
comencenent of Mazurek’s residency appeal, woul d not constitute an
expansion of the rights that the FTA otherw se possesses under
French law —or under the laws of this country for that matter.

C. Mazur ek’ s Request for Discovery and an Evidentiary Hearing

1. St andard of Revi ew

The scope of discovery and availability of a hearings on a
nmotion to quash a sumons is left to the sound discretion of the
district court.? Therefore, we review that court’s denial of
Mazurek’ s request for discovery, and for a full evidentiary
hearing, for abuse of discretion.

2. Deni al of Mazurek’ s Request

Mazurek argues that he should have been afforded an

2l See Hintze v. Internal Revenue Service, 879 F.2d 121, 126
(4th Cr. 1989) (“[Whether to conduct an evidentiary hearing in
t he course of summons enforcenent proceedings is a matter commtted
to the sound di scretion of the district court.”) overrul ed on ot her
grounds, United States v. Church of Scientology, 506 U.S. 9 (1992).
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opportunity for discovery and a full evidentiary hearing. The
magi strate judge deci ded, however, that discovery was unnecessary
and granted the IRS a protective order covering the docunents
Mazurek requested. 1In so doing, the magistrate judge stated that
“[t]he court agrees with the governnent’s argunent that plaintiff’s
di scovery requests and requests for admssion would deal wth
French governnental actions and interpretations of French | aw whi ch
are beyond the power of this court to review.” Nevertheless, the
magi strate judge did allow Mazurek to supplenent the record with
any evidence related to his notion to quash the summons.

Mazur ek has not established any abuse of discretion. First,
as noted by the Suprene Court, allowing full opportunities for
di scovery would contravene the purpose of a sumons enforcenent
proceedi ng, which is summary in nature.?? The Fourth Circuit
reviewed case law from several circuits (including this one) in
relation to discovery and evidentiary hearings for summons
proceedi ngs and concluded that “[t]here is no requirenent that the
court conduct such a hearing or permt discovery in each and every

case.”?3

22 Stuart, 489 U.S. at 369 (citing the legislative history of
|.R C. 8§ 7602(c)).

2 Hiontze, 879 F.2d at 126-27 (4th Gr. 1989)(quoting United
States v. Harris, 628 F.2d 875, 879 (5th Cr. 1980) (“A taxpayer’s
right to an adversary hearing on the good faith issue is not
absolute.”); United States v. Southern Tanks, Inc. 619 F.2d 54, 56
(10th Gr. 1980) (“As a general rule, discovery is available in
summmons enf or cenent pr oceedi ngs only in extraordi nary
situations.”)).
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Second, as Mazurek’s argunent on appeal confirns, the
i nformati on he sought to procure through discovery and to present
during an evidentiary hearing relates to the propriety of the FTA' s
i nvestigation under French civil tax law. Hi s docunent requests
reflect this same focus. Producing evidence that may denonstrate
the bad faith of a French tax agency purely as a matter of French
civil tax law is irrelevant to the only good faith issue under
Powell, ie., the good faith of the IRS in honoring the French
request. And, Mazurek does not seek to discover, or allege that he
needs to di scover, information that woul d i npugn the good faith of
the IRS in issuing the summons or enforcing it in conpliance with
the FTA's request.

District courts are afforded wide |eeway in fashioning the
scope of discovery in sumons enforcenent proceedi ngs because
ultimate issues of responsibility are not decided in these
proceedi ngs. G ven this broad discretion and Mazurek’s m sdirected
di scovery requests, we are satisfied that the district court acted
well withinits discretion in denying discovery and an evidentiary
heari ng.

L1,
CONCLUSI ON

For the foregoing reasons, Mazurek' s appeal fromthe deni al
of his notion to quash the IRS s summons is denied. The district
court’s rulings are, in all respects,

AFFI RVED,
16
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