UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 00-31375

CALVI N DUNCAN
Peti ti oner- Appel | ant,
VERSUS
BURL CAIN, Warden, Louisiana State Penitentiary,

Respondent - Appel | ee.

Appeal fromthe United States District Court
For the Eastern District of Louisiana

January 18, 2002

Bef ore DUHE and BENAVI DES, Circuit Judges, and RESTANI!, District
Judge.

DUHE, Circuit Judge.

Petitioner-Appellant Calvin Duncan seeks habeas relief
follow ng post-conviction relief proceedings in state court
pertaining to his first-degree nurder conviction and |ife sentence.
First, Duncan contends that the state court inproperly rejected his
Brady cl ai nt based on immteriality of excul patory and i npeachnent

evidence withheld fromhim Additionally, Duncan asserts error in

! Judge, U S. Court of International Trade, sitting by designation

2 PBrady v. Maryland, 373 US. 83 (1963), requires the state to disclose
mat eri al evi dence favorable to the accused. See Little v. Johnson, 162 F.3d 855,
861 (5'" Cir. 1998), cert. denied, 562 U S 1118 (1999).




the district court’s and the state court’s handling of a
reasonabl e-doubt jury instruction and related claim that the

instruction was constitutionally infirmunder Cage v. Louisiana,

498 U. S. 39 (1990). For the follow ng reasons, we affirm
1. Brady Docunents Found |Inmaterial.

Duncan cont ends that evidence withheld fromhimis excul patory
Brady information, because it is contrary to the trial testinony of
a key eye witness, Kristie Enberling, and coul d have underm ned an
officer’s testinony regardi ng Enberling s selection of Duncan from
a photo line-up. Specifically, Duncan contrasts Enberling’ s trial
testinony that the shooter was wearing a | eather jacket and a knit
hat, with police reports fromthe night of the crinme indicating
t hat Enberling and ot her unnanmed eye w tnesses descri bed a white or
light shirt and leather sun visor. Duncan clains the reports
conflicted enough with Enberling’ s trial testinony to have been
useful as inpeachnent, had they been duly disclosed under Brady.

The state court denied Brady relief on the ground that the

docunents were immterial. State v. Duncan, 648 So.2d 1090, 1097-

1100 (La. App. 4" CGr. 1994), wit denied, 657 So.2d 1028 (La

1995), cert. denied, 516 U S. 1148 (1996). Regarding the omtted

reports found to be immaterial, the district court quoted the state
appel late court’s finding that Enberling’ s transcribed statenent,
rather than the police reports, was the best evidence of what

Enberling actually said. An officer’s notes during an interview



are not docunents to which a defendant is entitled under the Jencks
Act, 18 U.S.C. § 3500, if never adopted by the witness. Here, the
officer’s interpretation was not verbatim and not adopted by the
W t ness, so could not be useful to i npeach what Enberling said. As
the state court found, the transcribed statenent (nentioning a knit
cap and |l eather jacket) and trial testinony differ only slightly.
Simlarly, her description of the nurderer in her grand jury
testinony was essentially the sanme as that given at trial. The
district court found that the state court’s hol ding did not involve
an unreasonabl e application of clearly established federal |aw, as
determ ned by the Suprene Court.

We reviewthe district court’s analysis of the Brady i ssues de

novo. Fel der v. Johnson, 180 F.3d 206, 212 (5" Cir.), cert.

denied, 528 U S. 1067 (1999). That is, we defer to the state
court’s adjudication unless it 1) was contrary to or involved an
unreasonabl e application of clearly established federal |aw as
determ ned by the Suprene Court, or 2) constituted unreasonable
fact-finding based on the evidence. 28 U S. C. 8§ 2254(d) (1) & (2).

W agree with the district court and do not find that the
state court unreasonably applied the nmateriality standard.
Evidence is “material” if there is a reasonable probability that,
had t he evi dence been di scl osed, the result at the trial woul d have
been different; a reasonable probability is one that underm nes

confidence in the outcome of the trial. United States v. Bagl ey,




473 U. S. 667, 682, 685 (1985); Spence v. Johnson, 80 F.3d 989, 998

(5" Cir.), cert. denied, 519 U S. 1012 (1996). Duncan has not

convinced us that this wundisclosed evidence would create a
reasonabl e probability of a different result at trial

Duncan all eges a second Brady violation in that information
about Enberling’s identification of himfroma photo |ine-up was
excul patory and wongfully wthheld from the defense. Her
undi scl osed grand jury testinony and an investigative report
reveal ed t hat Enberling expressed sone reservations and trepi dation
in selecting Duncan from a photo line-up seven nonths after the
crinme, though Enberling s and a detective’s trial testinony did not
refl ect any hesitation on her part. Duncan also conplains of not
knowi ng that a full week passed after her view ng the photos before
she phoned the detective to say she was sure of her identification.

The police report reflects, however, that a week did not
el apse; rather, Enberling told detectives thirty mnutes |later on
the very sane day she viewed the photos. According to the report,
after first positively identifying Duncan, she then admtted being
“not sure and . . . very scared”; the very sanme norni ng she phoned
to state that she was positive and wavered because Duncan knew
where she lived and she was afraid that he mght attenpt to kil
her. Testifying before the grand jury, however, she did not
remenber when she called back, and surmsed that it “could have

been a week or so after.” Additionally, before the grand jury, she



did not nention fear that Duncan woul d kill her as a reason for her
hesi t ancy.

We di sagree with Duncan’s contention that the foregoing would
have weakened Enberling’s identification at trial or shown
confusion or ingredients of suggestiveness. She did identify him
whi | e 1 ooki ng at the photo. W find no reasonabl e probability that
a jury would have concluded that Enberling’ s equivocation and the
ci rcunst ances resol ving her tentativeness denonstrated uncertainty
rather than fear. Onitted evidence is not material if there is
only a reasonable possibility that either a total, or just a
substantial, discount of testinony m ght have produced a different
result. Felder, 180 F.3d at 213.

Finally, the materiality of suppressed evidence should be

considered collectively, not itemby item Kyles v. Witley, 514

U S 419, 436-37 (1995). Duncan argues that the court erred in
considering the materiality of each piece of information in
isolation rather than collectively. The district court did nake
clear that its holding pertinent to the Brady materi al was the sane
whet her t he evi dence was consi dered “individually or collectively.”

Undi scl osed information nust be evaluated in the context of
the entire record; if no reasonable doubt lingers irrespective of
the undisclosed matters, then the matters are not material to

guilt. United State v. Davis, 752 F.2d 963, 975-76 (5" Cir. 1985).

Enberling had a very close encounter with Duncan, indeed had a



conversation with himbefore the crine. She was only eight to ten
feet away when she w tnessed the shooting of her fiancé in the
head. She identified Duncan twice from a photograph, and sone
months |ater she again identified him from a physical |ine-up.
Considering the undisclosed evidence against the state’'s tota
case, we hold that Duncan has failed to show a reasonable
probability of a different outcone if he had had full discl osure of
the alleged Brady information.
2. Procedural Bar of Cage Caim

The state court refused to review Duncan’s contention that a
reasonabl e-doubt jury instruction was unconstitutional under Cage
because the record did not reflect that Duncan nade a
cont enpor aneous objection to the charge. Duncan, 648 So.2d at
1100; see La. Code Crim Proc. Ann. art. 801 (West 1998). The
district court deferred to the state court’s finding that no
objection was nmade to the jury instruction. The district court
concluded accordingly that the Cage claim was subject to an
i ndependent and adequate state procedural bar.?3

A.  Finding of No Contenporaneous (bjection.

Duncan conpl ains, first, that the state court’s ruling was not

8 A federal court will not review a question of federal |aw decided by a
state court if the decision rests on a state procedural default that is both
adequate to support the judgnment and independent of the nerits of the federal
claim absent a showi ng of cause and prejudice for the default, or a show ng that
the failure to reviewthe federal claimwould result in a conplete miscarriage
of justice. Coleman v. Thonpson, 501 U. S. 722 (1991); Mihleisen v. |leyoub, 168
F.3d 840, 843 (5" Cir.), cert. denied, 528 U. S. 828 (1999).

6



a finding of fact, and the district court erred in deferring to it
as such. W are unconvinced. On post-convictionrelief, the state
court did hold a hearing* to determ ne the very questi on whet her an
obj ecti on was nmade when there was none of record.

The trial court found that the record showed no objection was
| odged and rejected the argunent after the hearing. The appellate
court concluded that counsel did not object during the jury
instruction period and held the matter was procedurally barred.
Even if the court did not inits ruling specifically nention the
attenpted filing of an objection that was not reflected in the
record, Duncan had his evidentiary hearing on the very point. The
court sinply rejected his position as a question of fact. A
federal court defers to such a finding unless rebutted by cl ear and
convincing evidence. 28 U S.C. 8§ 2254(e)(1).

B. Adequacy of Procedural Bar.

The state <court barred Duncan’s allegation that the
reasonabl e- doubt jury charge was unconstitutional under Cage, based
on his violation of Louisiana’s contenporaneous-objection rule. A
state procedural rule enjoys a presunption of adequacy when the
state court expressly relies on it in deciding not to review a

claimfor collateral relief. dover v. Cain, 128 F.3d 900, 902 (5'"

4 Duncan presented the trial court with evidence that a) a witten objection
to the offending jury instruction was nade but not file-stanped, b) his
attorney's office filed such notions in every felony case, c) he had filed one
in Duncan’s case, too, and d) the clerk of court did not routinely file-stanp
such docunents.



Cr. 1997), cert. denied, 523 U. S. 1125 (1998). It is well-settled

that the contenporaneous-objection rule is an independent and

adequate state procedural ground. See, e.qg., Wainwight v. Sykes,

433 U. S. 72, 87-88 (1977). So long as the state court relied on
the procedural default in dismssingtheclaim as it did here, the
claimis inmmune fromfederal review. |d.

Duncan contends that his Cage claim is excepted from the
cont enpor aneous-obj ection rule, as it involves a jury instruction

of such inportance and significance as to violate fundanenta

requi renents of due process.” See State v. WIlianson, 389 So.2d
1328, 1331 (La. 1980). Because a Louisiana appellate court has
recently applied this exception from the requirenment of a
cont enpor aneous objection to a Cage-deficient jury charge,® Duncan
argues, barring his Cage claim based on |ack of contenporaneous
objection is not an independent and adequate state | aw ground.

WIllianmson involved a jury charge pertaining to el enents of

fel ony-nmurder—“the very definition of the crine.” 389 So.2d at
1331. An elenent of the offense is “inportant and significant”
enough to warrant correction as an error of constitutional
magni tude, w thout a contenporaneous objection. Duncan cont ends
that his Cage claim involves such a basic constitutional tria

right as was involved in WIllianson.

To be an “adequate” state |aw ground, the state rule nust be

5 State v. Lowery, 781 So.2d 713, 729-31 (La. App. 2nd G r. 2001).

8



“consistently or regularly applied;” Lott v. Hargett, 80 F.3d 161

165 (5'" Cir. 1996). The procedural bar is adequate if courts have

applied it in the vast mpjority of simlar clains. 1d.; dover v.

Cain, 128 F.3d at 902.

I n Muhl eisen v. leyoub, 168 F.3d 840 (5'" Cir.), cert. denied,

528 U. S. 828 (1999), a panel of this Court declared, “W believe
Loui siana’s use of the contenporaneous objection rule, as applied
specifically to Cage clains, is constitutionally adequate.” 168
F.3d at 843. In light of the Louisiana Suprene Court’s 1996

Quatrevi gnt® and Tayl or’ deci si ons, the Mihl ei sen panel nevert hel ess

addressed the Cage claim “out of caution,” despite the |ack of
obj ecti on, and Duncan urges us to do the sane. The Mihl ei sen panel

further declared, however, “Gven Quatrevingt’s proximty to the

Loui si ana Suprene Court’s decision in Taylor, we doubt Quatrevingt

can be cited for the proposition that the Louisiana Suprene Court
i nconsistently follows its contenporaneous-objection rule.” 168
F.2d at 843.

Duncan also asks this Court to consider the state’'s
jurisprudence with respect to the procedural rule in question only
at the tinme the state court barred the claim which was 1994 (State

v. Duncan, 648 So.2d 1090, 1097-1100 (La. App. 4" Cir. 1994), wit

6 State v. Quatrevingt, 670 So.2d 197, 210-11 (La.), cert. denied, 519 U S
927 (1996), did not apply the contenporaneous-objection bar to a Cage claim

7 State v. Taylor, 669 So.2d 364 (La.), cert. denied, 519 U S. 927 (1996),
expanded t he cont enpor aneous- obj ection bar, by limting reviewin capital cases
totrial errors to which a contenporaneous obj ecti on was of fered, abrogating the
previous rule of reviewing all clains, whether preserved by objection or not.

9



deni ed, 657 So.2d 1028 (La. 1995), cert. denied, 516 U S. 1148

(1996). Barrientes v. Johnson, 221 F.3d 741, 761 (5'" Gr. 2000),

cert. denied, 531 U S 1134 (2001), considered the “adequacy” of

the state | aw ground as of the date the state court determ ned t hat
a claim was procedurally defaulted. Not ably, however, the
Barrientes court was bound by precedent—specific to cases
concerning the Texas abuse-of-the-wit doctrine--to determne

adequacy as of that date. Barrientes, 221 F.3d at 761

Qur precedent specific to Cage clains does not restrict us to
consideration of the jurisprudence at the tine a state court
determ ned that the claimwas procedurally barred. To determ ne
t he adequacy of the state | aw ground, Mihl eisen readily consi dered
the state jurisprudence without determ ning when a state court
ruled that a procedural default had occurred.? The state
procedural bar to the Cage claim provides an adequate and
i ndependent state |aw bar, so we do not reach the nerits of this
claim
Concl usi on.

G ven the evidence presented to the jury of Duncan’s guilt, we
do not find his alleged Brady violations underm ne confidence in

the outcone of his trial. The state court indeed found that no

8 In 1995 the state court denied Mihleisen the sane argunents as he raised
in his federal habeas petition. Mihleisen, 168 F.3d at 842 (citing Mihl ei sen v.
Wiitley, 664 So.2d 418 (La. 1995)). Yet the Mihl ei sen panel considered the two
1996 Loui si ana Suprenme Court cases di scussed above as wel | as 1997 j uri sprudence,
State v. Hart, 691 So.2d 651 (La. 1997), in determ ning whether Louisiana' s use
of the contenporaneous-objection rule provided a constitutionally adequate state
| aw ground.
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cont enpor aneous obj ection was | odged to the reasonabl e-doubt jury
charge, and we defer to that finding. The lack of a
cont enpor aneous objection to the jury charge acts as a procedural
bar to Duncan’s Cage claimin this habeas action. The judgnent of
the district court is in all respects

AFF| RMED.

11



