IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-31292

ALVI N C. COPELAND,
Pl ai ntiff-Appellant/Cross- Appel | ee,

ver sus
WASSERSTEI' N, PERELLA & CO., INC ,

AND CHARLES G WARD, I11,
Def endant s- Appel | ees/ Cross- Appel | ant s.

Appeals fromthe United States District Court
For the Eastern District of Louisiana

January 4, 2002
Bef ore GARWOOD, W ENER, and CLEMENT, G rcuit Judges.
WENER, Circuit Judge:

This Louisiana diversity case arises out of a food-business
merger gone sour. Plaintiff-Appellant/Cross-Appellee A Copel and
owned the controlling interest in conpanies that sought to acquire
a chain of restaurants and retained Defendant-Appellee/ Cross-
Appel | ant Wasserstein, Perella, & Co. (“Wasserstein”) to provide
financial advice regarding the deal. After the corporation that
resulted fromthe nerger was forced into bankruptcy by creditors,
Copel and sued hi s i nvest ment banker, settled that |awsuit, and t hen
sued Wasserstein and one of its executive enployees, Defendant-

Appel | ee/ Cross- Appel  ant Charles Ward. Copel and appeals fromthe



district court’s dismssal of his clains against Wasserstein and
Ward, and they cross-appeal fromthe district court’s denial of
their nmotion for sanctions. W affirm the district court’s
di sm ssal of Copeland’s clains; we reverse the court’s denial of
Wasserstein and Ward's notion for sanctions and remand for further
proceedi ngs consistent with this opinion.
l.
FACTS AND PROCEEDI NGS

In June of 1988, a corporation controlled by Copeland, A
Copel and Enterprises, Inc. (“dd ACE’), and its wholly-owned
acquisition subsidiary, Biscuit Investnents, Inc. (“Biscuit”),
si gned an engagenent letter with Wasserstein, a New York i nvest nent
bank boutique. This agreenent conmtted Wasserstein to serve as
the “exclusive financial adviser” to Od ACE and Biscuit in
connection with their prospective acquisition of Church’s Fried
Chicken (“CFC’). Acting chiefly through Ward, its Vice Chairnman,
Wasserstein devised a nerger financing plan that contenplated
finding an unsecured, subordinated |ender that would commt to
provide Biscuit a bridge |oan and underwite high-yield or “junk”
bonds to capitalize the nerged corporation. As Wasserstein | acked

underwiting capacity, Biscuit solicited proposals for the

unsecured financing, eventually choosing Merrill Lynch (“Merrill™)
as the subordi nat ed | ender. Merrill lent Biscuit $173 mllion to
fund its tender offer for CFC This | oan was conditioned on



Copeland’s contributing specified recipe royalties and the
franchising armof AOd ACE to Biscuit. Copeland testified in the
instant litigation that this condition was agreed to and conplied
with in reliance on advice from Wasserstein and Ward.

The tender offer closed on March 21, 1989. Biscuit acquired
86. 5% of CFC s shares and pai d Wasserstein the bal ance of the fees
owed under the engagenent letter.

The ternms of the bridge | oan, which was by then in place, gave
Merrill the right to designate two individuals to serve on
Biscuit’s board of directors. Six days after the closing of the
tender offer, Merrill designated — and Copeland elected as
directors — both Ward and Raynond Mnella, the lead Merrill
executive handling the nerger. Ward agreed to serve only after
Mnella orally promsed that Merrill would indemify Ward for
clains arising out of his service on Biscuit’s board of directors.
These two continued to serve on that board until Septenber, 1989,
when Biscuit nmerged into CFC, which thereupon changed its nane to
Al Copel and Enterprises, Inc. (“New ACE’). Copeland was the CEO
and chai rman of New ACE and owned all of its commopn stock. Again
on Merrill’s designation, Copeland elected Mnella and Ward to
serve as directors of New ACE. WArd served until January 1990
when he resigned after learning that Merrill would not indemify
himafter all.

Fl ash back to 1988: Biscuit received a letter from Merrill
stating that Merrill was “highly confident” that it could sell up
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to $200 million worth of junk bonds to capitalize New ACE;, however,
Merrill never took the bond issue to market. This |ack of |ong-
term financing pronpted New ACE s creditors, including Merril
itself as the bridge lender, to put New ACE into involuntary
bankruptcy in 1991.

The follow ng year, 1992, Copel and personally sued Merrill,
all eging negligence and breaches of contractual and fiduciary
duties, and cl aim ng damages resulting fromthe salary he | ost, the

royalties he had foregone, and the assets he had contributed to

Biscuit. Merrill and Copeland finally settled that litigation in
1997: Merrill agreed to pay Copeland a substantial sum of noney;
Copel and agreed to release all clainms against “Merrill Lynch, its

past, present, and future officers, directors, enployees, agents

[and] representatives” (enphasis ours).

After settlingwith Merrill, Copeland filed the instant action
agai nst Wasserstein and Ward in Louisiana state court. Copel and
alleged that Wasserstein, as a financial adviser to the
corporations, and Ward, as a director of Biscuit and its successor,
New ACE, had breached duties they owed to Copel and i ndividually,
had failed to disclose material information to him and had caused
him to rely detrinentally on their negligent or fraudul ent
m srepresentations. The gist of Copeland s allegations was that
Wasserstein and Ward knew or should have known —but failed to
di scl ose to Copeland —that, anong other things, (1) the nerger
and financing plans were unworkable or unsound, (2) the Merril
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“deal teant had no junk-bond experience, and (3) the junk-bond
mar ket had ceased to exist before Biscuit’s acquisition of CFC
cl osed.

Bot h Wasserstein and Ward renoved Copel and’ s state-court suit
to the Eastern District of Louisiana on diversity grounds and
subsequently filed notions to dismss pursuant to Rule 12(b)(6).
The district court granted Wasserstein’s notion, holding that it
owed no fiduciary duty to Copel and personally and, alternatively,
that his clainms, which the court categorized as sounding in tort
rather than in contract, had prescribed. The court denied Ward’'s
di sm ssal notion, however, concl udi ng that Copel and had pled (1) a
conflict-of-interest claim that could support a fiduciary-duty
claimand (2) a special-relationship claimthat could support a
nonderivative cause of action.

In 2000, Ward filed a summary judgnent notion grounded in,
inter alia, release, prescription, |lack of standi ng, and absence of
causation. |In due course, the district court granted Ward’ s noti on
and dism ssed Copeland’s clains against him stating that it
“primarily rel[ied] upon...the threshold issue, and that is the
effect of that settlenent agreenent between Copel and and Merril
Lynch,” in which Copeland had rel eased, anong others, Merrill’s
“representatives.” In addition to dismssing all clains against
bot h Wasserstein and Ward, the court awarded them costs.

Ward and Wasserstein had filed a notion for sancti ons agai nst
Copel and and his counsel on the theory that they knew when t he case
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was filed that it was tine-barred and otherwise neritless. After
analyzing the notion from the bench, but discussing only the
release issue in any detail, the trial court orally denied
Wasserstein and Ward’ s notion for sanctions.

After final judgnent issued, Copeland tinely appealed the
district court’s grants of Wasserstein’ s 12(b)(6) notion and Ward’ s
summary-judgnent notion, as well as the award of costs.
Wasserstein and Ward tinely cross-appealed the court’s denial of

their notion for sanctions.

1.
ANALYSI S

A. St andards of Revi ew

We examine a district court’s grants of

both a notion to dismss and a notion for summary
j udgnent under a de novo standard of review In the
former, the central issue is whether, in the |ight nost
favorable to the plaintiff, the conplaint states a valid
claim for relief. In the latter, we go beyond the
pl eadi ngs to determ ne whether there is no genui ne i ssue
as to any material fact and that the novant is entitled
to judgnent as a matter of law?

By contrast, we review the denial of sanctions and the allocation

See St. Paul Mercury Ins. Co. v. WIlianson, 224 F.3d 425,
440 n.8 (5th Cr. 2000) (citing Lowey v. Texas A & M University
System 117 F.3d 242, 247 (5th Cr. 1997), and Fed. R Cv. P
56(c)).




of costs for abuse of discretion.?

B. Fi duciary Duty of \WAsserstein

Copel and appeals the district court’s dismssal of his claim
t hat Wasserstein breached a fiduciary duty. Inthe district court,
the parties disputed (1) whether an investnent bank acting as a
financial adviser owes a corporate client any fiduciary duty; (2)
whet her, if such a duty is owed, a controlling sharehol der can
mai ntain a cause of action for breach of such a duty to the
corporation; and (3) whether a claimfor the breach of such a duty
prescribes in one year or in ten. The first two issues present
novel questions of Louisiana |law, but we have often distinguished
tort clains from contract clainms for purposes of prescription
Thus, the third i ssue —prescription —inplicates Louisiana | aw
that is settled, invoking a line of cases that resolves this claim
in Wasserstein's favor. As we conclude that Copeland s clains
agai nst Wasserstein have prescribed, we do not address the first
two questions.

Even when we assune w t hout deciding that (1) Wasserstein owed
a fiduciary duty to Biscuit and AOd ACE, and (2) Copeland s
al l eging a breach of Wasserstein’s fiduciary duty would entitle him
to sue Wasserstein directly, we are convinced that this purported
cause of action has prescribed. Under Louisiana law, a claimfor

breach of a fiduciary duty is generally personal and prescribes in

2Hogue v. Royse City, Texas, 939 F.2d 1249, 1256 (5th Cr.
1991) .




ten years, and a negligence claimis delictual and prescribes in
one year.® W have recognized this dichotony in a long |ine of
cases involving well-recognized categories of fiduciaries,
produci ng a general rule that if a plaintiff fails to allege self-
deal i ng, breach of the duty of loyalty, fraud, or breach of trust
on the part of his fiduciary, the plaintiff’s claim sounds in
negligence and is subject to a one-year prescriptive period.* The
district court relied on this line of cases for its conclusion
that, because Copeland s claim against Wsserstein was “best
characterized as tort in nature,” a one-year prescriptive period
appl i ed.

The trial court correctly characterized the gravanen of
Copel and’ s case. H's petition lays out in its count against
Wasserstein a litany of instances in which Wasserstein all egedly
knew or should have known, but failed to disclose, facts key to

shapi ng Copeland’s understanding of the transaction and his

3Conpare LA. Cv. CooE art. 3499 (personal actions) with LA Q.
CooE art. 3492 (negligence actions).

‘FDI C v. Abraham 137 F.3d 264, 266-67, 269-70 (5th Cr. 1998)
(holding that the FDIC s claim against corporate directors for
violation of fiduciary duty sounded in tort as a violation of the
duty of care, and therefore prescribed in one year); FED C v.
Barton, 96 F.3d 128, 133 (5th Gr. 1996) (distinguishing the
mandatary’s fiduciary duty fromthe duty of care, and applying a
one-year prescriptive period to a violation of the latter by a
board of directors); CGerdes v. Estate of Cush, 953 F.2d 201, 205
(5th Gr. 1992) (“Wile a mandatary is a fiduciary, it does not
necessarily followthat every action agai nst a nandatary i s subj ect
to the ten year prescriptive period.... 1In the absence of self-
dealing or a breach of the duty of loyalty, negligence by a
mandatory is subject to the one year prescriptive period.”).
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W llingness to go forward withit. Even if proven, however, these
failures would be violations solely of Wasserstein’s professional
duty of care. 1In an effort to invoke Louisiana s ten-year period
of liberative prescription, Copeland has attenpted to nake out two
conflicts of interest that would transnogrify these violations into
breaches of Wasserstein's duty of |loyalty. But the first alleged
conflict — that a contingency fee biased Wasserstein toward
pushi ng the deal through — sweeps too broadly, both because the
engagenent letter fully disclosed the fee arrangenent and because
such arrangenents are commobn practice in the investnent banking
i ndustry. The second all eged conflict —that because WAsserstein
| acked underwiting capacity, it favored maintaining its business
relationship with Merrill over its duty to advise Copeland's
conpanies — is not alleged in the conplaint and presents a
contention first rai sed on appeal, and therefore i s not an ar gunent
that we will entertain.?®

To summari ze, Copeland failed to plead facts that woul d bring
his fiduciary-duty clai munder a ten-year prescriptive period. The
district court thus properly dismssed this claim against
Wasserstein on Louisiana’s one-year period of i berative
prescription for delictual clains.

C. Detri nental Reliance on WAsserstein

°Yohey v. Collins, 985 F.2d 222, 225 (5th Cr. 1993) (“As a
general rule, this Court does not review issues raised for the
first time on appeal.”).




Copel and al so appeals fromthe district court’s Rule 12(b) (6)
di sm ssal of his <claim that he detrinentally relied on
Wasserstein’s assurances regarding Merrill and the nmerger financing
plan. The district court found that this claimtoo had prescri bed
i n one year; that because the claimwas “based on a failure to neet
pr of essi onal obligations or conpetence,” it was “rooted in tort.”

Consequently, even if wunder Louisiana |aw Copeland could
justifiably rely on Wasserstein’s representations regarding third
parties, any detrinmental-reliance claimarising out of the nerger
has prescribed. The prescriptive period is not determ ned by the
| abel of the cause of action but by “the nature of the transaction
and the underlying basis of the claim”® W acknow edge that in

St okes v. Georgia Pacific Corp.,” we stated that an acti on based on

a detrinental -reliance theory sounds in contract. St okes was a
classic detrinental -reliance case, however, in which a supplier
made substantial investnents relying on a custoner’s assurances of
future purchases. Jurisprudence of the Suprenme Court of Loui siana
on prescription binds us in diversity, and that court reasoned in

Roger v. Dufrene that “[i]t is the nature of the duty breached that

shoul d determ ne whether the action is in tort or in contract.”?

®Davis v. Parker, 58 F. 3d 183, 189 (5th Cr. 1995).

894 F.2d 764, 766-67 (5th Cir. 1990).

8Roger v. Dufrene, 613 So.2d 947, 948 (La. 1993) (“The proper
prescriptive period to be applied in any action depends upon the
nature of the cause of action.”).
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Theref ore, al though nonfeasance in the perfornmance of an obligation
creates a cause of action that prescribes in ten years, m sfeasance
inthe performance of a contract for professional services, such as
t hose provided by a | awyer, doctor, accountant, or insurance agent,
gives risetoaclaimin tort, which prescribes in one year.® The
Roger court explained this distinction between m sfeasance and
nonf easance as foll ows:

The nature of certain professions is such that the fact

of enpl oynent does not inply a prom se of success, but an

agreenent to enploy ordinary skill and care in the

exercise of the particular profession. The duty inposed

upon the insurance agent as well as [the | awyer, doctor,

and accountant] upon whose advice the client or patient

depends is that of “reasonable diligence” a breach of

which duty results in an action in negligence.?°

We discern no valid reason to treat a financial adviser such
as Wasserstein differently. WAsserstein can reasonably be thought
to have prom sed only to advise A d ACE and Biscuit diligently, in
accordance with the standard of care anong financial advisers.
Copel and clains that Wasserstein's advice fell short of that
standard; but this states a quintessentially delictual claimthat
prescribed years ago, regardless of whether he mght now
characterize it as a detrinental -reliance claim

The district court also properly dismssed as prescribed

Copel and’s clains of negligent or intentional msrepresentation,
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which are also delictual.! Having disposed of Copeland’s cl ai s
agai nst Wasserstein, we now turn to his appeal of the summary
j udgnent dism ssal of his clains agai nst Ward.

D. Rel ease of Ward

Copel and’s claim against Ward arises solely from Ward' s
service on boards of directors of Copeland' s corporations —first
Bi scuit and then New ACE. The district court orally granted Ward’ s
nmotion for sunmmary judgnment because in Copeland’ s 1997 settl enent
with Merrill, he had released Merrill’s “representatives.” The
court found Ward, the director, to have been a “representative” of
Merrill within the neaning of that release. It reads in part:

The settl enent agreenent hereby releases Merrill Lynch,
its past, present and future officers, directors,
enpl oyees, agents, [and] representatives...and the
predecessors, successors, partners, heirs, spouses,
executors, adm nistrators, successors and assignees of
any or all of them(hereinafter the “Rel easees”) fromany
and all clainms, known or unknown, of any every kind
what ever, whether or not enunerated or plead in this
action, or any and all clains that have arisen at any
time prior to the date this Settlenent Agreenent is
execut ed. .. agai nst Rel easees by [ ] Copel and.

This Settlenent Agreenent is binding upon and inures to
the benefit of the Parties and of any agents, successors,
predecessors, assigns and subrogees of the Parties. This
Settl enment Agreenent creates nothird party beneficiaries
hereto, and it is not the intention of either party to

USee, e.q., In re Ward, 894 F.2d 771, 775 (5th Cir. 1990)
(“The tort of negligent m srepresentation occurs when there is a
breach of the duty to supply correct information to the
plaintiff.”); Doucet v. lLafourche Parish Fire Protection Dist.
No. 3, 589 So.2d 517, 519 (La. C. App. 1991) (“M srepresentation,

intentional or negligent, is a delict; an unlawful act covered
under LSA-C. C. article 2315. ‘Delictual actions are subject to a
i berative prescription of one year.” LSA-C.C. art. 3492.7).
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create any such third party beneficiary rights.

We nmust construe this settlenent agreenent —a “transaction”
in the lexicon of the Louisiana Cvil Code —under article 3073:

Transactions regulate only the differences which appear

clearly to be conprehended in them by the intention of

the parties, whether it be explained in a general or

particul ar manner, unless it be the necessary consequence

of what is expressed; and they do not extend to

differences which the parties never intended to include

in them

The renunciation, which is nmade therein to all

rights, clains and pretensions, extends only to what

relates to the differences on which the transaction

ari ses. '?
The burden of proving the scope of a release falls on the
def endant, because the essence of release is res judicata, an
affirmati ve defense.®® Such proof can include reference to
extrinsic evidence because, even though Loui siana courts generally
interpret a contract from within its four corners, they *“have
crafted a special exception to the extrinsic evidence rule for
conprom se agreenents.”'* Inportantly, as the |language of article
3073 suggests, if the releasor “did not intend to rel ease certain
aspects” of aclaim extrinsic evidence is adm ssible to establish
“whet her unequi vocal |anguage in the instrunent was intended to be

unequi vocal .”* Thus in Brown, the Louisiana Suprene Court held

LA, Qv. Cooe AN, art. 3073.
3Brown v. Drillers, Inc., 630 So.2d 741, 747-48 (La. 1994).

¥l d. at 748.
151d. at 7409.
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that the plaintiff had not intended to sign away her ability to
bring a wongful -death action growing out of an oil-rig accident in
whi ch her husband was nortally injured.® Key to this holding were
facts that suggested no intent to injure and a statutory schene
that sharply distingui shed between personal -injury and w ongful -
death actions.! Here, the | aw may di stingui sh between Copel and’ s
causes of action against Merrill and those against Ward, but the
facts confirmthat, fromthe begi nni ng, Copel and hi nsel f t hought of
Ward as a Merrill “representative.”

Two facts chiefly persuaded the district court that Ward,
during his service on the boards of Biscuit and New ACE, was a
“representative” of Merrill within the neaning of the settlenent
agreenent’s rel ease clause. First, Ward stated that he served on
the boards solely at the request of Merrill and then on the
condition that Merrill indemify him which Mnellaorally prom sed
it would do. The court properly credited this undi sputed evi dence.
Second, Copel and and his counsel repeatedly characterized Ward as
a “representative” of Merrill in testinony and pl eadi ngs ranging
t hroughout this case, the prior suit against Merrill, and the New
ACE bankrupt cy proceedi ng.

Whet her Copeland’s argunents here totally founder on his

previ ous characterizations of Ward as a “representative” of Merrill

%1 d. at 752-57.

"Brown v. Drillers, Inc., 630 So.2d 741, 751, 754-55 (La.
1994) .
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on the corporations’ boards depends in part on the preclusive
effect of those statenents under Louisiana |aw. Absent prejudice
to an adverse party, he who has nade an adm ssion in a prior suit
“I's not barred fromdenying the facts contained in that adm ssion
in a subsequent suit.”!® Even a party’'s testinony in the sane
proceedi ng does not conclusively bar his later allegations to the
contrary.! Thus Copeland’s statenents do not ipso facto preclude
his asserting here that Ward was not a “representative.”
Nevertheless, in its sunmary judgnent analysis, the trial court

certainly could take such statenents into account as evi dence that

8Alexis v. Metropolitan Life Ins. Co., 604 So.2d 581, 582 (La.
1992). Alexis collected authorities on point:

The allegation contained in the earlier...suit is not a
judicial admssion, wth its conclusive effect, in the
present proceeding. See La. Cv. Code art. 1853. The
Loui siana jurisprudence is clear that such an “extra-
judicial” confession does not bind the claimant in
subsequent litigation. S. Litvinoff, THE LAW OF
OBLIGATIONS, p. 426 in 5 LA QGv. Law TrReaTisE (1992);
Succession of Turner, 235 La. 206, 103 So.2d 91 (1958),
and authorities cited therein. The party who has nade
such an adm ssion in a previous suit is not barred from
denying the facts contained in that admssion in a
subsequent suit, unless the adverse party has been
prejudiced by his reliance upon that adm ssion. Id.
Rat her, the adm ssion is to be given the probative val ue
it deserves as an adm ssion of the party who nade it.
See LA CE art. 801(D)(3); Farley v. Frost-Johnson
Lunber Co., 133 La. 497, 63 So. 122 (1913); Pugh,
Adm ssions and Confessions, in The Wirk of the Louisiana
Suprene Court for the 1957-1958 Term - Evi dence, 19 La. L.
Rev. 294, 434 (1959).

19Scogqgi ns v. Frederick, 744 So.2d 676, 683 (La. C. App. 1999)
(“[D)eposition testinony that a sale was not a sinmul ation cannot be
considered a judicial <confession sufficient to estop [the
deponent’ s] subsequent cross claim alleging that the sale was a
simulation.”) (enphases added).
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Copel and understood Ward to be “representing” Merrill in sone
sense. W agree with the district court that Copeland’ s own
references to Ward as Merrill’s “representative,” prior to signing
the settlenent agreenent, suggest that Copeland would or should
have understood that termin the agreenent to include \Ward.

We al so take note, in our de novo review, of several further
undi sputed facts. By the tine Ward was designated by Merrill as
one of the two directors on Biscuit’'s board, Ward' s services to
Copel and’ s corporations under the engagenent |etter had ceased
altogether. It is clear, noreover, that Ward was serving on the
New ACE and Biscuit boards as Merrill’s watchdog, both to keep
Merrill informed and to prevent Copel and fromengagi ng i n rapaci ous
affiliate transactions. The bridge |oan docunents provided that
the Merrill-designated directors —in this event, Ward and M nel |l a
—woul d remain on Biscuit’s board “so | ong as the Bri dge Fi nanci ng
remai ns outstanding” or until they resigned, and that they woul d
have veto power over |arge transactions between Biscuit and its
control ling sharehol der, Copeland. As Copel and’s counsel put it
before the district court, “That was the sol e basis on which [Ward
and Mnella] were there [on the boards] representing Merrill
Lynch.” Copel and hinself sumred up the situation by stating in a
deposition that “Merrill Lynch had two positions on our board” and
that he “had no choice” but to agree to the appointnent of Ward as
a director.

This evidence that Ward was a Merrill representative was
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contraposed agai nst only an affidavit from Copel and, executed | ate
in the gane, in which he asserted conclusionally that he had not
intended to release Ward. The affidavit did not explain why
Copel and had previously referred to Ward as a Merrill
“representative.” The district court therefore found Copel and’ s
assertion “basically sel f-serving, i ndeed, not supported by his own
sworn testinony at other tines.” W agree that even in this
summary j udgnment posture, Copel and’s description of his own intent,
comng at the eleventh hour, rings hollow.

While the intent to conprom se is usually, under Louisiana s
transaction jurisprudence, an i ssue of fact that is not appropriate
for sunmary judgnent, this case involves the kind of “explicit and
detailed” contract of conpromise,?® along with a set of alnopst
uncontroverted facts, that would permt summary judgnent in a
Loui siana court. Simlarly, under the federal rules, when the sol e
evi dence purporting to create a genuine issue of material fact and
thus to preclude summary judgnent is an affidavit that conflicts
W th deposition testinony, we have requi red an expl anati on of that
conflict.? This jurisprudential rule has evolved from cases in

whi ch opposing parties had provided the affidavit and the

20Hal | v. Managenent Recruiters of New Ol eans, Inc., 332 So. 2d
509, 512 (La. Ct. App. 1976).

21S,WS. Erectors, Inc. v. Infax, Inc., 72 F.3d 489, 495 (5th
Cr. 1996) (“It is well settled that this court does not allow a
party to defeat a notion for sunmary judgnent using an affidavit
t hat i npeaches, w thout explanation, sworn testinony.”).
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deposition; but it applies equally to situations such as this, when
the affidavit contradicts prior sworn testinony by the affiant
hi msel f . 22

Copel and’ s affidavit states that “Charles G Ward, Ill was not
a ‘representative’ of Merrill Lynch as that term was used in the
Settlenment Agreenent.” In stark contrast, Copeland s deposition,

gi ven under oath, reads as foll ows:

Q [WArd] was a representative of Merrill Lynch on the Board
wi th Manella, correct?

A Correct. He was put on the Board by Merrill Lynch.

Q Right. And you agreed to that? Isn’t that right?

A | had no choi ce.

Q But you did agree to that?

A Wth no choice | had to agree.

Q And you understood that Ward and M nella had these dua
representations, correct?

A | had no choice in the matter. | understood it. I
understood that one represented ne separately fromthe
ot her through the transactions, but | had no choice in
who they picked to put on the Board.

Q VWll, you agreed?

A If I had no choice —they said they have a choice, to
pick two people. They gave ne two nanes. \Wat can |
say?

Q Didn’t you suggest that Ward go on?

A No. | don’t recall suggesting that.

Q You agreed that Merrill Lynch would be able to designate

two representatives on the Biscuit and then Al Copel and
Boards, right?
A That was part of the deal, yes.

Copel and’ s affidavit does not attenpt to explain the contradiction

25ee Thurman v. Sears, Roebuck & Co., 952 F.2d 128, 137 n.23
(5th Gr. 1992); Albertson v. T.J. Stevenson & Co., 749 F.2d 223,
228 (5th Cr. 1984) (“[T]he nonnovant cannot defeat a notion for
summary judgnent by submtting an affidavit which directly
contradi cts, without explanation, his previous testinony.”) (citing
Kennett-Miurray Corp. v. Bone, 622 F.2d 887, 894 (5th G r. 1980)).
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bet ween his statenment there that he did not intend to include Ward
as a “representative” in the release and his deposition testinony
that characterized Ward as a “representative.”

G ven that the discrete facts are undi sputed, even when we, in
our de novo review, view them in the |light nost favorable to
Copel and, we reach the |legal conclusion that Ward was rel eased by
Copel and when Copeland released Merrill’s representatives from
liability. 1In reaching this conclusion, both we and the district
court are follow ng our sunmary-judgnment jurisprudence. W are
satisfied that the district court correctly granted sumary
j udgnent for Ward.

Even though the district court decided Ward’ s notion on the
rel ease issue, it expressly acknow edged the presence of other
potentially valid grounds for di sm ssing Copel and’ s cl ai ns agai nst
Ward on summary judgnent. In like manner, we affirmon the rel ease
reasoning of the district court, yet our de novo review of the
summar y-j udgnent record and the applicable | aw convinces us that
several of the alternative grounds — including prescription,
causation, and the nonderivative posture of Copeland s suit —
would |ikely support summary judgnent for Ward equally well.
Ward’s causation argunent is particularly well-taken. The
acquisition closed on March 21, 1989, and Biscuit and Merrill
entered i nto the necessary financi ng agreenent on the sane day; yet
Ward did not join Biscuit’s board until March 27. Wen Ward began
his board service, therefore, it was too late for himto disclose
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anything to Biscuit or Copeland that would have influenced
Biscuit’s decision to enter into the obligations that eventually
bankrupted its successor.

E. Al |l ocati on of Costs

Copel and al so appeal s the district court’s award of $23,092 in
phot ocopyi ng and vi deot api ng expenses incurred by Wasserstein and
Ward. Contending that Wasserstein and Ward i nadequat el y docunent ed
these clains, Copeland cites cases from other circuits and
districts for the proposition that Wasserstei n and Ward shoul d have
item zed their bill. The applicable |ocal rule, however, does not
mandate item zation.?* Mreover, the record reveals that in fact
counsel for Wasserstein and Ward di d provi de detai | ed docunent ati on
and nmade the requisite declaration under penalty of perjury. The
district court did not abuse its discretion in awarding costs to
Wasserstein and Ward.

L1,
CROSS APPEAL

Wasserstein and Ward have cross-appeal ed the district court’s

ZE.D. LA. L.R 54.3:

Wthin 30 days after receiving notice of entry of
judgnent, unless otherwi se ordered by the court, the
party i n whose favor judgnent is rendered and who cl ai ns
and i s all owed costs, shall serve on the attorney for the
adverse party and file with the clerk a notice of
application to have the costs taxed, together with a
menor andum si gned by the attorney of record stating that
the itens are correct and that the costs have been
necessarily incurred.
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denial of their notion for sanctions against Copeland and his
counsel. As an initial matter, we reject Copeland’ s contention at
oral argunent that Wasserstein did not preserve the sanctions issue
for its cross appeal. Even though the sanctions notion itself
contains Ward’'s nane al one as novant, the contenporaneously filed
menor andum i n support of that notion, to which the notion itself
expressly refers, nanes both Wasserstein and Ward as novants. Wen

we review the notion and the nmenorandum in pari nateria, we are

satisfied that the notion was made on behalf of both parties
Wasserstein's cross appeal is thus properly before us.
Wasserstein and Ward charge here, as they did in the district
court, that Copeland and his |awer are sanctionable on three
di stinct grounds. First, they contend that infiling this |lawsuit,
counsel violated his duty of reasonable inquiry under Article 863
of the Louisiana Code of Cvil Procedure because he knew that
Copel and’ s cl ai ns had prescribed, that Ward coul d not have caused
Copel and’ s injuries, and that Copel and had rel eased Ward. Second,
Wasserstein and Ward seek sanctions under 28 U S.C. § 1927 and
Federal Rule of G vil Procedure 11 as well, contending that, to
prevent the district court fromgranting Ward’ s 12(b)(6) notion,
Copel and and his attorney essentially fabricated a conflict of
interest that they knew did not exist. Third, Wasserstein and Ward
repeat their urging before the district court that it sanction
Copel and and counsel under Federal Rule of G vil Procedure 37
because they refused to produce copies of tax returns or the
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settlenment agreenment with Merrill until the court was required
specifically to order themto do so.

We review a district court’s denial of sanctions for abuse of
discretion.? It is well settled that, to conduct our review, we
must be able to understand the district court’s disposition of the
sanctions notion.

Al t hough an award of attorney’'s fees, |ike an award

of costs, is conmmtted to the discretion of the trial

court and can only be reversed for an abuse of

discretion, the trial court nust give reasons for its

deci sions regardi ng attorney’ s fees; otherw se, we cannot

exercise neaningful review ... \Were a district court

fails to explain its decision...[,] we do not know

whet her the decision was within the bounds of its

di scretion or was based on an erroneous |egal theory.?

A trial court may nmake “oral findings of fact” on a sanctions
notion,? and we do not require district courts to nmake specific
findings of fact and conclusions of law in every sanctions case.
The degree and extent to which a specific explanation nust be
contained in the record on appeal wll vary according to the

particul ar circunstances of the case, including the severity of the

violation, the significance of the sanctions, and the effect of the

2Hogue v. Royse City, Texas, 939 F.2d 1249, 1256 (5th Cr
1991) (regarding Rule 11 sanctions).

2Schwartz v. Folloder, 767 F.2d 125, 133 (5th Cr. 1985). The
Schwartz Court remanded a case for a “brief statenent of reasons”
justifying the denial of attorney’'s fees. |[d. at 134.

2| d. at 133.
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awar d. 2’

Here, in ruling fromthe bench on the sanctions notion, the
district court dismssed Wasserstein’s and Ward’'s nultifarious
argunents summarily and in the broadest terns. The court did not
di scuss each al |l egati on of sanctionabl e conduct or give its reasons
for dism ssing each. Rather, the court stated globally that it had
“no reason to believe that counsel here acted with any intentional
or even negligent capacity for proceeding wth an action that he
knew or shoul d have known would not ultimtely be viable.” On the
rel ease issue, the court described Copeland s argunent as “an
interesting point, a point | disagree with,” but not a “totally

unt enabl e” position. “Therefore,” the court concluded, “the notion
for sanctions are [sic] denied.” The court never addressed Ward
and Wasserstein’s argunent for sanctions based on causation, or
their allegation that Copeland’ s conflict-of-interest argunent was
basel ess, or their belief that he had no standing to bring a
nonderivative claim or their charge that he abused the discovery
pr ocess.

We do not relish prolonging secondary litigation such as this
any further than necessary, but we are sinply unable to reviewthis

i ssue on appeal without at |east a brief statenent, on each point,

of the reasons for denying sanctions from the perspective of the

2"Thomas v. Capital Security Services, Inc., 836 F.2d 866,
882-23 (5th Gr. 1988). Here, Ward has alleged | egal expenses of
“hundr eds of thousands of dollars.”
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j udge best positioned to expound on these matters. Qur constricted
reviewof the nmotioninits current condition does suggest that it
al so rai ses i ssues of pronptness and of shelter under Rule 11's 21-
day safe harbor, which due process may require. Wth no intention
toinply howthis issue should cone out in the end, we reverse and
remand for nore detailed findings with respect to Ward and
Wasserstein’s notion for sanctions, including a fuller explication
of the court’s ruling. In so doing, we leave to the sound
di scretion of the district court the determ nation of what further
proceedi ngs, if any, nmay be necessary or desirable.
| V.
CONCLUSI ON

W affirm the district court’s 12(b)(6) dismssal of the
cl ai ns agai nst WAsserstein as prescribed and its sumary judgnent
di sm ssal of the clains against Ward as rel eased. W also affirm
the award of costs to WAasserstein and Ward. As for sanctions,
however, we reverse and remand for a nore thorough analysis and
explication by the district court, whichever way Wasserstein s and
Ward’ s sanctions notion m ght be decided on renmand.

AFFIRVED in part, REVERSED in part, and REMANDED
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