IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-31288

BANK ONE LOUI SI ANA N A,
Pl ai ntiff-Appellee,

ver sus

MR DEAN MWV, Etc.; ET AL,
Def endant s,

BARCECARI B | NCORPORATED

| nt er venor - Appel | ant .

Appeals fromthe United States District Court
for the Eastern District of Loui siana

June 10, 2002

Before GARWOCD and WENER, G rcuit Judges and FALLON, District
Judge.?

GARWOOD, Circuit Judge:

BargeCarib, Inc. (BargeCarib) appeals the district court's
grant of summary judgnent in favor of Bank One, Louisiana N A
(Bank One) establishing that Bank One's preferred ship nortgage had
priority over BargeCarib's maritinme lien for breach of charter

Because naritine liens for breach of charter attach at the noment

Di strict Judge of the Eastern District of Louisiana, sitting
by desi gnati on.



t he owner places the vessel at the charterer's disposal, we vacate
and remand.
Backgr ound

BargeCarib, Inc. (a subsidiary of American Rice, Inc.) sells
rice to Haiti and transports it there by an oceangoi ng barge cal |l ed
the LauriKristi. To provide propulsion for the LauriKristi,
BargeCari b executed a tine charter agreenment with O fshore Supply
Ships, Inc. (Ofshore), owner of the towboat MV Sovereign, to hire
the Sovereign for a period of one year, beginning August 15, 1996.
Bar geCari b began using the Soverei gn under this charter and | ater,
in July 1997, tinely exercised its contractual right, provided for
in the charter, to extend the charter for another year.

On May 20, 1997, O fshore sold the Sovereign to 3 obal Tow ng,
LLC (dobal). To finance this purchase, G obal received a |line of
credit fromFirst National Bank of Commerce (FNBC) and in return
gave FNBC a $2, 000, 000 preferred ship nortgage as security. @ obal
conpletely satisfied the Sovereign's existing nortgage of record
and FNBC duly recorded its preferred nortgage on May 21, 1997. On
Oct ober 2, 1998, dobal's owner M chael Bl ake executed an $800, 000
guarantee of the d obal indebtedness.

After the sale of the vessel and recording of the nortgage,
O fshore and d obal reassured BargeCarib that the Sovereign, now
renaned the MV M. Dean, would sail on time for a scheduled trip

to Haiti. Nevertheless, dobal delivered neither the M. Dean nor



a substitute suitable under the charter. BargeCarib imrediately
filed suit in the United States District Court for the Southern
District of Texas against the M. Dean in rem and dobal in
personam for breach of the charter. This court held that the
charter had indeed been breached. BargeCarib Inc. v. Ofshore
Supply Ships, Inc., 168 F.3d 227 (5th Gr. 1999). On remand, the
district court held that the date of breach was July 10, 1997.

d obal defaulted on the | oan and Bl ake refused to pay under
the ternms of his guarantee. On March 24, 2000, Bank One (successor
by merger to FNBC) responded by filing the present lawsuit in the
United States District Court for the Eastern District of Louisiana
against the M. Dean in rem and against dobal and Blake in
personam On June 2, 2000, BargeCarib intervened in the |awsuit
and asserted a maritine lien based on the breach of charter.
BargeCari b and Bank One di sputed the priorities of their clains to
the M. Dean, a critical issue because the proceeds of sale of the
M. Dean would be unlikely to satisfy both interests. They filed
cross notions for summary judgnent, and by order dated Septenber
29, 2000 and entered COctober 2, 2000, the district court denied
BargeCarib’s notion and granted sunmary judgnent to Bank One,
determ ning that Bank One's nortgage had priority over BargeCarib's
maritime lien. BargeCarib has tinely appeal ed the Septenber 29
or der.

Di scussi on



Threshol d | ssues

This court takes jurisdiction of this appeal pursuant to 28
US C 8 1292(a)(3), allowng for review of interlocutory decrees
of district courts determning the rights and liabilities of the
parties to admralty cases. Because the grant of sunmary judgnent
di sposed of BargeCarib's case on the nerits, we have jurisdiction
even without Rule 54(b) certification. See Walter E. Heller and
Co. v. OS Sonny V., 595 F.2d 968, 971-72 (5th Cr. 1979). e
review a grant of summary judgnent “de novo, applying the sane
standards as the district court, while viewng all disputed facts
and reasonable inferences in the light nost favorable to the
nonnmovi ng party.” MC endon v. Cty of Colunbia, 258 F. 3d 432, 435
(5th Gr. 2001) (quotation omtted).
1. Attachment of a Maritinme Lien

Under the Ship Mrtgage Act, Bank One's nortgage takes
priority over all other clains against the vessel except for
“preferred maritime liens.” 46 U S.C. 8§ 31326(b)(1). Under the
facts of this case, BargeCarib's lien could only be preferredif it
“arose” before the nortgage was filed. 46 U S.C. 8§ 31301(5)(A).
The tinme charter commenced before the nortgage was filed, but
O fshore and d obal breached the charter twenty days after that
date. Thus, this case presents the purely | egal question of when
amaritinme lien for breach of charter “arises.” Bank One prevails

if maritinme liens arise at the tinme of breach, while BargeCarib



prevails if they arise at the inception of the charter.

We begin our analysis, as we nust, with a recognition of the
unique qualities of the maritine lien. Rather than arising from
the English common law, maritinme liens are based on principles of
civil law The Young Mechanic, 30 F. Cas. 873, 874 (Curtis,
Circuit Justice 1855). As aresult, a “maritine lien, so-called,
is not alien at all in the common-law sense of the term” GrANT
G LMRE & CHARLES L. BLACK, JR, THE LAWOF ADMRALTY 586 (2nd ed. 1975)
(hereinafter GLMRE & BLAck). “A lien is alienis a lien, but a
maritime lien is not.” ld. at 589. This case concerns the
maritime lien's uni que power to confer the right to sue the vessel
itself in rem alnost as if it were a person. See id. at 589.2
When the vessel is sold under an in rem proceeding to satisfy a
maritime |ien, the owner takes the vessel free of all |iens inposed
anywhere in the world. Id. at 622. Accordingly, we take note that
our analysis should not be primarily guided by reference to the
commercial |aw of secured credit or the |and-based common | aw of
liens. Instead, we find our guidance in the ancient and peculiar

case law of admralty. Wile recent cases cast only a dimglow, we

2 “I Tl he ship, personified, isitself—or hersel f+the def endant
in a proceeding in rem to enforce a lien. The ship is “the
offending thing”; the lien itself is, in an obscure Latin jingle
whi ch has been so often repeated that it is no longer polite to
inquire what it neans, jus in re rather than jus ad rem” GLMRE
& BLack at 589. Yet, “[i]t may be concluded that the fiction of
ship's personality has never been nuch nore than aliterary thene.”
ld. at 616.



find our lighthouse in the Suprene Court of the 1860s.

A. dder Case Law

A wealth of authority fromthe nineteenth century exists to
guide us in our resolution of this case. W discover that courts
have | ong understood that maritinme |liens for charters and shi pping
contracts attach at the beginning of the contract and renain
i nchoate until breached.

The Suprenme Court first examned the timng of charter |iens
in The Freeman, 59 U S. (18 How.) 182 (1855), observing in dictum
that “charterparties, nust, in the invariable regular course of
that business, be made, for the performance of which the [|aw
confers a lien on the vessel.” [Id. at 190. The Court added that
“third persons, who have shipped nerchandi se and taken bills of
| adi ng therefor, would thereby acquire a lien on the vessel.” |d.
This use of “thereby” inplies that the lien attaches at the
delivery of the nmerchandi se, a point nade explicit in 1860 when M.
Justice Nelson held that:

“The goods were put on board of the vessel, and, if the

lien attached at all, it attached as soon as they were

| aden on board. So far as the form of the renedy is

concerned, it is the sane as if the voyage had been

broken up by the charterers at any other point in the

course of the voyage, after the vessel had been out a

week, a nonth, or longer.” The Hermtage, 12 F. Cas. 27,

28 (Nelson, GCrcuit Justice 1860).

The entire Court agreed that sane term hol ding that “we do not see

why the lien may not attach, when the cargo is delivered to the

master for shipnent.” The Edwin, 65 US. (24 How. ) 386, 394
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(1860). The Court reaffirmed the principle six years later.
“[T] he better opinion is, that the lien for freight commences as
soon as the goods are delivered into the control of the nmaster, or
certainly as soon as they are put on board.” The Bird of Paradi se,
72 U.S. (5 Wall.) 545, 563 (1866).2 These hol dings were reiterated
by district and circuit courts. “[A]s soon as the performance of
the contract is commenced a lien exists on the vessel in favor of
the shipper or charterer, and a suit in rem nmay be nmaintained
agai nst the sane for any liability of the master or owner arising
on or grow ng out of such contract.” The Director, 26 F. 708, 710
(D. O. 1886). See also The Cceano, 148 F. 131, 133 (S.D.NY.
1906) (quoting sane); The Esrom 272 F. 266, 270-71 (2nd Cir. 1921)
(“[T]he lien of the vessel upon the goods and of the goods upon the
vessel attaches fromthe nonent the goods are | aden on board”).

Soon after The Bird of Paradi se, the Suprene Court el aborated
further by adopting the Privy Council's classic exposition of the
maritinme |ien:

“Amritinme lien is the foundation of the proceeding in

rem a process to make perfect a right inchoate fromthe
monment the lien attaches; and whilst it nust be admtted

® This reasoning was carried forward i n Osaka Shosen Kai sha

v. Pacific Export Lunber Co. (The Saigon Maru), 43 S. C. 172
(1923), which held that “[t]he contract of affreightnment itself
creates no lien, and this court has consistently declared that the
obl i gati on between ship and cargo i s nutual and reciprocal and does
not attach until the cargo is on board or in the master's custody.”
ld. at 174. See al so Krauss Bros. Lunber Co. v. Dinon S.S. Corp.
54 S.Ct. 105, 106 (1933).



t hat where such lien exists, a proceeding in remmay be
had, it wll be found to be equally true, that in all
cases where a proceeding in remis the proper course,
there a maritinme lien exists, which gives a privilege or
claimupon the thing, to be carried into effect by | egal
process.” The Bold Buccleugh, 7 Eng. Rep. 267, 284
(1851), quoted in The Rock Island Bridge, 73 US. (6
VWl l.) 213, 215 (1867) (enphasis added).

This statenent explains how a maritine lien can attach at the
begi nning of the charter, yet only be enforceable at the tinme of
breach: the lien remains “inchoate” until “perfected.” The lien
exists fromthe beginning of the charter to provide security for

the parties:

“Shi powners contract for the safe custody, due transport,
and right delivery of the cargo, and for the performance
of their contract the ship, her apparel and furniture,
are pledged in each particular case, and the shipper,
consi gnee, or owner of the cargo, contracts to pay the
freight and charges, and to the fulfillnment of their
contract the cargo is pledged to the ship, and those
obligations are reciprocal, and the maritine | aw creates
reciprocal liens for their enforcenent.” The Maggi e
Hamond, 76 U.S. (9 Wall.) 435, 450 (1869).

Judge Hough later clarified the true purpose of the rule:

“The ancient and customary lien of the sea is not
mai nt ai ned, nor was it created (so far as history reveal s
its origin) for the conveni ence or assurance of parties,
but for the encouragenent of commerce and shipping as a

presunmed benefit to the public, in respect of an
occupation hazardous and wuncertain beyond nost |and
ventures.” The Saturnus, 250 F. 407, 414 (2nd Cr.
1918) .

Even though the lien attaches at the begi nning of the venture,
the inchoate lien cannot permt suit against the vessel in rem
until “perfected” by a breach of the charter. This principle was

best stated in 1921:



“From the nonent, therefore, that the cargo was aboard

the St. Paul, the lien attached. It is argued, however,
that this lien was 'inchoate,' in the neaning of not
being perfected . . . . It is '"inchoate' only in the
sense of enforceability. In other words, the lien is
di scharged, ipso facto, when the ship perforns its duty
to the cargo. If it does not, then the enforcenent

‘relates back to the period when it first attached' ; for

the lien is born and exists, until discharged, fromthe

monment the cargo is aboard.” The St. Paul, 277 F. 99,

106 (S.D.N. Y. 1921).
Thus, the maritinme lien attaches at the commencenent of the
undertaki ng and any subsequent breach perfecting the lien relates
back to that time. BargeCarib's maritine |ien arose when the M.
Dean (then called the Sovereign) was delivered under the tine
charter agreenent, and it was perfected when d obal and O fshore
breached the contract.

B. The Executory Contract Doctrine

The above cases require that the cargo be aboard the vessel in
order for the lien to attach. This cones from the “executory
contract doctrine,” the principle that a nmaritinme |ien does not
attach if the contract has not, by the actual |oading of cargo,
ceased to be wholly executory. Though it can be seen in earlier
cases, the Court stated the rule clearly in 1870:

“[T]he law creates no lien on a vessel as a security for

the performance of a contract to transport a cargo until

sone |lawful contract of affreightnent is nade, and the

cargo to which it relates has been delivered to the

custody of the master or sonme one authorized to receive

it.” The Keokuk, 76 U S. (9 Wall.) 517 (1870).

Bank One characterizes the executory contract doctrine as an

exception to the general rule that breach of contract givesriseto



a maritime lien, not as an indication of when the lien attaches.
Thomas Schoenbaumintimates the sane in his treatise Admralty and
Maritime Law. See 1 THOwAS J. SCHOENBAUM, ADM RALTY AND MARI TIME LAW 8§ 9O-
2, at 506-07 (3rd ed. 2001).

We choose instead to rely upon the above case | aw and on ot her
treatises. See 2 BENEDICT ON ADMRALTY 8§ 43, at 3-48 (7th ed. rev.
1988); McCHAEL WLFORD ET AL., TIME CHARTERS 498 (4th ed. 1995). The
executory contract doctrine enconpasses the earlier case |aw and
merely restates the fact that an inchoate nmaritine |ien attaches
once the cargo is loaded. This is the neaning of our nore recent
statenent that “under the 'executory contract doctrine,' amaritine
lien for breach of charterparty arises once (and to the extent
that) cargo is | oaded on board.” Cardinal Shipping Corp. v. MV
Sei sho Maru, 744 F.2d 461, 467 (5th Cr. 1984).

W nust also note the application of this doctrine to the
present case. The asserted nmaritine lien arises from a tinme
charter and not a contract of affreightnent, a distinction we nade
in EAST., Inc. of Stanford, Connecticut v. MV Alaia, 876 F.2d
1168 (5th Gr. 1989). “Atinme charterer does not pay freight to
the vessel owner for the safe transport of a specific cargo to a
speci fic destination, but pays instead for the use of the vessel
for a specified period of tinme—+the intended use of the vessel may
not include the transportation of any cargo at all or may be to

make a series of voyages, carrying different cargo to various
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destinations.” ld. at 1176. For that reason, even though a
contract for affreightnment ceases to be executory only when the
cargo is loaded, “the vessel begins performance of the [tine
charter] contract when it 'is placed at the charterer's disposal'”
and ceases to be executory at that point. |Id. at 1176. Under the
| ogic we expressed in Alaia, then, a maritinme lien for breach of a
time charter attaches when the owner places the vessel at the
charterer's disposal. |In the present case, the vessel had al ready
been delivered to BargeCarib and BargeCarib had nade severa
voyages with it.* BargeCarib's maritine lien thus arose before the
preferred ship nortgage was recorded.

C. Recent Case Law

Very few recent cases even hint at when a maritine lien
arises.® The Suprenme Court has not discussed the priority of

maritine liens since 1898, no recent circuit court case addresses

the i ssue before us, and district courts have addressed the issue

* W acknow edge that Alaia only applies to “a breach only of

the tinme charter qua tine charter and not of a contract of
affrei ghtnent evidenced by a tinme charter.” Alaia, 876 F.2d at
1177 (enphasis in original). After reviewng the record, the tine
charter agreenent, the conplaint in intervention, and our prior
opinion in BargeCarib's claim nothing appears whi ch suggests that
this was nerely a contract of affreightnment evidenced by a tine
charter.

®> “There has been little priority litigation even at the tri al
court |evel since, roughly, the 1920's.” GLMRE & BLACK at 736
“In a priority case today, the nost recent authority on any point
W || probably be a case decided by a District Judge thirty or forty
or fifty years ago.” 1d. at 737.
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but split in their results. Though this confusion neans we cannot
rest upon recent holdings, it also neans that nothing has altered
the precedent laid down in the |ast century.

Bank One nost heavily relies upon our decision in Cardina
Shi pping Corp. v. MV Seisho Maru, 744 F.2d 461 (5th Cr. 1984),
quoting our statenent that “a maritinme lien typically arises when
the owner has breached its contract with the charterer.” 1d. at
466. Yet, in Cardinal Shipping we were discussing whether a sub-
charter confers the right to sue the vessel in remor whether the
litigant nust be satisfied with the usual in personamand quasi in
rem approaches. ld. at 467. Placed within its context, the
statenent nerely addresses the existence of a maritine |ien and not
when that |ien attaches. This readi ng gains support fromour |ater
statenent in Cardinal Shipping that “under the 'executory contract
doctrine,' a maritine lien for breach of charterparty arises once
(and to the extent that) cargo is |oaded on board.” | d. “The
fanci ful courts have envisioned a 'union of ship and cargo’ marking
the comencenent of the lien.” I1d. As we explained above, these
|ater statenents delineate the exact point at which the lien
attaches and underm ne Bank One's interpretation of the earlier
sentence. At any rate, Cardinal Shipping woul d not bi nd us because
it addressed a breach at the beginning of the charter. 1d. at 464.
Any statenent regarding the timng of the |lien would therefore be

di ctum

12



For the sanme reason, we find i napposite the Second Circuit's
treatnent of maritinme liens in Rainbow Line, Inc. v. MV Tequil a,
480 F.2d 1024 (2nd Cr. 1973). The Second G rcuit held in Rai nbow
Line that “there is a maritime lien for the breach of a charter
party,” a holding we followed in International Marine Tow ng V.
Sout hern Leasing Partners, Ltd., 722 F.2d 126, 130-31 (5th GCr.
1983). Though the Rai nbow Line court states that “a maritinme lien
for breach of charter has priority over the nortgagee only if it
has attached before the nortgage was recorded,” Rainbow Line, 480
F.2d at 1028, this only begs the question before us. Mor eover
just as in Cardinal Shipping, the Rainbow Line court was
considering a breach of charter that occurred before the nortgage
was recorded. Any inference regarding the tinme of attachnent woul d
t hus be dictum

Finally, we note that our opinion in International Marine
Tow ng v. Southern Leasing Partners, Ltd., 722 F.2d 126 (5th Cr
1983) inplies in several places that the breach of the charter
gives rise to the maritinme |ien. See, e.g., id. at 130 (“II1I.
MARI TI ME LI ENS ARI SI NG FROM BREACH OF THE CHARTER PARTY”); id. at
132 (“. . . the clause does not speak to the issue of liens created
by the owner's breach . . .7). W also note, however, that
International Marine Towi ng only discussed the existence of the
maritime lien and declined to go any further. |1d. at 132-33. As

w th Rai nbow Line and Cardi nal Shipping, this court did not have
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before it the question we consider today. Therefore, while we were
apparently under the inpression that breach of charter confers a
maritime lien at the nonment of breach, we don't think our passing
dicta should | ead us to disregard Suprene Court precedent.

Sone district courts have, of late, directly ruled on the
question presented here. |In Kopac International, Inc. v. MV Bold
Venture, 638 F. Supp. 87 (WD. Wash. 1986), the court held® that a
nortgage took priority over a lien for breach of charter because
the nortgage was recorded before any breach could have occurred.
ld. at 90. The only authority offered by the Kopac court was the
equi vocal quote from Rai nbow Line discussed above; the district
court apparently junped to conclusions and thus the decision
commands little deference. | d. I n Rai nbow Line, Inc. v. MV
Tequila, 341 F. Supp. 459 (S.D.NY. 1972), a district court
determ ned priority by reference to the date of breach. ld. at
464. This reference was not carried forward into the Second
Circuit's opinion in the case, probably because (as discussed
above) it is not necessary to the decision.

On t he ot her hand, sone nodern district court opinions support
BargeCarib's position. In Medina v. Marvirazon Conpani a Navi era,

S.A, 533 F. Supp. 1279 (D. Mass. 1982), the district court held

® Appellants attenpt to characterize the Kopac hol ding as
dictum but we note that the proceeds of the sale were distributed
according to the court's holding on priority. Kopac, 638 F. Supp.
at 93.

14



that “a lien in favor of the charterer attaches to the vessel from
the nonment performance of a charter commences.” ld. at 1290.
BargeCarib also directs us to tw district court cases where
ongoi ng contracts begun before the nortgage were held to have
priority over the nortgage. Redwood Enpire Production Credit
Association v. Fishing Vessel Omers Mrine Ways, Inc., 530 F.
Supp. 75 (WD. Wash. 1981); Caterpillar Financial Services, Inc. v.
Al eutian Chalice, 1994 A MC 1767, 1994 W 468187 (WD. Wsh
1994). These cases fall within a line of such hol di ngs, explained
by Gl nore and Bl ack:

“Where repairs, being perforned under contract, were

begun before, but not conpleted until after recordi ng and

i ndorsenent, it has reasonably been held that the entire

repair claimwas entitled to priority. The basis of such

hol dings seens to be that the repair man was under a

contractual duty to go forward with the work; a supply

man who continued to furnish supplies after the nortgage

had been recorded and indorsed would not be entitled to

priority.” GLMRE & BLack at 755-56, citing The Eastern

Shore, 31 F. Supp. 964, 1940 A M C. 388 (D. Md. 1940) and

The Transford, 1929 AMC. 727 (E D.NY. 1929).
We agree with BargeCari b that these cases suggest that the rel evant
date for continuing contracts shoul d be the date of commencenent of
performance, and that the charter is sonewhat anal ogous.

Not hing i n the nore nodern case | aw di ssuades us fromthe path
charted by the Suprene Court 140 years ago.

D. O her Language in Recent Case Law

Sone recent statenents in dictumare even nore anbi guous as to

the present question, but shoul d neverthel ess be exam ned in |ight
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of the rule we have discovered. W first note our passing
observation that “the [maritine] lien ari ses when the debt arises.”
Equi | ease Corp. v. MYV Sanpson, 793 F.2d 598, 602 (5th Gr. 1986)
(en banc).’” This court took as its authority The Poznan, 9 F.2d
838, 842 (2nd Cir. 1925), rev'd on other grounds, 47 S.C. 482
(1927). Equi | ease, 793 F.2d at 602. The true neaning of the
quoted | anguage can be nore clearly seen in The Poznan, which
states the rule as foll ows:

“IThe maritime lien] is given by the law, and it gives

the creditor a special property in the ship, which

subsists fromthe nonent the debt arises, and it gives

hima right to have the ship sold that his debt may be

paid out of the proceeds of the sale.” The Poznan, 9

F.3d at 842.
This was the original statenent of the rule, before the |anguage
was noderni zed. See The Young Mechanic, 30 F. Cas. 873, 875
(Curtis, Crcuit Justice 1855) (“the law creating an incunbrance
thereon, and vesting inthe creditor, . . . which subsists fromthe
monment when the debt or claimarises”); The J.E. Runbell, 13 S. C
498, 499 (1893) (quoting sane); 2 BENEDICT ON ADMRALTY 8§ 22 (7th ed.
rev. 1988). The word “subsi sts” becones essential here, because it

does not nmean “springs into being” but rather “exists” in the sense

of “persists” or “continues.” See Webster's Third New

" This language was quoted in Governor and Co. of Bank of

Scotl and v. Sabay, 211 F.3d 261, 268 (5th Gr. 2000). The district
court also nmakes a simlar statenent in European- Anerican Banki ng
Corp. v. MS Rosaria, 486 F. Supp. 245, 255 (S.D. Mss. 1978).
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I nternational Dictionary Unabridged 2279 (1961). The maritine lien
attaches when the cargo is l|oaded or the chartered vesse
delivered, and continues when the debt perfects (or “vests”) the
power to later sue the vessel in rem The Second Crcuit in The
Poznan nust have agreed, or they woul d not have observed that “the
lien . . . attaches fromthe nonent the goods are | aden on board.”
The Poznan, 9 F.2d at 842, quoting The Esrom 272 F.2d 266, 270
(2nd Gr. 1921). W are therefore not troubled by this statenent
in our recent case |l aw. Wen the debt arises, what “arises” is not
the lien itself but rather the right to sue in rem

W have also previously stated that “because the damages
sought to be recovered by [the charterer] . . . flowdirectly from
t he breach of the charter, it has a nmaritine lien.” |International
Marine Tow ng v. Southern Leasing Partners, 722 F.2d 126, 131 (5th
Cr. 1983), quoting Rainbow Line, Inc. v. MYV Tequila, 480 F.2d
1024, 1027 (2nd G r. 1973) (alterations in original). Gyven the
Suprene Court precedent on point, we take this statenent to nean
only that once the lawsuit is filed, maritinme lien status only
extends to those danmages which flow directly from the breach of
charter. Insofar as the statenent mght inply the timng of
maritime liens, it would be dictum anyway.
E. The Ship Mrtgage Act

Finally, the parties rely upon the Ship Mrtgage Act, now

codified at 46 U S.C. 8§ 31301 et seq. Wiile the statute has
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nothing explicit to say on the issue before us, Bank One argues
that the |l ender protections of the statute would be underm ned if
maritime liens for breach of charter attached at the beginning of
performance of the contract, in that the Iender would be
subordi nated for a |l onger period of tine. Wile that is likely the
case, we do not agree that this “problenf conpels us to accept Bank
One's proposed rule. W also note that a l|ender may have a
difficult time knowng whether an ongoing charter has been
breached, while a rule establishing an inchoate nmaritine |lien at
the beginning of the charter results in greater certainty. Such
certainty assists the parties with the reporting requirenents of 46
US C 8§ 31323 and with their own investigations.® The parties
t herefore advance two different readi ngs of | aw, each of which may
denonstrate a Congressi onal purpose. Because of this equivocation,
we cannot find guidance in either. Instead, we choose to foll ow
t he precedent begun by the Suprene Court in the 1860s and carried
forward into this century by the circuit and district courts.
Concl usi on

Courts in the nineteenth and early twentieth centuries held

that a maritinme lien attaches when a charter ceases to be executory

and remai ns i nchoate until perfected by the breach of that charter;

8 W note that the | ender has no responsibility to search for
obl i gati ons beyond those reported by the shipowner under the duty
established in 46 U S C § 31323. Pascagoul a Dock Station v.
Merchants and Marine Bank, 271 F.2d 53 (5th Gr. 1959).

18



we see nothing in the anbiguities of recent case |aw that
underm nes that authority. This principle can be refined by
observing that unlike a contract of affreightnent, a tinme charter
ceases to be executory when the owner places the vessel at the
charterer's disposal. Anmaritine lien for breach of a charter thus
attaches when the owner places the vessel at the charterer's
di sposal and remains inchoate until perfected by a breach or
di scharged by the undi sturbed end of the charter.

In the present case, the vessel had been placed at
BargeCarib's disposal, and was enpl oyed under the charter, nonths
bef ore Bank One recorded its preferred ship nortgage, and therefore
an inchoate maritine lien attached to the M. Dean. Wen G obal
and O fshore perfected BargeCarib's maritine |ien by breaching the
charter, the |lien becane enforceable. Nevertheless, the maritine
lien “arose” before the nortgage was filed. For this reason, the
district court inproperly granted Bank One's notion for summary
judgnent and inproperly denied BargeCarib's notion for sunmmary
j udgnent . Accordi ngly, we VACATE the decisions of the district
court and REMAND for further proceedi ngs not inconsistent with this
opi ni on.

VACATED AND REMANDED
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