IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-31260

KATHY HUNT,
PLAI NTI FF- APPELLANT,

V.

RAPI DES HEALTHCARE SYSTEM LLC, doi ng busi ness as Wnn Pari sh
Medi cal Center,

DEFENDANT- APPELLEE.

Appeal fromthe United States District Court
for the Western District of Loui siana

Decenber 26, 2001
Bef ore BARKSDALE and STEWART, Circuit Judges, and ROSENTHAL",
District Judge.
ROSENTHAL, District Judge:

Thi s appeal addresses the responsibility of an enpl oyer toward
an enpl oyee who has taken | eave under the Fam |y and Medi cal Leave
Act (“FM.A"). Kat hy Hunt appeals the district court’s grant of
summary judgnent dism ssing her clains that her fornmer enployer,

the Rapides Healthcare System L.L.C. d/b/a Wnn Parish Medical

" District Judge of the Southern District of Texas, sitting by
desi gnati on.



Center (“Medical Center”), violated her FMLA rights and retali ated
agai nst her by refusing to restore her to the position she held
before taking nedical |eave or to provide her an equivalent
posi tion. This court reverses in part, affirns in part, and
remands the case to the district court for further proceedings
consistent with this opinion.
| . BACKGROUND

Hunt worked as a registered nurse in the Mdical Center’s
Critical Care Unit (“CCU ). On Septenber 14, 1997, Hunt was in a
car accident and suffered chest and |ung contusions. During her
t hree-day hospital stay, Hunt tal ked by tel ephone to a supervisor
at the Medical Center, describing her injuries and requesting
famly and nedical | eave. The supervisor told Hunt that she woul d
be pl aced on nedical |eave. Over the next nonth, Hunt had several
t el ephone di scussi ons with Medi cal Center personnel about her | eave
status and the Center’s need for docunentation of Hunt’'s nedical
condi tion from her physician.

On October 17,1997, Hunt nmet wth the Medical Center’s
personnel manager and received a letter stating that she had been
pl aced on FMLA | eave as of Septenber 19, 1997, the first schedul ed
work day follow ng the accident, and that the | eave period woul d

end on Decenber 12, 1997.%! On Decenber 16, 1997, the WMdi cal

' In late 1997 and early 1997, Hunt had taken a five-week
| eave of absence due to “stress-related illness.” The record does
not reflect that the Medi cal Center provided Hunt any docunentati on
designating this absence as | eave under the FMLA or included this
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Center’s personnel director sent Hunt a letter stating that her
twel ve weeks of FM.A | eave had expired and that if she did not
provi de nedi cal docunentation to support her | eave by Decenber 31,
1997, her enploynent would be considered abandoned. After she
received this letter, Hunt gave her supervisors a copy of a note
from her doctor dated Novenber 21, 1997. That note stated that
Hunt had been under the doctor’s care since Septenber 17 and was
rel eased to return to work on Decenber 1, 1997. Hunt returned to
work on January 6, 1997, but not in the sane position she held
before the accident.

During Hunt’ s | eave, the Medi cal Center assigned her full-tinme
day shift CCU position to a different nurse. Wen Hunt notified
the Medical Center that she was ready to return to work, no full-
time day shift CCU nurse position was open. The Medical Center
offered Hunt a full-tinme night shift position at the CCU Hunt
declined the night shift position on the basis of her famly
situation; as a single parent, she had to be at hone at night.
Hunt asked to be placed in the Variable Staffing Pool (“VSP"),
where she was able to work the day shift in the CCU but on a part-
time, as needed basis. Al t hough other full-tinme day shift
positions subsequently becane avail able i n departnents outside the

CCU, Hunt did not apply, preferring to remain in that unit.

absence in the | eave period fol |l owi ng her Sept enber 1997 aut onobil e
acci dent.



The summary judgnent record shows that over the next nonths,
Hunt received a nerit bonus. However, while working an average of
45.1 hours in each two-week period, Hunt nade | ess noney than she
had working full-tinme, and she lost the health, retirenent, and
| eave benefits of full-tinme enploynent. On May 8, 1998, Hunt
resi gned.

Al t hough these facts are undisputed, the parties vigorously
di spute whether Hunt attenpted to return to work before Decenber
12, 1997, the date the Medical Center designated in witing as the
end of her FMLA |eave. Hunt presented sunmary judgnent evidence
that in | ate Novenber, before her |eave expired, she told Peters,
her shift supervisor, that she wanted to be placed on the nursing
schedule in early Decenber. The Medical Center provided testinony
from Peters that Hunt did not make any request to return to work
until the end of Decenber 1997, after her FMLA | eave had expired.

Specifically, Hunt testified that shortly after Novenber 21,
1997, when she received the note fromher doctor rel easing her to
wor k after Decenber 1, she tel ephoned Peters and asked to be pl aced
on the Decenber work schedule. Hunt testified that during the
conversation, Peters told her that he had al ready assi gned her day
shift CCU position to another nurse. Peters offered Hunt the full -
time night shift CCU position, which she declined.

By contrast, Peters testified that this conversation wi th Hunt
did not occur until after Decenber 12, 1997. According to Peters,
al t hough Hunt may have tel ephoned hi min | ate Novenber, she di d not
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ask to be placed on the nursing schedule until | ate Decenber 1997.
Peters stated that he told Hunt in |ate Decenber that he had
al ready assigned the full-tinme day shift CCU position to another
nur se.

If, as Hunt testified, she asked to return to work before
Decenber 12, 1997, the FMLA required the Medical Center to return
her to her previous position or an equival ent position. |If Peters’s
testinony is credited, the applicable case law leads to the
conclusion that the Mdical Center did not violate Hunt’s FM.A
ri ghts because she did not attenpt to return to work until after
her | eave period had expired.

In addition to the di spute as to whet her Hunt sought to return
to work before her | eave expired, the parties al so di spute whet her
the Medical Center offered Hunt a position equivalent to the job
she held before her |l eave. Hunt contends that the full-tinme CCU
nurse night shift position was not equivalent to the day shift
posi tion. The Medical Center contends that the positions were
equi val ent because the conpensation and duties were the sane. The
parties also dispute whether the assignnent to the “pool nurse”
position was an adverse enploynent action that can support a
retaliation claim Hunt argues that by offering her the night shift
position, knowing she would not accept it, the Medical Center
“forced” her to accept the part-tinme “pool nurse” job, in
retaliation for taking FMLA | eave. Hunt argues that the decline in
conpensation and feeling of denotion resulting fromthe part-tine
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position |left her no alternative to resignation; she clains
constructive discharge. The Medical Center contends that neither
its offer of the full-time night shift CCU position, nor Hunt’s
decision to accept a part-time day shift CCU position, can
constitute retaliation or constructive discharge, as a matter of
I aw.

Hunt filed this suit in October 1999, claimng that the
Medi cal Center had violated the FMLA, 29 U. S.C. § 2601 et seq., and
the Departnent of Labor regulations for proper notice of FMA
| eave, by failing properly to designate Hunt’s FM.A period and by
failing to restore Hunt to her prior position or an equival ent
position after she tinely sought to return to work. Hunt al so
al l eged that the Medical Center retaliated against her for taking
FMLA | eave, by assigning her a part-tinme position with no benefits,
anounting to constructive discharge. The district court granted
the Medical Center’s notion for summary judgnent, finding that Hunt
did not attenpt to return to work until after her |eave had
expired, relieving the Medical Center of the obligation to restore
her prior position. The district court rejected Hunt’'s testinony
that she asked to return to work in Novenber 1997 and accepted
Peters’s contrary testinony that Hunt did not make the request
until | ate Decenber 1997, after her twelve weeks of FMLA | eave had
ended. The district court rejected Hunt’'s contention that under

the Departnent of Labor regulations, her |eave extended past



Decenber 1997 because the Medical Center could not retroactively
designate | eave to begin in Septenber by witten notice given in
Cctober. The district court concluded that the DOL regul ation
prohi biting such retroactive notice was invalid. Finally, the
district court found that Hunt had failed to establish a prima
facie case of retaliation under the FM.A.
Thi s appeal foll owed.
1. THE STANDARD OF REVI EW

A grant of summary judgnent is reviewed de novo. See Tolson

v. Avondale Indus., Inc., 141 F.3d 604, 608 (5th Gr. 1998).

Summary judgnent is appropriate when there “is no genui ne i ssue as

to any material fact and the noving party is entitled to a judgnent

as a matter of | aw Conoco, Inc. v. Medic Sys., Inc., 259 F.3d

369, 371 (5th Cr. 2001)(citation omtted). The court nust view
facts and inferences in the light nost favorable to the party

opposi ng the notion. See Anderson v. Liberty Lobby, Inc., 477 U. S.

242, 255 (1986); Matsushita Elec. Indus. Co. v. Zenith Radi o Corp.

475 U. S. 574, 587-88 (1986). A factual dispute precludes a grant
of sunmary judgnent if the evidence would permit a reasonable jury

toreturn a verdict for the nonnoving party. See Merritt-Canpbell,

Inc. v. RxP Prods., Inc., 164 F.3d 957, 961 (5th Gr. 1999).

Credibility determnations are not part of the sunmary judgnent
anal ysis. Anderson, 477 U.S. at 247-49.
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The Famly and Medical Leave Act of 1993 allows eligible
enpl oyees wor ki ng for covered enpl oyers to take tenporary | eave for
medi cal reasons, for the birth or adoption of a child, and for the
care of a spouse, child, or parent who has a serious health
condition, without the risk of losing enploynent. 29 US C 8§
2601(b) (1) and (2).2 The FMLA has two distinct sets of provisions,
whi ch toget her seek to neet the needs of famlies and enpl oyees and

to accomopdate the legitimate interests of enployers. See Nero v.

| ndus. Mol ding Corp., 167 F.3d 921, 927 (5th Gr. 1999); Bocal bos

v. Nat’'l W Life Ins. Co., 162 F.3d 379, 383 (5th Cr. 1998). The

statute prescriptively provides a series of substantive rights.
See id. The FMLA requires a covered enployer to allow an eligible
enpl oyee up to twel ve weeks of unpaid |l eave if the enpl oyee suffers
from®“a serious health condition that nakes the enpl oyee unable to
performthe functions of the position of such enployee.” 29 U S. C

8§ 2612(a)(1)(D); see Chaffin v. John H Carter Co., Inc., 179 F. 3d

316, 319 (5th Cir. 1999).2% Wen an eligible enpl oyee returns from

2 The Act applies to private-sector enployers with fifty or
nore enpl oyees. 29 U.S.C. 8§ 2611(4)(A)(i)(1999). An enpl oyee who
has worked for a covered enployer for at |east 1250 hours during
the preceding twelve nonths is eligible for FMLA | eave. 29 U S. C
8§ 2611(2). It is undisputed that the Medical Center was a covered
enpl oyer and that Hunt was eligible for FMLA | eave.

3 29 U.S.C. 8§ 2612(a)(1)(21999) provides in relevant part
t hat :
an eligible enployee shall be
entitled to a total of 12 workweeks
of | eave during any 12-nonth period
for one or nore of the foll ow ng:



| eave taken under the FMLA, the enpl oyer nust restore the enpl oyee
to the sanme position or to “an equival ent position wi th equival ent
enpl oynent benefits, pay, and other ternms and conditions of

enploynent.” 29 U S.C. § 2614(a)(1); see Nero, 167 F.3d at 925.4

The FMLA al so contai ns proscri ptions agai nst penali zi ng an enpl oyee
for the exercise of FMLArights. 29 U S. C 8§ 2615(a)(1)-(2); see
Chaffin, 179 F.3d at 319.° Hunt asserts violations of both the
prescriptive and proscriptive provisions of the Act.

A. The C aimBased on the Failure to Reinstate

(D) Because of a serious health
condition that nakes the enployee
unable to perform the functions of
the position of such enpl oyee.

4 29 U S.C. 8§ 2614(a)(1)(1999) states in relevant part
t hat :

...any eligible enployee who takes |eave under
section 2612 of this title for the intended purpose
of the |l eave shall be entitled, on return fromsuch
| eave --
(A) to be restored by the enployer to the position
of enploynent held by the enployee when the |eave
commenced; or
(B) to be restored to an equivalent position with
equi val ent enpl oynent benefits, pay, and other
ternms and conditions of enploynent.

5 29 U.S.C. § 2615(a)(1999) provides in relevant part that:

(1) It shall be unlawful for any enployer to
interfere with, restrain, or deny the exercise of
or the attenpt to exercise, any right provided
under this subchapter.
(2) It shall be unlawful for any enployer to
discharge or in any other manner discrimnate
agai nst any individual for opposing any practice
made unl awful by this subchapter.



Hunt asserts that the Medical Center’s failure to reinstate
her to her former full-tinme day shift CCU nursing position or an
equi val ent position violated her substantive rights under the FMLA.
| f an enployee fails to return to work on or before the date that

FMLA | eave expires, the right to reinstatenent al so expires. See

Brown v. Trans Wrld Airlines, 127 F.3d 337, 342-43 (4th Cr.

1997); Barnett v. Southern Foods Goup, L.P., No. 3:96-CV-0634-D,

1997 WL 369413 (N.D. Tex. July 1, 1997); Beckendorf v. Schwegnmann

G ant Supernarkets, Inc., No. 97-30539, 1997 W. 191504 at *3 (E. D

La. Dec. 18, 1997); Nunes v. VWAl-Mart Stores, Inc., 980 F. Supp.

1336, 1340-41 (N.D. Cal. 1997), rev'd on other grounds, 164 F.3d

1243 (9th Cr. 1999); Stopka v. Alliance of Am Insurers, No. 95 C

7487, 1996 W. 717459 at *8 (N.D. IIl. Dec. 9, 1996), aff’d on other

grounds, 141 F. 3d 681 (7th Cr. 1998).

The first issue is whether Hunt sought to return to work
before her FMLA | eave expired. If Hunt did not attenpt toreturnto
work on or before her FMLA | eave expired on Decenber 12,1997, the
Medi cal Center was no |onger under an express statutory duty to
reinstate her to her fornmer position or to an equi val ent position.
In her deposition, Hunt testified that when she received the
witten release to return to work from her physician on Novenber
21, 1997, she tel ephoned sone of her fell ow nurses assigned to the
CCUto tal k about returning to work. Two nurses told Hunt that she

should call Peters because her position had already been given to
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another nurse. Hunt testified that she called Peters before
Decenber 1, 1997 because she wanted to be placed on the Decenber
schedul e. Peters told Hunt that her day position was no |onger
avai l abl e, but that she could returnto a full-tinme position on the
night shift inthe CCUor to a part-tine day shift position. Peters
testified in his deposition that this conversation occurredinlate
Decenber 1997, and certainly after Decenber 12,1997, the date the
Medi cal Center designated as the end of Hunt’'s FM.A | eave.

The district judge found that Hunt did not attenpt to return
to work until |ate Decenber 1997, after the twel ve-week protected
| eave period ended. The district judge characterized Hunt’'s
testinony as to when she attenpted to return to work as | acking
“support,” citing the fact that Hunt had taken “steps to remai n away
fromwork on long termdisability” in m d-Decenber 1997. However,
t he undi sputed evidence showed that Hunt’s only “steps” consisted
of asking for information on |ong-termdisability benefits. Hunt did
not make further inquiries and did not apply for Ilong-term
disability | eave.

The district court’s reliance on this evidence in rejecting
Hunt’ s testinony that she talked to Peters about returning to work
in |late Novenber 1997 receives sone support fromthe fact that only
afull-time enployee is eligible for long-termdisability. If Hunt
had to be on full-tine status to receive long-term disability
benefits, the fact that she requested information about such
benefits suggests that she considered herself a full-tinme enpl oyee
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when she asked for the information, which in turn suggests that she
had not yet | earned that Peters had assigned her full-tinme day shift
position to another nurse. However, this chain of inference is an
insufficient basis for resolving the disputed testinony as to when
Hunt attenpted to return to work. Qher evidence in the record is
inconsistent with these inferences. Hunt testified that it was
Peters who suggested long-term disability benefits as an option
after he told her about the job reassignnment in | ate Novenber 1997.
Hunt testified that even after she knew that her forner job had been
reassi gned, she still hoped that she would be returned to a full-
time day shift position in the CCU. Hunt’ s m d- Decenber 1997
request for information about | ong-termdisability benefits does not
necessarily lead to the conclusion that she had not yet talked to
Peters about returning to work, as Peters testified.

In considering a notion for summary judgnent, “the court nust
draw all reasonabl e inferences in favor of the nonnoving party, and
it may not nmake credibility determ nations or weigh the evidence.”

Reeves v. Sanderson Plunbing Prods. Co., 530 U. S. 133, 150 (2000)(in

context of judgnent as a matter of law, which “mrrors” summary
j udgnent and i nvol ves the sane i nquiry); Anderson, 477 U. S. at 250-
51. The court “nust disregard all evidence favorable to the noving

party that the jury is not required to believe.” Reeves, 530 U S.
at 151. The fact that Hunt requested infornmation about |ong-term
disability is not sufficient to resolve the factual dispute as to
whet her Hunt talked to Peters about returning to work before or
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after Decenber 12, 1997, when the designated FM.A |eave period
ended.

The Medical Center argues that even if there is a fact issue
as to whet her Hunt asked to return to work before Decenber 12, 1997,
summary j udgnment i s nonet hel ess proper because, as a matter of |aw,
the Center’'s failure to restore Hunt’s previous position did not
violate her FMLA rights. The Medical Center nakes three argunents
in support. First, it argues that Hunt was not physically able to
return to work until after her |eave expired. In | ate Novenber
1997, when Hunt testified that she attenpted to return to work, her
doctor had only rel eased her to work up to seventy-two hours in a
two-week period. The job of a full-time CCU nurse required work of
bet ween seventy-two to eighty-four hours in each two-week period.
However, when Peters offered Hunt’s previous positionto a different
nurse, he did not know of the physician’s limtation. Peters
acknow edged in his testinony that he did not consider the limt on
the nunber of hours Hunt could work when he offered her job to
anot her enpl oyee. The Medical Center considered Hunt physically
capabl e of performng the work necessary for the full-time night
shift CCU position, which required the sane nunber of hours and
duties as the day shift position. This argunment does not support the
grant of summary judgnent.

The Medical Center’s second argunent is that the five weeks of
| eave Hunt took in late 1996 and early 1997 counted toward the FM.A
| eave at issue here. |[If the Medical Center’s argunent is correct,
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Hunt exceeded her twel ve-week | eave even if she attenpted to return
to work in Novenber 1997. Neither the facts nor the |aw supports
this argunent. The Medical Center itself considered Hunt entitled
to twel ve weeks of FMLA | eave begi nning i n Septenber 1997, after her
car accident. The Medical Center told Hunt, in witing, that she
had twel ve weeks of |eave that would expire on Decenber 12, 1997.
That is inconsistent with the Medical Center’s present position
under which Hunt would have been entitled to only seven weeks of
FMLA | eave that woul d have expired in early Novenber 1997

Under the statute, an enployer nmay choose one of four ways to
determ ne the twelve-nonth period in which the twelve weeks of FM.A
| eave accrues: (1) the calendar year; (2) any fixed twelve-nonth
“l eave year,” such as a fiscal year; (3) the twelve-nonth period
measured forward from the date any enployee’'s first FM.A | eave
begins; or (4) a “rolling” twelve-nonth period neasured backward
from the date an enployee uses any FM.A leave. 29 CF. R 8§
825.200(b) (2001). If the enployer uses one nethod, it nust do so
consistently and wuniformy for all enployees. 29 CFR 8
825.200(d)(1)(2001). |If the enployer has not selected a particul ar
method, it nust use the one nost favorable to the enployee. 29
CF.R 8§ 825.200(e)(2001). The Medical Center did not submt
evidence that it had selected any particular nethod. The Medica
Center cannot |ater select a nethod to calculate the twelve-nonth

period in which |eave accrues that produces an earlier expiration
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date for Hunt's |eave than the date the Medical Center itself
designated in its witten notice to Hunt.

The Medical Center’s third argunent is that even assum ng Hunt
sought to return to work before her FMLA | eave expired on Decenber
12, 1997, Peters offered her an equivalent position that net the
enpl oyer’s obligation under 29 U S.C. 8 2614(a)(1l). The district
court did not reach this issue because it had al ready concl uded t hat
Hunt did not seek to return to work until after her FM.A | eave had
expired. If the undisputed facts showthat, as a matter of law, the
Medi cal Center offered Hunt an equi val ent position, summary judgnent
i's appropriate notw thstandi ng the di spute as to when Hunt sought to

return to work. See Faruki v. Parsons, 123 F. 3d 315, 320 (5th Cr

1997)(if plaintiff failed to establish a different elenent of a
prima facie case of discrimnatory discharge under Title VIl and the
ADEA, summary judgnent is still appropriate).

An equivalent position is “virtually identical to the
enpl oyee’s fornmer position in terns of pay, benefits and working
conditions, including privileges, prerequisites and status.” 29
C.F.R 8§ 825.215(a)(2001). The Departnent of Labor regulations
provide that an “enployee is ordinarily entitled to return to the
sane shift or an equivalent work schedule.” 29 CF.R 8
825.215(e)(2)(2001). A necessary exception is provided if the
position has been elimnated, but if the position has sinply been

filled by another enpl oyee, the | eave-taking enployee is “entitled
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to return to the sanme shift on which enployed before taking FM.A
leave.” 29 C.F.R § 825.216(a)(2)(2001).

It is undisputed that Peters offered Hunt the opportunity to
work a full-time night shift position in the CCU at the sane rate
of pay, and with the sane duties, as her previous day shift
position. The record shows that although the Medical Center did not
formally hire nurses for particular shifts, the routine practice was
to hire nurses to work only on specific shifts. Hunt had been
wor ki ng as a designated day shift CCU nurse since 1995. Wen Hunt
asked to return to her day shift CCU position, Peters told her that
he had assigned a different nurse to that day shift position and
offered Hunt a night shift CCU job. The question is whether the
positions are, as a matter of |aw, equivalent for the purpose of the
substantive obligation inposed by the FM.LA

The Departnent of Labor Guidelines do not treat different
shifts involving the sane duties and pay as equival ent | obs. See
29 CF. R 8 825.215(e)(2)(stating that an enployee is “ordinarily
entitled to return to the sane shift or the sane or an equival ent
wor k schedul e”); and 825.216(a)(2)(stating that if a shift has been
elimnated, the enployee is not entitled to return to work that
shift, but if “a position on, for exanple, a night shift has been
filled by another enployee, the enployee is entitled to return to
the sanme shift on which enpl oyed before taking FMLA | eave”). The
record in this case al so supports a | ack of equival ence between the
ni ght shift and the day shift CCU nursing positions for the purpose
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of the duty to reinstate under the FMA Peters, Hunt’s shift
supervi sor, conceded in his deposition that nost hospital enpl oyees
found day shift positions nore desirable than night shift positions.®
Hunt declined the night shift position. |Instead, she took a
position as a vari able shift pool nurse and worked on an “as needed”
basi s. The Medical Center points to evidence in the record that
Hunt | ater declined the opportunity to apply for other full-tine,
day shift positions, outside the CCU, to support its argunent that
Hunt sinply did not want to return to full-time work, regardl ess of
the time of the shift. Such evidence is an insufficient basis to
conclude that as a matter of law, the day shift and night shift
positions are equivalent for the purpose of the duty to reinstate
under the FM.A In sum the record discloses genuine issues of
di sputed fact material to determ ning whether Hunt attenpted to
return to work before her twel ve-week FMLA | eave expired and, if so,
whet her the Medical Center offered her a position equivalent to her
prior job. These disputed fact issues preclude sunmary judgnent.
Because the district court concluded that Hunt did not seek to
return to work until after the date the Medical Center designated as
the end of her FMLA | eave, the court had to rule on Hunt’s argunent

that her attenpt was tinely. Hunt cited Departnent of Labor

6 Al t hough Peters denied that there was a “qualitative
difference” between the full-tinme day shift and full-tinme night
shift CCU positions, when asked whether “nost people in the
hospital environnent would rather be on day shift,” Peters
answered, “I think that’s correct.”
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regul ati ons that prohibit an enpl oyer fromretroactively designating
FMLA | eave peri ods. 29 CF. R § 825.208(c)(2001). Under these
regul ations, the Medical Center’s Cctober 17,1997 letter to Hunt,
desi gnating her |eave as beginning on Septenber 19 and ending on
Decenber 12, 1997, could not be given “retroactive” effect. Under
the DOL regulations, Hunt’s |eave would not have started until
Cct ober 17, 1997, when she received witten notification designating
her absence as FM.A | eave. See 29 C F.R 88 825.208, 825.301
(2001). Under the regul ations, Hunt woul d have been entitled to up
to twelve weeks of FM.A |eave after that date. The regul ati ons
requi re such a result, according to Hunt, despite the fact that she
asked to be placed on nedical |eave shortly after her Septenber 14,
1997 accident and despite the fact that Hunt considered herself to
be on FMLA | eave as of Septenber 19, 1997, the first work day after
t he acci dent.

The Medical Center argued, and the district court held, that
t he Departnent of Labor regul ations prohibiting such “retroactive”
witten designations of FM.LA |eave were invalid because they can
result in |leave periods extending beyond the twelve weeks the
statute requires. Both the Eighth and Eleventh G rcuits have found

the DOL regulation invalid on this basis. See McG egor v. Autozone,

Inc., 180 F.3d 1305, 1308 (11th Cir. 1999); Ragsdale v. Wl verine

Wrldwide, Inc., 218 F.3d 933, 940 (8th Cr. 2000). The Sixth

Circuit has reached the opposite conclusion. Plant v. Mrton Int'l,

Inc., 212 F.3d 929, 936 (6th G r. 2000). District courts have
18



simlarly divided. Conpare Schloer v. lLucent Tech., Inc., No. CV

99- 3392, 2000 W. 128698 at *1 (D. Md. Jan. 21, 2000)(striking down

regul ations); Neal v. Children’s Habilitation Cr., No. 97 C 7711

1999 W. 706117 at *2 (N.D. Ill. Sept. 10, 1999)(sane); Donnellan v.

New York City Transit Auth., No. 98 CIV 1096, 1999 W. 527901 at *4-5

(S.D.NY. July 22, 1999)(sane); with Rtchie v. Gand Casinos of

M ssi ssi ppi, Inc., 49 F. Supp. 2d 878, 881 (S.D. M ss.

1999) (uphol ding DOL regulations); Chan v. lLoyola Univ. Md. Cr.,

No. 97 C 3170, 1999 W 1080372 at *10 (N.D. Ill. Nov. 23,
1999) (sane) .

The Fifth Grcuit has not yet addressed this issue. However,
the present posture of this case does not require this court to do
so now. The issue of the validity of the DCOL regul ati ons does not
arise unless, on remand, the factual dispute as to whether Hunt
sought to return to work before Decenber 12, 1997 is resolved in the
Medi cal Center’'s favor. |If it is determnedinthe trial court that
Hunt did not attenpt to return to work until after Decenber 12,
1997, the issue of the validity of the DOL regulations still does
not arise unless Hunt did not receive an equival ent position when
she did return from her |eave. If an enployee has received her
entitlements under the FMA, she does not have an FM.A claim
regardl ess of the quality of notice that she received. See, e.q.,

Sarno v. Douglas Ellinman-G bbons & lves, Inc., 17 F. Supp. 2d 271

275 (S.D. N Y. 1998); Lacoparra v. Perganent Hone Centers, Inc., 982

F. Supp. 213, 223 (S.D.N. Y. 1997); Dodgens v. Kent Mg. Co., 955 F.
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Supp. 560, 565 (D.S.C. 1997). The issue of the validity of the
Medi cal Center’s notice designating Hunt's FMLA | eave, and of the
DOL regul ati ons addressi ng such notice, need not be reached at this
time.

B. The C aimof Retaliation

Hunt also alleged that by reassigning her full-tinme day shift
CCU position, the Medical Center retaliated against her for taking
FMLA | eave. Hunt links her return to the part-tinme shift nurse CCU
position, with no benefits, to the fact that she was the only
Medi cal Center enployee who had taken FM.A | eave. She alleges a
violation of the anti-retaliation provisions of the Act. See 29
U.S.C. § 2615(a)(1)-(2).

The Fifth Crcuit applies the MDonnell Douglas framework to

anal yze retaliation clains under the FMLA, noting that “there is no
significant difference between such clains under the FM.A and
simlar clains under other anti-discrimnation |aws.” Chaffin, 179

F.3d at 319 (citing King v. Preferred Tech. Goup, 166 F.3d 887,

890-92 (7th Cr. 1999)). “MDonnell Dougl as has proved an enduring

gui de for courts addressing clai ns under various statutes, including
Title VII, the Age D scrimnation in Enploynent Act, and the
Arericans wth Disabilities Act.” Chaffin, 179 F.3d at 319
(citations omtted). “Nothing in the FMLA | andscape suggests that

t he teachi ngs of McDonnell Dougl as would be | ess useful in ferreting

out illicit nmotivations in that setting.” ld. (citation omtted).
When an enployee clains that an enployer has punished her for
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exercising her right to take FMLA leave, that claimis analyzed

under the MDonnell Dougl as franmework. | d.

To make a prinma facie showing of retaliation under the FMA,

Hunt nust show that: (1) she was protected under the FMLA; (2) she
suffered an adverse enpl oynent decision; and either (3a) that she

was treated | ess favorably than an enpl oyee who had not requested
| eave under the FMLA; or (3b) the adverse deci sion was nmade because

she took FMLA leave. 1d. If Hunt succeeds in nmaking a prina facie

case, the burden shifts to the Mdical Center to articulate a
legitimate nondiscrimnatory or nonretaliatory reason for the
enpl oynent action. Once the Medical Center has done so, Hunt nust
show by a preponderance of the evidence that the Medical Center’s

reason is a pretext for retaliation. See _Chaffin, 179 F. 3d at 320;

Bocal bos, 162 F.3d at 383 (5th Gr. 1998).
The district court held that Hunt failed to satisfy the first

el ement of her prinma facie case because she had exceeded her twel ve

weeks of FM.A |eave before attenpting to return to work. That
finding has two problens. First, as discussed above, disputed
i ssues of fact preclude a finding that Hunt failed to attenpt to
return to work within the twelve week |eave period. Second, a
plaintiff need not establish a violation of the substantive,
prescriptive provisions of the FMLA to allege a violation of the

proscriptive provisions. See Chaffin, 179 F.3d at 319. The FM.,A s

protection against retaliationis not limted to periods in which an
enpl oyee is on FMLA | eave, but enconpasses the enployer’s conduct
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both during and after the enployee’s FM.A | eave. The statute
provides two distinct causes of action, to which courts apply

different analyses. See id. at n.13 (MDonnell Douglas applies to

retaliation clains but not to alleged deprivations of substantive

rights); see also Mchael L. Mirphy, Note: The Federal Courts

Struggle with Burden Allocation for Reinstatenent d ains Under the

Fam |y and Medi cal Leave Act: Breakdown of the Ri gid Dual FraneworKk,

50 Cath. U L. Rev. 1081 (2001).
The district court also held that Hunt failed to satisfy the

second and third el enments of her prima facie case because, based on

the undisputed facts, she did not suffer an adverse enploynent
action and there was no causal I|ink between the challenged
enpl oynent action and her protected activity. |If Hunt failed to
establish either of these el enents, sumrmary judgnent i s appropriate.

Hunt argues that she suffered an adverse enploynent action
because when the Medical Center offered her a full-tinme night shift
CCU position, it “forced” her to take the part-tinme pool nurse
position, in which she worked fewer hours and received no benefits,
reduci ng her conpensation. However, the threshold question is
whet her the Medical Center’s offer of a full-tinme night shift CCU
position, which involved the sane duties and provided the sane
conpensati on and benefits as the day shift position, was an adverse
enpl oynent action under the anti-retaliation provision of the FMLA

This court has held that only “ultimate enpl oynent deci sions,”
such as hiring, granting |eave, discharging, pronoting, and
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conpensating, satisfy the “adverse enploynent action” elenent of a

prima facie case of retaliation. Watts v. Kroger Co., 170 F. 3d 505,

512 (5th CGr. 1999); Mattern v. Eastman Kodak Co., 104 F.3d 702,

708 (5th Gr. 1997); Dollis v. Rubin, 77 F.3d 777, 781-82 (5th G

1995) . Where, as here, the evidence is undisputed that an
enpl oynent action that does not affect job duties, conpensation, or
benefits, courts have declined to find an adverse enpl oynent action
under the anti-retaliation provision of Title VII. Wtts, 170 F. 3d
at 512. This court has held that a shift change, w thout nore, is

not an adverse enploynent action. See Benningfield v. Gty of

Houston, 157 F.3d 369, 377 (5th Gr. 1998)(transferring enployee to
night shift is not adverse enploynent action for section 1983
retaliation claim where duties, pay, and benefits remined the

sane); see also Craven v. Texas Dept. of &im Justice Inst. Div.,

151 F. Supp. 2d 757, 765-66 (N. D. Tex. 2001)(denial of transfer
request fromnorning shift to night shift was not adverse enpl oynent
action because difference in working hours, alone, is not sufficient
under Title VII). Under these authorities, the Medical Center’s
reassi gnment of the full-time day shift CCU position and offer of
the full-tinme night shift CCU position is not an adverse enpl oynent
action that violated the anti-retaliation provision of the FMLA
Hunt argues that under the DCOL regul ations, the FMLA nay cover
a broader range of enploynent actions than the anti-retaliation
provision in Title VII. The regul ations provide that “enployers
cannot wuse the taking of FM.A leave as a negative factor in
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enpl oynent actions, such as hiring, pronotions, or disciplinary
actions; nor can FMLA | eave be counted under ‘no fault’ attendance

policies.” 29 CF. R 8 825.220(c)(2001); see MGrity v. Mary Kay

Cosnetics, No. 3:96-CV-3413-R, 1998 W. 50460, *5 (N.D. Tex. Jan. 20,
1998) (finding three-day suspension an “adverse enploynent action”
under FMLA even t hough not an “ul ti nate” enpl oynent deci si on because
DOL regul ations specifically refer to “disciplinary actions”). Even
if Hunt is correct in her argunent that the DOL regul ati ons nake the
FMLA anti-retaliation provision applicable to disciplinary actions
that would not be covered under the anti-retaliation provision of
Title VIl, no such action is involved in this case. The DOL
regulations do not nmake every unpopular enploynent decision
followng FMLA | eave a retaliatory adverse enpl oynent action. The
Medi cal Center’s offer of the full-tinme night shift CCU position was
not a denotion in duties or title; was not a job termnation; did
not affect conpensation; and did not inpose discipline. See 29
CF.R 8 825.220(c). The action was not an adverse enploynent
action that violated the anti-retaliation provision of the FMLA
This result is consistent with the case law interpreting the
term “adverse enpl oynent action” under other statutes to which the

McDonnel I Dougl as framework applies. A job transfer that includes a

shift change that involves changes in duties or conpensation or can
be objectively characterized as a denotion nmay be an “adverse
enpl oynment action” under the ADA' s anti-discrimnation provision.

See Rizzo v. Children's Wrld Learning CGrs., lInc., 173 F. 3d 254,
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260 (5th Cr. 1999)(finding that jury could find adverse enpl oynent
action where plaintiff’s duties were exchanged wth another
enpl oyee, and plaintiff’s hours were reduced, forcing her to work a
split shift in which she still did not work enough hours to qualify

for benefits), aff’d en banc, 213 F. 3d 209 (5th Gr. 2000). A job

transfer may qualify as an “adverse enploynent action” for the
purpose of a First Amendnent retaliation claimunder 42 US. C 8§

1983, if the change nakes the job “objectively worse.” See Sharp v.

Gty of Houston, 164 F.3d 923, 933 (5th Gr. 1999); Forsyth v. Gty

of Dallas, 91 F.3d 769, 774 (5th Cr. 1996); dick v. Copeland, 970

F.2d 106, 109 (5th GCr. 1992).

In Sharp, the court held that the jury was entitled to find
that transferring a police officer fromthe “elite” nounted patrol
division to a teaching position at the acadeny was an adverse
enpl oynent action.’” Although the transfer did not involve a decrease
in pay, title, or grade, it could be viewed, objectively, as a
denotion because the acadeny position was “less prestigious” than
the position in the “elite” nounted patrol division. 164 F.3d at
928, 933. In Forsyth, transferring police officers frompositions in
the intelligence unit to night patrol positions, wth different
duties involving less interesting work, less responsibility, and
| ess prestige, as well as |ess favorable working hours, was an

“adverse enpl oynent action” in |light of evidence that the departnment

! Unlike Click and Forsyth, the reviewin Sharp was only
for plain error.
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had transferred officers to night patrol in the past as a form of
discipline. 91 F.3d at 774. In dick, transferring two deputy
sheriffs fromthe county’s | aw enforcenent section to positions as
jail guards could be considered adverse enploynent actions, where
the new positions involved significantly different duties; the
enpl oyees i ntroduced evidence that “everybody” considered transfer
fromthe jail to |law enforcenent to be a pronotion; the sheriff
hi msel f acknowl edged that *“all” jail guards would like to be
transferred to law enforcenent; and the two deputies had | ost
seniority rights as a result of the transfer.

By contrast, in Benningfield, transferring an enpl oyee to the

sane position, but in a different shift, did not give rise to a
retaliation claim under section 1983. 157 F.3d at 377. “Merely
changing [the plaintiff’s] hours, w thout nore, does not constitute

an adverse enploynent action.” |d. The court in Benningfield

di stinguished the transfers in dick and Forsyth because those
transfers “involved nore than nere changes in working hours.” |d.

In Serna v. City of San Antonio, a First Anendment retaliation

case, the court distinguished dick and Forsyth and held that a job
transfer wthout an acconpanying decrease in conpensation or
disciplinary action could not anpbunt to an adverse enploynment
action. 244 F.3d 479, 485 (5th Gr. 2001). In Serna, a police
officer had been transferred from the downtown bike patrol to a
regular patrol unit and his shift changed from the first night
shift, ending at 2:00 a.m, to the second night shift, ending at
26



6:30 a.m?® The enpl oyee showed that he, and sonme other officers,
considered the bike unit nore prestigious and desirable than the
regul ar patrol unit, but he did not show that the new position was

“objectively worse.” Unlike the enployees in dick and Forsyth, the

enpl oyee in Serna did not present evidence that, viewed objectively,
the job transfer anobunted to a formof discipline, a denotion, or a
reduction in pay or benefits. 244 F.3d at 485.

Hunt seeks to establish an adverse enpl oynent action based on
her individual preference for the day shift CCU position fromwhich
she was transferred. It is undisputed that the night shift would
have offered Hunt the sanme benefits, responsibilities, and
conpensation. An enployee’'s preference for a particular shift is
not sufficient. See Serna, 244 F.3d at 485; Sharp, 164 F.3d at 933;

Benningfield, 157 F.3d at 377; Forsyth, 91 F.3d at 774 ("“[A]

plaintiff’s subjective perception that a denption occurred is not
enough.”); dick, 970 F.2d at 109.

The Medical Center offered Hunt a full-tinme, night shift CCU
nursing position, with the sane duties, benefits, and conpensation
as her previous position. There is no allegation or evidence that

the Medical Center had used assignnent to the night shift in the

8 In Serna, the enployee had not argued that the shift
change was undesirabl e because of circunstances peculiar to that
enpl oyee. Hunt has made this argunent. However, in each of these
cases, the focus is on the objective qualities of the positions,
rather than an enpl oyee’s subjective preference for one position
over anot her. That subjective preference, alone, 1is an
insufficient basis for finding an adverse enpl oynent action.
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past as a form of discipline or that it could be characterized
obj ectively, as a denption. The change in shift, wi thout nore, does
not constitute an adverse enploynent action wunder the anti-
retaliation provision of the FM.A

C. The daimof Constructive D scharge

Hunt argues that because her famly situation prevented her
fromaccepting a night shift position, the | oss of her full-tinme day
shift position required her to take a part-tine pool nurse job, in
whi ch she earned | ess noney and | ost her benefits. Hunt all eges
the she could not continue to work wunder such circunstances,
anounting to constructive discharge.

A constructive discharge occurs when the enployer nakes

wor ki ng conditions so intolerable that a reasonabl e enpl oyee would

feel conpelled to resign. See Faruki v. Parsons, 123 F.3d 315, 319

(5th Gr. 1997); Ward v. Bechtel Corp., 102 F.3d 199, 202 (5th Cr

1997); Barrow v. New Oleans S.S. Ass’'n, 10 F.3d 292, 297 (5th Cr.

1994) . Courts consider a variety of factors, including the
followng: (1) denotion; (2) reduction in salary; (3) reduction in
job responsibilities; (4) reassignnent to nenial or degradi ng work;
(5) badgering, harassnent, or humliation by the enpl oyer cal cul ated
to encourage the enployee’'s resignation; or (6) offers of early
retirement that woul d make t he enpl oyee worse off whether the offer
was accepted or not. Barrow, 10 F.3d at 297. The test is objective.
The question is not whether Hunt felt conpelled to resign, but

whet her a reasonabl e enployee in her situation would have felt so
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conpelled. 1d. at 297 n.19 (citing MKethan v. Texas Farm Bureau,

996 F.2d 734, 740-41 (5th Cr.), reh’g denied, 3 F.3d 441 (5th Gr

1993), cert. denied, 510 U S. 1046 (1994)).

Hunt failed to present evidence raising a genuine issue of
material fact as to whether a reasonable person in her position
woul d have felt conpelled to resign. Hunt’s duties did not change.
Hunt did not allege that she was harassed, badgered, or required to
perform neni al or denmeani ng tasks. She received a nerit increase.
She did | ose conpensati on and benefits by shifting fromfull-tinme to
part-tinme status, but the record discloses that she worked an
average of only ten hours per two week period |less than she had
worked as a full-tinme enployee. The evidence does not raise a
genui ne issue of material fact that the Medical Center assigned her
to the “pool” in order to encourage her resignation. To the
contrary, the evidence showed that other full-time, day shift
positions becane avail able, but Hunt did not apply for them because
she did not want to work outside the CCU. The only open day shift

position in the CCUwas in the “pool,” on an as-needed basis, but it
was Hunt’'s choice to limt herself to working in the CCU

Hunt did argue, and testify, that she felt deneaned by her
change of status. However, “constructive di scharge cannot be based
upon the enployee’s subjective preference for one position over

anot her.” Jurgens v. Equal Enpl oynent Opportunity Commin, 903 F.2d

386, 391 (5th Gr. 1990)(quoting Jett v. Dallas Indep. Sch. D st.,

798 F. 2d 748, 755-56 (5th Cir. 1986), nodified on other grounds, 491
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U S 701 (1989)). Hunt has failed to show that the choice anong the
ni ght shift CCU position, applying for day shift positions outside
the CCU, and the VSP position, was inherently deneaning.

Hunt failed to present evidence that would raise a genuine
issue of material fact as to whether the Medical Center retaliated
agai nst her for taking FMLA | eave, or constructively discharged her
on her return.

| V. CONCLUSI ON

Di sputed fact issues material to determining Hunt’s claim
that the Medical Center violated her substantive rights under the
FMLA by failing to restore her previous position or an equival ent
positi on when she returned fromher | eave precl ude sunmary judgnent
as to this claim However, the undisputed facts fail to show an
adverse enpl oynent action or constructive di scharge, maki ng sunmary
judgnent dismssing Hunt’'s retaliation claim proper. Accordingly,
this court REVERSES in part, AFFIRVMS in part, and REMANDS t he case

for further proceedings consistent with this opinion.

30



