UNI TED STATES COURT OF APPEALS
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JESCO CONSTRUCTI ON CORPORATI ON,

Pl ai ntiff-Appellee,

VERSUS

NATI ONSBANK CORPORATI ON, ET AL.,

Def endant s,

AMERI CAN | NTERNATI ONAL SPECI ALTY LI NES
| NSURANCE COMPANY; CONTI NENTAL CASUALTY COVPANY,
UNDERVWRI TERS AT LLOYDS OF LONDON,

Def endant s- Appel | ant s,
VERSUS
BANK OF AMERI CA COMMVERCI AL FI NANCE CORPORATI ON,

formerly known as NationsCredit Commercial Corporation,

Cross C ai mant - Appel | ant .

Appeals fromthe United States District Court
For the Eastern District of Louisiana

Decenber 28, 2001




Before JONES and DeMOSS, Circuit Judges, and FELDVAN," District
Judge.

DeMOSS, Circuit Judge:

CERTI FI CATE FROM THE UNI TED STATES COURT OF APPEALS FOR THE FI FTH
CIRCU T TO THE SUPREME COURT OF LOUI SI ANA, PURSUANT TO RULE XI
OF THE RULES OF THE SUPREME COURT OF LQUI SI ANA.

TO THE SUPREME COURT OF LOUI SI ANA AND THE HONORABLE JUSTI CES
THERECF:

|. STYLE OF THE CASE

The style of the case in which certificationis nmade i s Jesco
Construction Conpany, Plaintiff-Appellee, versus NationsBank
Cor por ati on, Nati onsCredit, and Nat i onsCredit Commer ci al
Corporation, Defendants, and Anmerican International Speciality
Li nes | nsurance Conpany, Continental Casualty Conpany, Underwiters
at Ll oyds of London, Defendants-Appellants, versus Banc of Anerica
Comrerci al Finance Corporation, fornmerly known as NationsCredit
Comrer ci al Fi nance Corporation, Cross O ai mant - Appel | ant, on appeal
fromthe United States District Court for the Eastern District of
Loui siana. This case involves a determ native question of state
law, federal jurisdiction is based solely on diversity of

citizenship.

District Judge of the Eastern District of Louisiana, sitting
by desi gnati on.



1. STATEMENT OF THE CASE

A Backgr ound

Jesco sought a $17.7 mllion loan from Bank of Anmerica
Comrercial Finance Corporation f/k/a NationsCredit Commerci al
Fi nance Cor poration (BACF) to purchase King Fi sher Marine Services’
stock. The parties’ versions of why the deal cane apart at the
last mnute differ greatly. Jesco clains that the appraisals were
done; the terns were negotiated; the closing docunents, including
the notes, nortgages, and guarantees were circul ated; and that on
Cctober 23, 1997, BACF indicated that the | oan was approved, the
transaction would close by the following Friday, and that it was a
“done deal .” In contrast, BACF clains that appraisals of King
Fisher revealed that it was sinply worth |less than the bank’s
letter of interest required. An unrelated third party eventually
purchased King Fisher’s stock for $2 mllion nore than the Jesco
offer, and its financing was based sol ely on the sane docunents and
apprai sals BACF relied upon in denying Jesco’ s |oan application.

In April 1998, Jesco sued BACF over its failure to | oan these
funds. The case was renoved to federal court based on diversity of
citizenship. In its original petition, Jesco alleged breach of
contract, detrinental reliance, negligent m srepresentation, unfair
trade practices, breach of the duty of good faith and fair dealing,
prom ssory and equitable estoppel, and breach of fiduciary duty.

The parties dispute whether Jesco also nmade out a fraud claim



Jesco twice anmended its petition, listing as defendants: BACF;
Anmerican International Speciality Lines Insurance Co. (Al SLICO);
Continental Casualty Co.; and Underwiters at LlIoyds of London

The i nsurers answered by pl eading various coverage exclusions and
other limtations as affirmative defenses.

The defendants all filed notions for summary judgnent,
all eging, anong other things, that because no witten credit
agreenent existed between Jesco and BACF as required by section
6: 1122 of the Louisiana Credit Agreenent Act,! all Jesco’s causes
of action were barred. The district court nmade an express finding
that there was no witten agreenent within the neaning of section
6:1122. Jesco Constr. Corp. v. Nationsbank Corp., 107 F. Supp. 2d
715, 720 (E.D. La. 2000). However, naking an “Eri e guess” based on
the Louisiana Suprene Court’s dicta in Witney National Bank v.
Rockwel | , the court al so concluded that while the Louisiana Credit
Agreenment Statute’'s witing requirenent did bar Jesco’ s breach-of -
contract claim it did not bar Jesco' s alternative causes of
action. See id. at 719-20. Accordingly, the court granted parti al
summary judgnent and al | owed Jesco to proceed agai nst BACF, Al SLIC,
Continental, and Underwiters onits other clains. See id. at 720-

25.

1 Section 6:1122 provides: “A debtor shall not nmaintain an
action on a credit agreenent unless the agreenent is in witing,
expresses consideration, sets forth the relevant terns and
conditions, and is signed by the creditor and the debtor.”

4



The defendants all filed Motions to Certify and/ or Amend the
court’s order based on the intervening Louisiana Court of Appeals’
deci sion in Quzzardo-Knight v. Central Progressive Bank, which held
that clainms for fraud, negligent m srepresentation, and detri nental
reliance, which arise out of an oral credit agreenent, are barred
by the Louisiana Credit Agreenent Statute. 762 So. 2d 1243, 1247
(La. App. 1st Cr. 2000), wit denied, 793 So. 2d 208 La. 2001).
The district court declined to reconsider its ruling and instead
certified this issue for interlocutory appeal to this Court.? The
court limted the question on appeal to “whether the Louisiana
Credit Agreenent Statute precludes all actions for damages ari sing
from oral credit agreenents regardless of the legal theory of
recovery asserted.”

B. Rel evant Casel aw

Under well -established Erie principles, we are required to
follow state law in diversity cases. See Erie RR Co. .
Thonpkins, 304 U.S. 64, 78 (1938). As the Louisiana Suprene Court
has recogni zed, the Louisiana Credit Agreenent Statute is silent on
the question of whether it precludes causes of action other than
breach of contract. See Witney National Bank v. Rockwell, 661 So.
2d 1325, 1331 (La. 1995) (“The Loui siana statute does not address,
one way or the other, any protection of unsophisticated borrowers

or any exenption based on fraud, msrepresentation, promssory

2 See 28 U.S.C. 1292 (b).



estoppel or other equitable theory.”). Accordingly, we nust | ook
to the Louisiana courts’ interpretations of the statute for
gui dance.

Loui siana’s second circuit court of appeals was the first to
consi der section 6:1122's effect on non-breach-of-contract clai ns.
See Flemng Irrigation, Inc. v. Pioneer Bank & Trust Co., 661 So.
2d 1035 (La. App. 2d Gr. 1995), wit denied, 664 So. 2d 427 (La.
1995). In Flemng, the plaintiff, conplaining about oral prom ses
made by the defendant, argued that the Louisiana Credit Statute
does not affect recovery under other theories, such as fraudul ent
or tortious m srepresentation, negligence, prom ssory estoppel, or
detrinental reliance. 661 So. 2d at 1039. The Second Circuit
di sagreed, concluding that section 6:1122 precludes all actions for
damages arising fromoral promses to | end noney. | d.

A few nonths after Flem ng was deci ded, the Loui siana Suprene
Court considered another case involving the Louisiana Credit
Agreenment Statute. See Rockwell, 661 So. 2d 1325. The court found
it unnecessary to reach “whether there are any exceptions to the
credit agreenent statute, such as fraud, msrepresentation,
prom ssory estoppel or particularly vulnerable parties.” Id. at
1332. But it went on to say that it declined “to adopt a bl anket
rule, as the Second Circuit [in Flem ng] recently did in holding
that the credit agreenent statute precludes all actions for damages

arising fromoral credit agreenents, regardless of the theory of



recovery asserted.” 1d. at 1332 n.6. Two nonths after deciding
Rockwel I, the court denied review in Flemng. See Flem ng
Irrigation, Inc. v. Pioneer Bank & Trust Co., 664 So.2d 427 (La.
1995) .

The Louisiana courts of appeals have twce since revisited
this issue, reaching opposite results. |In D anond Services Corp.
v. Benoit, the Third Grcuit Court of Appeals rejected a bl anket
rule prohibiting all clains related to oral agreenents to |end
money—as the Suprenme Court in Rockwell had done—noting that such
a rule “wuld allow creditors to freely defraud unsophisticated
borrowers and rely on the lawin perpetrating that fraud.” 757 So.
2d 23, 28-29 (La. App. 3rd Cr. 1999), rev'd in part on other
grounds, 780 So. 2d 367 (La. 2001). Accordingly, the court
reversed the district court’s dismssal of a fraud claimand held
that it was a factual question to be determ ned by the trial court.
ld. at 29.

In contrast, the first circuit court of appeals in Guzzardo-
Kni ght v. Central Progressive Bank followed Flem ng to hold that
the “plaintiffs’ causes of action for fraud, negl i gent
m srepresentation and detrinmental reliance, which arise out of an
oral credit agreenent, are barred by La. RS 6:1122." 762 So. 2d

at 1247.



C. Authority for Certification

Rule XII of the Rules of the Suprene Court of Louisiana
allows a Federal G rcuit Court of Appeals, upon its own notion, to
certify a question of law to the Suprene Court on a determ native
issue if there is no clear controlling precedent in the decisions
of the State Suprene Court. W have done so in the past when we
determ ned that the issue carried “trenendous consequences” for a
particul ar state i ndustry, Frey v. Anoco Prod. Co., 951 F.2d 67, 67
(5th Cr. 1992), and when “the internedi ate Louisiana appellate
court decisions cast sone doubt on how the Loui siana Suprene Court
woul d resolve” an inportant state issue. G ubbs v. @lf Int’
Marine, Inc., 985 F.2d 762, 763 (5th Cr. 1993).

Here, the parties urge that this case presents a inportant
question of state law, and the Louisiana Bankers Association’s
am cus curiae brief indicates that our resolution has w despread
ram fications for the banking industry in Louisiana. Accordingly,
we concl ude that the issue presented is of such inportance that we
should refrain frommaking an “Erie guess” as to how t he Loui si ana
Suprene Court mght rule, and i nstead shoul d request bi ndi ng advi ce

fromthat court through the certification process.

I11. CERTIFI ED QUESTI ON
The question certified is whether the Louisiana Credit

Agreenment Statute precludes all actions for damages arising from



oral credit agreenents, regardl ess of the | egal theory of recovery

assert ed.

V. CONCLUSI ON
W disclaim any intent that the Louisiana Suprene Court
confine its reply to the precise form or scope of the |egal
question that we certify. The answer provided by the Louisiana
Suprene Court will determ ne the issue on appeal in this case. W
transfer to the Louisiana Suprene Court the record and appellate
briefs in this case with our certification.

We CERTI FY the question stated to the Loui si ana Suprene Court.



