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WLLIAM H BARBOUR, JR, District Judge:

The Secretary of the Departnment of Public Safety and
Corrections and the Treasurer of the State of Louisiana bring this
appeal to challenge the Order of the district court which granted a
prelimnary injunction in favor of Appellees and thereby halted the
inplementation of Louisiana Revised Statute 47:463.61, which
authorizes a prestige license plate bearing a “Choose Life”
nmessage. We find that the Appellees |acked standing to chall enge
the constitutionality of La. Rev. Stat. 47:463.61. W therefore
reverse the district court, vacate its prelimnary injunction and

remand with instruction to dism ss the conpl aint.

| .

The Plaintiff-Appellees, Russell J. Henderson, Doreen Keeler,
Robert H Loewy, and G eater New Ol eans Section of the National
Counsel of Jewi sh Wonen (“NCIJW)? instituted this suit against the
Secretary of the Departnent of Public Safety and Corrections and
the Treasurer of the State of Louisiana, seeking a declaration that
La. Rev. Stat. 47:463.61 is unconstitutional and an injunction

prohibiting its enforcenent. The challenged |aw established a

2 Eugene LaMdthe and Pl anned Parenthood of Louisiana were
added as plaintiffs to the case subsequent to the interlocutory
appeal . Al t hough not naned parties to the appeal, we have
consi dered whether these later added plaintiffs have standing to
chal l enge the constitutionality of the Choose Life statute.
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“Choose Life” autonobile license plate for private autonobiles,
provided there are a mninmum of one hundred applicants for the
plate. The annual fee for the Choose Life plate is $25.00 which is
paid in addition to the usual yearly notor vehicle |icensing fee.
An  addi tional $3.50 handling fee is charged to offset
adm ni strative costs.

Under the statute, the $25.00 fee will be deposited into the
state treasury and thereafter distributed based on recomendati ons
of the “Choose Life” Advisory Council (“Council”). The Counci |
conprised of the president or designee of the Anmerican Famly
Associ ation, the Louisiana Famly Forum and the Concerned Wnen of
America organi zations, is responsible for reviewing grant
applications and naking recommendations with regard to the nanner
in which funds should be distributed. Distribution of the funds
generated by the Choose Life license plate nust be made to tax-
exenpt organizations which provide “counseling and other services
intended to neet the needs of expectant nothers considering
adoption for their unborn child” or “to neet the needs of infants
awai ting placenent with adoptive parents.” O ganizations “invol ved
in, or associated with counseling for, or referrals to, abortion
clinics, providing abortion-related procedures, or pro-abortion
advertising” are disqualified fromreceiving funds generated by the

Choose Life plate.



Plaintiffs filed a lawsuit challenging the constitutionality
of La. Rev. Stat. 47:463.61 in the United States District Court of
the Eastern District of Louisiana. Specifically, they allege that
the subject statute abrogates their right to free speech
constitutes an inpermssible establishnment of religion, and denies
them their right to due process in violation of the First and
Fourteenth  Anendnents to the United States Consti tution.
Plaintiffs sought a declaratory judgnent that La. Rev. Stat.
47:463.61 is wunconstitutional and an injunction against its
enf orcenent. On August 23, 2000, a hearing on the Mtion for
Prelimnary Injunction was held before United States District Judge
Stanwood R Duval, Jr. In the Order and Reasons, entered on August
29, 2000, the district court found that the plaintiffs had failed
to show that a prelimnary injunction should issue with regard to
their Establishnment O ause claim The district court, however,
found that the plaintiffs established a likelihood of success on
the nerits of their free speech claim

Before the district court, plaintiffs argued that La. Rev.
Stat. 8§ 47:463.61 violates the First Amendnent to the United States
Constitution because it discrimnates based on viewpoint by
allowing only the “pro-life” viewpoint to be expressed via special
license plates and pro-choice car owners are not given the option
of expressing their view on their license plates. Def endant s

argued that the Choose Life license plate constitutes an expression
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of “state speech” and, therefore, did not create a forum for
private speech. The district court rejected the argunent of the
def endant s. The district court concluded that prestige |icense
pl ates are “speech” for the purpose of First Amendnent anal ysis and
that they constitute a non-public forumthereby requiring the State
to maintain viewpoint neutrality with regard to the nessages
di spl ayed. The district court then concluded that as “the State
has taken the position that [the “Choose Life”] nessage is its own

it appears at this juncture that the State fails in its
responsibility to provide a viewpoint-neutral forum and [La. Rev.
Stat. 47:463.61] will probably be found to be an unconstitutional
violation of the First Amendnent right to free speech.”?

The district court also rejected the defenses raised by the
def endant s. In deciding the nerits of defendants’ ripeness
argunent, the court found that the case was ripe for adjudication
as the State, by statutorily authorizing the display of prestige
license plates, had created a non-public forum which allowed for
vi ewpoi nt discrimnation. On the defense of standing, the district
court did not focus its analysis on whether plaintiffs had
established standing to challenge the constitutionality of the
Choose Life statute. Instead, the court held that: “Once free

speech has been abridged in such a manner, there is no case |aw

3 Henderson, et al. v. Stalder, et al., 112 F. Supp. 2d 589,
599 (E.D. La. 2000).




supporting the proposition that those individuals whose speech has
been restrained in this particular forum nust wait ... to have an
opportunity to express an opposing viewpoint in that forum”* As
such, the court concluded it unlikely that the defenses raised by
t he defendants woul d be recogni zed.

The district court, having concluded that the plaintiffs had
established a likelihood of success on the nerits of their free
speech claimand that it was unlikely that the defenses raised were
cogni zable, granted a prelimnary injunction thereby (1) enjoining
the enforcenent and inplenentation of La. Rev. Stat. 8§ 47:463.61
and (2) bhalting production of the Choose Life Ilicense plate.
Def endants appeal from the order granting the prelimnary

i njuncti on.

St andi ng
Under the dictates of Article 11l of the United States

Constitution, federal courts are confined to adjudicating actual

“cases” and “controversies.” U S. Const. art. 111, 8 2, cl. 1. O
the doctrines that have evolved under Article 111, including
st andi ng, noot ness, ri peness, and political questi on, t he

requirenent that the litigant have standing is perhaps the nost

4 1d. at 601.



i nportant. See Allen v. Wight, 468 U S. 737, 750, 104 S.
3315, 3324 (1984). This doctrine:

[ E] nbraces several judicially self-inposed
limts on the exercise of federal jurisdiction,
such as the general prohibition on a litigant’s
rai sing another person’s legal rights, the rule
barring adjudication of generalized grievances
nor e appropriately addr essed in t he
representative branches, and the requirenent
that a plaintiff’s conplaint fall wthin the
zone of interests protected by the | aw i nvoked.

ld. 468 U.S. at 741, 104 S. . 3315 (citing Vvalley Forge Christian

College v. Anericans United for Separation of Church and State,

Inc., 454 U. S. 464, 474-75, 102 S. C. 752, 760 (1982)). Standing,
at its “irreducible constitutional mninum” requires a plaintiff
“to denonstrate: they have suffered an ‘injury in fact’; the
injury is ‘fairly traceable’ to the defendant’s actions; and the
infjury wll ‘likely ... be redressed by a favorable decision.”

Public Gtizen, Inc. v. Boner, 274 F.3d 212, 217 (5th Cr. 2001)

(quoting Lujan v. Defenders of WIldlife, 504 U S. 555, 560-61, 112

S. . 2130, 2136 (1992)). “IT'Aln injury in fact [is] an invasion
of a legally protected interest which is (a) concrete and
particul ari zed, and (b) actual or immnent, not conjectural or
hypot hetical.” Lujan, 504 U S. at 560, 112 S. . at 2136.

In the case sub judice, the plaintiffs allege different
injuries all of which they contend arise because of the enactnent
of the Choose Life statute. It is on these injuries that standing
must be predicated. W now consider whether any of the plaintiffs
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have alleged an injury in fact, which is fairly traceable to the
Choose Life statute that wll be redressed in the event that
statute is enjoined and/or declared unconstitutional.?® W wil

di scuss each basis for standing separately.

1. Taxpayer Standing

Plaintiffs Henderson, Keeler, Loewy, and LaMthe, all of whom
allege that they pay incone tax to the State of Louisiana, allege
injury based on the use of their tax noney (1) to make and
distribute the Choose Life |license plate and (2) for the
admnistration  of the Choose Life statute including the
est abl i shment and nai ntenance of the Choose Life Council and Fund.
The United States Suprene Court has held that state taxpayers, |ike
federal taxpayers, ordinarily lack a sufficient personal stake to
chal l enge | aws of general applicability, since their own injury is
not distinct fromthat suffered by taxpayers in general. Asar co,

Inc. v. Kadish, 490 U S. 605, 614, 109 S. C 2037, 2043 (1989)

(plurality opinion) (citing Frothingham v. Mellon, 262 U S. 447,

487, 43 S. . 597, 601 (1923)). Therefore, in cases in which a

5> This court is obliged to raise the jurisdictional issue of
standing sua sponte despite the parties’ failure to raise it.
Moreover, the plaintiffs’ skeletal allegations—e.g., that they are
state incone taxpayers; that Keeler wants to purchase a |icense
pl ate expressing pro-choice views; and that Loewy’s and LaMdthe’'s
“religious beliefs are harned by the statute”-do not require
further devel opnent in order to assess their standing to chall enge
the statute.



state taxpayer challenges the constitutionality of a state |law, he
“must be able to show not only that the statute is invalid but that
he has sustained or is imediately in danger of sustaining sonme
direct injury as a result of its enforcenent, not nerely that he
suffered in sone indefinite way in comon wth people generally.”

Dorenus v. Board of Educ. of Hawthorne, 342 U.S. 429, 434, 72 S

Ct. 394,397 (1952).

In the case sub judice, the state taxpayer plaintiffs first
allege injury in the form of the use of their state incone tax
dollars to manufacture and distribute the Choose Life |icense
pl at e. We find that this allegation is insufficient for standing
purposes as it does not show that the state taxpayer plaintiffs
have sustained or will sustain a direct pecuniary injury, i.e. an
injury in fact, because of the manufacture or distribution of the
Choose Life license plate. This conclusion is predicated, in part,
on the fact that there is no suggestion that the prestige |license
plates cost nore for the State to manufacture or distribute to
nmotor vehicle drivers than do non-prestige |license plates. Second,
motorists who elect to use the Choose Life license plate are
required to pay the regular notor vehicle Ilicense fee when
registering their vehicles and an additional charge of $3.50 to
of fset the admnistrative costs associated with the issuance of the
prestige |icense plates. See La. Rev. Stat. § 47:463(A) (3)

(requiring paynent of $3.50 handling charge to “offset the
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admnistrative costs of the departnent for the issuance of
[prestige license] plates.”). Third, the state taxpayer plaintiffs
have not alleged that the anount they pay to the State in the form
of income taxes wll increase because of the enactnment of La. Rev.
Stat. 8§ 47:463.61. We conclude that the injury conplained of by
the state taxpayer plaintiffs, i.e., the use of tax dollars to
manuf acture and/or distribute the Choose Life l|license plate, is
insufficient to confer standing as the injury conplained of is, at
best, specul ative and, at nobst, constitutes a generalized grievance
comon to all tax payers in the state.

The state taxpayer plaintiffs also allege injury based on the
use of their tax dollars to admnister the provisions of La. Rev.
Stat. 8§ 47:463.61, which require the establishnment and mai ntenance
of the attendant Choose Life Council and Fund. This “injury” nust
be read in conjunction with the allegations of plaintiffs Loewy,
LaMot he, and G eater New Ol eans Section of the National Council of
Jewi sh Wonen (“NCJW) which allege that the Choose Life statute
i nperm ssi bly advances Christian fundanentalism In this context,
it appears that the injury conplained of by the state taxpayer
plaintiffs arises because of alleged use of their state incone tax
dollars to admnister a statute which violates the Establishnent
Cl ause.

Plaintiffs Loewy, LaMbdthe, and the NCIJWallege that they wll

be injured by the inplenentation of La. Rev. Stat. 47:463.61 as
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that statute harnms their religious beliefs and/or principles and
endorses Christian fundanentalism In support of this assertion

these plaintiffs argue that the mandatory nenbers of the Choose
Life Council belong to organizations, nanely the Anerican Famly
Associ ation, the Louisiana Famly Forum and the Concerned Wnen
for Anerica, al | of which allegedly espouse a belief in
Christianity as evidenced by statenents contained on their
respective internet web sites.

We have consistently recognized that the injury alleged by a

plaintiff for st andi ng pur poses must be “‘concrete and
particularized and ... actual or immnent, not conjectural or
hypot hetical’ to pass constitutional nuster.” Association of Cnty.

Ogs. for Reform v. Fower, 178 F.3d 350, 358 (5th Cr. 1999)

(quoting Lujan, 504 U S. at 560-61, 112 S. C. at 2316). W find
the Establishnent C ause chall enge by Loewy, LaMthe, and the NCIW
is predicated on an injury based in conjecture and, therefore,
insufficient for federal standing purposes. The argunent advanced
by these plaintiffs is that because the Choose Life Council is to
be conprised of individuals who belong to organizations that
al l egedly espouse Christian ideologies, the actions taken by the
Council, presumably with regard to the manner in which the Choose
Life Fund is distributed, wll either advance Christianity or wll
otherwise interfere with their own religious beliefs or principles.

There is, however, no allegation that the mandatory nenbers of the
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Counci | have yet distributed any noney fromthe Choose Life Fund or
that in so doing, or contenplating distributions, they have
actually advanced the religious ideologies of their respective
organi zations or religion in general. At best, the focus of the
all eged injury conplained of by these plaintiffs arises because of
an appearance of future inpropriety, which we have found
insufficient to confer standing. Boner, 274 F.3d at 218.
Accordingly, we find that plaintiffs Loewy, LaMthe and NCIW in
alleging injury based on the manner in which the Choose Life
statute woul d be adm nistered, have failed to allege “an injury in
fact” and, therefore, lack standing to challenge the facial
constitutionality of that statute.® W turn now to the conplai ned
of injury to the state taxpayer plaintiffs.

The state taxpayer plaintiffs allege that they will be injured
by the use of their inconme tax dollars to adm nister the provisions
of the Choose Life statute. W have held that to establish
taxpayer standing to challenge the constitutionality of a state
statute on the basis of the Establishnent C ause, a party nust show
that “tax revenues are expended on the disputed practice.” Doe V.

Duncanville Ind. Sch. Dist., 70 F.3d 402, 408 (5th Cr. 1995).°

6 The unavailability of a facial challenge does not inply, of
course, that an as-applied challenge at sonme future date after
i npl ementation of this statute woul d be forecl osed.

! Unlike the general test for taxpayer standing, which
requires “direct injury” to the taxpayer, See Asarco, supra, the
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The ternms of the Choose Life statute contradict the plaintiffs

allegation that state incone tax dollars would be used for the
adm ni stration of either the Choose Life Council or the Choose Life
Fund. Under the statute, mnmenbers of the Council serve on a
vol untary basis and are not provided “conpensati on or rei nmbursenent
of any type.” La. Rev. Stat. 8 47:463.61(E)(1). Additionally, the
statute requires the paynent of an additional $3.50 fee, in
addition to the regular notor vehicle license fees, to offset a
portion of +the associated admnistrative costs. Id. at 8§
47:463. 61(C). Under these facts, we find that the conplained of
injury of the state taxpayer plaintiffs, i.e., use of their incone
tax dollars to adm nister the Choose Life statute, is insupportable
and, therefore, insufficient to confer standing to challenge the

constitutionality of that statute.

2. Individual Standing

Plaintiff Keeler alleges injury based on the enactnent of La.
Rev. Stat. 47:463.61 in that “there is no simlar ‘Pro-Choice’
prestige license plate to allow her to express her pro-choice view

on her passenger car license plate.”® W find that this alleged

Suprene Court’s test in Establishnent C ause cases requires only
i ncone taxpayer status and the showing of a direct expenditure of
incone tax revenues on the allegedly unconstitutional program
Fl ast v. Cohen, 392 U.S. 83, 88 S. C. 1942 (1962).

8 Amended Conplaint, T 20.
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injury fails under the third requirenent for federal standing
pur poses.
To establish standing to challenge the constitutionality of a

statute, a plaintiff nust show that the injury about which he

conplains will “likely ... be redressed by a favorabl e deci sion” of
the court.” Lujan, 504 U S. at 560-61, 112 S. C. at 2136. The

injury conplained of by Keeler is that she has been denied the
opportunity to express her pro-choice point of view The relief
requested by Keeler is a declaratory judgnent that La. Rev. Stat. 8§
47:463.61 is unconstitutional. W find that even if the Choose
Life statute is declared unconstitutional, Keeler’s conplained of
injury would not be redressed as that renedy wll not provide
Keeler a forum in which to express her pro-choice viewpoint.
I nstead, the requested relief would nerely function to prevent
ot her notor vehicle drivers fromexpressing their choose-life point
of view As we conclude that Keeler’s conplained of injury cannot
be redressed by a declaration of the court that the Choose Life
statute is wunconstitutional, we find that she does not have

standing to challenge the constitutionality of that statute.

3. Organi zational Standing

Plaintiff Planned Parenthood of Louisiana (“PPL”) alleges that
La. Rev. Stat. 47:463.61 violates its right to speak and to due
process of the law in violation of the First and Fourteenth
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Amendnents to the United States Constitution. The injury
conpl ained of by this organization is that, by the | anguage of the
Choose Life Statute, it is ineligible for grants through the Choose
Life Fund because it nmakes referrals to abortion clinics and
engages in pro-choice adverti sing.

“An organi zation has standing to sue on its own behalf if it
nmeets the sane standing test that applies to individuals.” Fower,

178 F.3d at 356 (citing Havens Realty Corp. v. Colenman, 455 U. S.

363, 378-79, 102 S. C. 1114, 1124 (1982)). W find that PPL fails
to satisfy the redressibility requirenent of Article |1l standing.
The injury conplained of by PPL arises fromits alleged exclusion
from eligibility to receive grants from the Choose Life Fund
because it engages in abortion-related activities. The relief
requested by PPL in federal court is a declaratory judgnent that
La. Rev. Stat. 8§ 47:463.61 is unconstitutional. W find that even
if the Choose Life statute is declared unconstitutional, the injury
conplained of by PPL would not be redressed because there woul d
then be no fund from which PPL could seek grants. As we concl ude
that the injury conplained of by PPL would not be redressed by a
j udi ci al declaration that La. Rev. St at . 8§ 47:463.61 is
unconstitutional, we find that PPL has not established that it has

standing to challenge that statute.

15



W hold that the plaintiffs in this case have not shown that
they have standing to challenge the constitutionality of Louisiana
Rev. Stat. § 47:463.61. We therefore find that the prelimnary
injunction granted by the district court judge nust be dism ssed
for lack of federal court jurisdiction under Article IIl of the
United States Constitution.

The judgnent of the district court is REVERSED, VACATED, and

REMANDED for an entry of dism ssal.
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Appendi x A
Loui si ana Revised Statute 47:463.61 provides:

A The secretary of the Departnent of Public Safety and
Corrections shall establish a special prestige license plate to be
known as the “CHOOSE LIFE’ plate, provided there be a m ni num of
one hundred applicants for such plate. The license plate shall be
restricted to passenger cars, pickup trucks, vans, and recreational
vehi cl es. The license plate shall be of a color and design
selected by the Choose Life Advisory Council provided it is in
conpliance with R S. 47:463(A)(3), and shall bear the |egend
“Choose Life”.

B. The prestige license plate shall be issued, upon application

to any citizen of Louisiana in the sane nmanner as any other notor
vehicle |icense plate.

C. The annual fee for this special prestige |license plate shall be
twenty-five dollars, in addition to the regular notor vehicle
license fee provided in RS 47:463, to be distributed in the
manner set forth in Subsection F of this Section and a three doll ar
and fifty cent handling fee to be retained by the departnent to
of fset a portion of admnistrative costs.

D. The departnent shall collect the fee for the prestige |icense
plate and forward the fee to the state treasurer for immedi ate
deposit on the state treasury.

E. (1) A Choose Life Advisory Council, hereinafter referred to as
the “Council”, shall be established to design and review grant
applications for qualifying organizations, and shall make

recomendations regarding the awarding of grants to the state
treasurer. Menbers of the Council shall serve one-year terns, on a
vol untary basis, commencing on QOctober 1, 1999, and shall receive
no conpensation or reinbursenent of any type. Council nenbers are
hereby authorized to serve successive terns. The Council shal
nmeet at |east annually, and shall be conprised of the follow ng
menbers:

(a) The president, or his designee, fromthe Anmerican Famly
Associ ati on.

(b) The president, or his designee fromthe Louisiana Famly
Forum

(c) The president, or his designee, fromthe Concerned Wnen
for Anmerica organi zation
(2) At the discretion of the Council, nmenbership nay be extended to
add nenbers representing the foll ow ng:

(a) Physicians specializing in obstetrics.

(b) Physicians specializing in pediatrics.

(c) Wonen who have surrender children for adoption

(d) Coupl es who have adopted children
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(e) Adoption advocacy groups.

(f) Board-certified social workers.

(g) Certified counselors.
F. (1) After conpliance with the requirenents of Article VII,
Section 9(B) of the Constitution of Louisiana relative to the Bond
Security and Redenption Fund, an anount equal to the nonies
received by the state treasury pursuant to provisions of Subsection
D of this Section shall be deposited into the Choose Life Fund,
which is hereby created as a special fund in the state treasury and
hereafter referred to as the *“Fund”. Al unexpected and
unencunbered nonies in the fund at the end of the fiscal year shal
remain in the fund. Monies in the fund shall be invested by the
state treasurer in the sanme manner as nonies in the state genera
fund and interest earned on the investnent of such nonies shall be
deposited into the fund. Monies in the fund shall only be
W t hdrawn pursuant to an appropriation by the legislature solely
for the purposes provided by this Section.
(2) An organization wishing to qualify for receipt of funds shal
submt an affidavit affirmng its qualifications, which shal
include a pledge to spend the noney in accordance wth the
provi sions of this Section, to the Council and shall qualify as tax
exenpt under Section 501(c)(3) of the Internal revenue Code of
1954, as anended. Furthernore, an organi zation wishing to qualify
for receipt of funds shall denonstrate it provides counseling and
other services intended to neet the needs of expectant nothers
consi dering adoption for their unborn child. No noni es deposited
into the fund shall be distributed to any organi zation involved in,
or associated wth counseling for, or referrals to, abortion
clinics, providing nedical abortion-related procedures, or pro-
abortion adverti sing.
(3) Organi zations receiving nonies under this Section shall use at
|l east fifty percent of such funds to provide for the materi al needs
of expectant nothers considering adoption for their unborn child,
i ncluding clothing, housing, nedical care, food, utilities, and
transportation. Such nonies nay al so be used to neet the needs of

infants awaiting placenent with adoptive parents. The remaini ng
funds may be used for counseling, training, and providing pregnancy
testing, but shall not be used for admnistrative, |l|egal, or
capi tal expenditures.

G The state treasurer, based on the recommendations of the
Council, shall annually disburse fromthe funds an equal anobunt to

each of the qualifying organizations, and shall nake avail able,
upon request, the nane and the amount of nonies disbursed to each
or gani zati on. An organi zation receiving nonies from the fund may
be required to submt an annual audit prepared by a certified
public accountant, at the discretion of the state treasurer and the
Counci | . The state treasurer and the Council shall review the
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distribution and expenditure of funds under this Section at | east
once every three years to ensure funds are disbursed and expended
in accordance with the provision of this Section.

H  The secretary may establish rules and regul ations to inplenent
the provisions of this Section, including but not limted to rules
and regul ati ons governing the collection and di sbursenent of fees,
the transfer and disposition of such license plates, the colors
avai l abl e, and the design criteria.
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EDITH H JONES, G rcuit Judge, concurring:

| concur fully in Judge Barbour’s opinion.?® | wite
separately to respond to a few points made by Judge Davis in his
di ssent, even though the dissent touches only plaintiff Keeler’'s
st andi ng.

I respectfully disagree wth Judge Davis. Hi s
conceptualization of Keeler’s alleged injury would take us far
afield from the requirenents of Article IIl of the Constitution.
As a general proposition, a plaintiff who conplains nerely that a
benefit has been unconstitutionally granted to others is asserting
only a “generalized grievance” that does not allow the plaintiff

standing to obtain judicial relief for the alleged wong in federal

court. A plaintiff cannot have standing unless he or she alleges
“personal injury fairly traceable to the defendant’s allegedly
unl awful conduct and likely to be redressed by the requested
relief.” Alen v. Wight, 468 U.S. 737, 751, 104 S.C. 3315, 3324

o We have treated this case as if it involved no nore than
the First Amendnent consequences of the legislature s decisions to
allow groups to obtain specialty |icense plates. The entire

program however, is nore conplex, involving the transfer of excess
revenues from the program to various private groups, such as
adoption agencies in the case of the pro-life plates. It mght
well be contended that the state has adopted a program to foster
adoption by neans of “selling” specialty plates to |ike-m nded
citizens. The appell ees’ standing would neverthel ess founder, in
my view, under such an analysis just as it does in Judge Barbour’s
opi ni on.



(1984). An allegation of discrimnatory benefit favoring others,
W t hout nore, cannot neet these requirenents.

Part Il of the dissent suggests that in a First Amendnent
facial challenge to a legislative enactnent, Article I11’s
requi renents of injury-in-fact, causation and redressability need
not be net. But these requirenents are not optional. “Those who
do not possess Art. |Ill standing may not litigate as suitors in the

courts of the United States,” Valley Forge Christian Coll ege V.

Americans United for Separation of Church and State, 454 U. S. 464,

475-76, 102 S. Ct. 752, 760 (1982); and injury-in-fact, causation
and redressability are the three essential elenents of the
“Irreducible constitutional mninmum of standing” required by

Article I11. Lujan v. Defenders of WIldlife, 504 U S. 555, 560,

112 S. . 2130, 2136 (1992).'® The requirenents apply in First

Anendnent cases no less than in other cases, ! including cases in

10 See Valley Forge Christian College, 454 U. S. at 472, 102
S.C. at 758. See also Raines v. Byrd, 521 U S. 811, 818-20, 117
S.Ct. 2312, 2317-18 (1997).

1 See, e.qg., FWPBS, Inc. v. Gty of Dallas, 493 U S. 215,
230-36, 110 S.Ct. 596, 607-10 (1990); Meese v. Keene, 481 U.S. 465,
472-77, 107 S. Ct. 1862, 1866-69 (1987); Valley Forge Christian
College, 454 U.S. at 488-90, 102 S. . at 767-68; Society of
Separationists v. Herman, 959 F.2d 1283, 1285 (5'" Cir. 1992) (en
banc); Doe v. Sch. Bd. of Quachita Parish, 274 F.3d 289, 291-92
(5" Gir. 2001).
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which a plaintiff challenges an enactnent on its face. See, e.d.,

Larson v. Valente, 456 U S 228, 233-36, 238-44, 102 S. . 1673,

1677-79, 1680-83 (1982) (holding that plaintiffs had Article |11
standing to bring Establishnment C ause challenge to statute as

applied and on its face).?!?

Further, the cases cited in part |l of Judge Davis’'s
dissent fail to support his argunent. The plaintiffs in those
cases actually nmet the requirenents of Article Ill, including its
redressability requirenent.?®® This is not true of plaintiff

12 Al t hough various prudential standing principles have been

relaxed in sone First Anmendnent cases, this relaxation does not
elimnate the distinct and independent requirenent of Article |11
that the dispute between the parties nust anount to a case or
controversy. See Sec’y of State of MI. v. Joseph H Minson Co.,
Inc., 467 U.S. 947, 956-58, 104 S. . 2839, 2846-47 (1984). See
also Valley Forge Christian College, 454 U S. at 475, 102 S.Ct. at
760 (satisfaction of requirenents of prudential standing cannot
substitute for Article |1l requirenents); Lac Vieux Desert Band of
Lake Superior Chippewa Indians v. Mch. Gaming Control Bd., 172
F.3d 397, 407 (6'" Cir. 1999). Conpare Cty of Chicago v. Morales,
527 U.S. 41, 55 n.22, 119 S.C. 1849, 1858 n.22 (1999) (opinion of
Stevens, J., joined by Souter, J., and Gnsburg, J.) (“Wen
asserting a facial challenge, a party seeks to vindicate not only
his own rights, but those of others who may also be adversely
i npacted by the statute in question. |In this sense, the threshold
for facial challenges is a species of third party (jus tertii)
st andi ng, which we have recogni zed as a prudential doctrine and not
one mandated by Article Ill of the Constitution.”) (citing Joseph
H. Munson Co., 467 U.S. at 955, 104 S.Ct. at 2846).

13 In all but one of the cases cited in part Il of Judge
Davis’s dissent, the appellant or appellants who conpl ained of a
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Keel er, who seeks a renedy that would not redress her alleged
injury.

Part |1l of the dissent argues that plaintiff Keeler’'s
challenge in this case to La. R S. 47:463.61 neets the requirenents
of Article 111. The two cases cited for this argunent are

di sti ngui shabl e. In Or v. Or, 440 US 268, 99 S C. 1102

(1979), the appellant sought a ruling that he “not be required to
pay alinmony if simlarly situated wives could not be ordered to
pay.” ld. at 271, 99 S.C. at 1107. It was not clear whether he
al so sought alinony for hinself. Id. & n.2. The Suprene Court
reversed an unfavorable state court ruling after concluding that

Or had standing to raise his chall enge.

First Anmendnent violation had been convicted of violating an
ordi nance or statute; a favorable decision in the Suprene Court
woul d invalidate the conviction or convictions of each appell ant or
group of appellants in these cases. The only exception is Gty of
Lakewood v. Plain Dealer Pub. Co., 486 U S. 750, 108 S. Ct. 2138
(1988), in which a newspaper publisher brought a facial challenge
to a statute requiring the publisher to obtain a permt before
placing its newsracks on public property. The statute obstructed
the exercise of the publisher’s First Amendnent rights;
invalidating the statute for unconstitutionality would renove this
obstacle. Gty of Lakewood would prove Judge Davis's point if the
publ i sher had sought to obtain an injunction preventing another
newspaper from placing newsracks on private property, and if the
Court had held that the newspaper had standing to seek the
injunction against its rival; but these were not the facts.
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The Suprenme Court noted that it was “possible” that a
favorable ruling for Or in the Court “wll not ultimately bring
himrelief from the alinony judgnent outstanding against him as
the State could respond to a reversal by neutrally extending
alinmony rights to needy husbands as well as wives.” 1d. at 271,
272, 99 S.Ct. at 1108. Because the Court “ha[d] no way of know ng
how the State would] in fact respond” to a ruling striking down
the state’s alinmony laws, Or had standing. 1d. To hold otherw se
would be “to hold that wunderinclusive statutes can never be
chal | enged because any plaintiff’s success can theoretically be
thwarted.” [|d. (enphasis in original). The Court went on to say
that “[t] he holdings of the Al abama courts stand as a total bar to
appellant’s relief; his constitutional attack holds the only
prom se of escape fromthe burden that derives fromthe chall enged
statutes.” 1d. at 273, 99 SS.C. at 1108.

In Arkansas Witers’ Project, Inc. v. Ragland, 481 U.S.

221, 107 S. . 1722 (1987), the Arkansas Witers Project, Inc.
sought a refund of sales taxes it had paid, arguing that a
statutory tax exenption nust be extended to include a nmagazi ne that
it published. Id. at 225, 107 S.Ct. at 1725. On appeal to the

Suprene court, the state revenue conm ssioner argued that the

24



Project | acked standing to challenge the tax schene because its
clainmed injury could not be redressed by a decision of the Court.
The Court rejected this view of standing, which “would effectively
i nsul ate underinclusive statutes from constitutional challenge, a

proposition we soundly rejected in Or v. Or.” Ragland, 481 U S.

at 227, 107 S.C. at 1726 (citation omtted). In previous
decisions, the Court said, it had “considered clains that others
simlarly situated were exenpt from the operation of a state |aw
adversely affecting the claimant.” Id. Quoting Or’'s “only
prom se of escape” |anguage, the Court concluded that the Project
had alleged an adequate personal stake in the outcone of the
litigation. 481 U S. at 227, 107 S.C. at 1726-27. The Court held
on the nerits that the Arkansas “tax” -- not the exenption --
violated the First Amendnent. 481 U S. at 234, 107 S.C. at 1730.
This case is different from Or and Ragland for at | east
two reasons. First, holding in favor of Keeler in this case woul d
not nerely present the “possibility” of a result that would not
redress the wong of which the plaintiff conplains. If the relief

requested by Keeler is granted, there is no possibility whatsoever

that the relief wIll redress any constitutionally cognizable

i njury-of-fact of which she could be said to conplain.
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Invalidating a statute that, on Keeler’'s theory, allows third-party
anti-abortion speakers to exercise their First Amendnent rights in
a constitutionally protected forum will do nothing to help Keeler
speak within that alleged forum?* The relief sought by Keeler
cannot redress the constitutionally cognizable injury of which

Keel er conpl ai ns. . Friends of the Earth, Inc. v. Llaidlaw

Envi ronnental Servs. (TOC), Inc., 528 U S. 167, 185, 120 S.C. 693,

706 (2000) (“a plaintiff nust denonstrate standing separately for
each formof relief sought”).

Second, Keeler’s constitutional attack does not “hol d[]
the only prom se of escape from the burden that derives from the
chal  enged statutes.” Keeler and the other plaintiffs in this
action have challenged only La. R S. 47:463.61, not the other
Loui siana statutes that (either alone or viewed in conjunction with
this statute) could be said to constitute the schene that causes
the alleged constitutional violation of which the plaintiffs
conplain. Only if Keeler challenged the broad schene for specialty

pl ates would she be in the sane position as the appellant in Qr.

14 Judge Davi s hypot hesizes that “a declaratory judgnent in
Keel er’s favor mght also have the effect of renoving the benefit
granted to those who wsh to display the Choose Life plate.” This
is euphemstic: such a declaratory judgnent would have such an
effect -- imediately and w t hout questi on.
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Favorabl e redress could then result either in the state’s allow ng
her to place pro-choice sentinents on specialty license plates or
in the state’s shutting down the alleged First Anmendnent forum by
banni ng, or ceasing to sponsor, all specialty plates. But this is
not Keeler’'s aim

As a final note, Judge Davis's view of standing would
transform the First Amendnent into a device for censorship rather
t han the enhancenent of free speech. Under traditional free speech
jurisprudence, the renedy for a speaker’s unjust exclusion from a
forumis to admt the speaker, in other words, to afford Keeler

access to specialty plates. Rosenberger v. Rectors of the Univ. of

Virginia, 515 U S. 819, 828-30, 845-46, 115 S.C. 2510, 2516-17,
2524-25 (1995). Judge Davis’'s acceptance of Keeler’s concept of
injury would lead instead to the renoval of a single speaker --
reflecting the anti-abortion viewpoint -- fromthe forum wth no
correspondi ng enl argenent of speaking opportunity for Keeler. The
“redress” sought by Keeler not only fails to repair her alleged
constitutional deprivation, but it would be, as far as | am aware,

uni que and fundanentally contrary to the |aw of free speech.
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DAVIS, G rcuit Judge, dissenting:

| disagree with the majority’s conclusion that the plaintiffs
have no standing to bring their First Amendnent challenge to
Loui siana’s Choose Life statute. | therefore dissent.

l.

The majority holds that plaintiff Keeler |acks standing to
challenge La. R 'S. 47:463.61 because, even if the Choose Life
statute is declared unconstitutional, Keeler’s conplained of injury
woul d not be redressed because that renmedy will not provide Keeler
wth a forumin which to express her opposing pro-choice viewpoint.
In the majority’s view, the requested relief would nerely function
to prevent other notor vehicle drivers from expressing their
choose-life point of view

| would define Keeler’s injury in a different manner. The
plaintiffs alleged that their rights under the First and Fourteenth
Amendnent s have been viol ated because the Loui siana Legislature, as
part of its specialty license plate program has enacted the Choose
Life statute. This statute allows for expression of the choose
life message on state prestige license plates, without allow ng for

the expression of the opposing pro-choice viewoint in that sane
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forum The plaintiffs allege and the State concedes that Louisiana
is an anti-abortion state which allows the fact-finder to infer
that the Louisiana Legislature will not pass a statute authori zing
the expression of a choose choice nessage.!® The plaintiffs have
all eged and the district court found that the State has engaged in
vi ewpoi nt discrimnation by authorizing the Choose Life license
plate. As a result, plaintiffs are not and will not be given the
opportunity to speak their opposing viewpoint in that sanme forum
In other words, the plaintiffs are injured by the governnment’s
pronotion of one side of the debate on the abortion rights issue in
a speech forum coupled with the lack of opportunity to present
their opposing view “[U nder the Equal Protection Cause, not to
mention the First Amendnent itself, governnent nay not grant the
use of a forumto people whose views it finds acceptable, but deny
use to those wishing to express |ess favored or nore controversi al
views. And it may not select which issues are worth di scussing or

debating in public facilities. There is an ‘equality of status in

1 This has been made abundantly clear since this appeal was

filed. After the initial briefs were filed in this case, an
anendnent to the Choose Life legislation was introduced in the |ast
session of the Louisiana Legislature, that, if passed, would have
authorized a “Choose Choice” license plate. The anendnent was
rej ected.
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the field of ideas,’ and governnent must afford all points of view

an equal opportunity to be heard.”?

.

As the plaintiffs have alleged an injury raising First
Amendnent concerns, this court may properly apply an expanded
notion of standing to determine who may institute a suit for
relief.” The mmjority opinion addresses standing utilizing the
traditional requi renents of injury-in-fact, causation and
redressability. Al t hough as discussed below, | would find that
plaintiff Keeler satisfies all requirenents, that analysis may not

be applicable to this case. In Lakewood v. Plain Dealer Pub. Co.,

the Suprenme Court stated specifically,

Recogni zing the explicit protection afforded speech and
the press in the text of the First Amendnent, our cases
have long held that when a licensing statute allegedly
vests unbridled discretion in a governnent official over
whet her to permt or deny expressive activity, one who is
subject to the law may challenge it facially w thout the
necessity of first applying for and being denied, a
l'i cense. 18

1 Police Dep’'t of Chicago v. Mosley, 408 U S. 92, 96, 92
S.C. 2286, 2290 (1972) (Enphasi s added) (i nt ernal citations
omtted).

17 Mbore’'s Federal Practice 3d, § 101.61[5][a].

18 Lakewood v. Plain Dealer Pub. Co., 486 U.S. 750, 755-56
108 S. Ct. 2138, 2143 (1988).
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In that case, a city ordinance gave the mayor unfettered discretion
to grant or deny a permt for placing newspaper dispensing devices
on public property. The plaintiff newspaper did not apply for a
permt but brought suit to challenge the news rack ordi nance. On
the issue of standing, the Suprene Court, with no nention of the
three requirenents listed above, held that the newspaper could
bring a facial challenge to the statute w thout applying for a
permt because the requirenent of an annual permt is potentially
threatening to speech, the license is ainmed at expressive conduct
and the licensing systemthreatens freedom of expression because it

creates a system by which speech is reviewed w thout standards.?®

Wt hout standards, speakers denied a license will have no way to
prove t hat a deci si on agai nst their application was
unconstitutionally notivated. Such wuncertainty can conpel self-

censorship when speakers conform their speech to the licensor’s
preferences.?® Generally, a facial challenge to a licensing |aw
lies where the law gives a governnent official or agency

substantial power to discrimnate based on content or viewpoint of

19 1d. at 2145-46.
20 1d. at 2145.
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speech by suppressing di sfavored speech or speakers and the | aw has
a close nexus to expression.?

Al t hough cases wunder this precedent generally deal wth
situations in which a single governnent official is given the
di scretion under the statute to grant or deny a license affecting
expressive activity, | see no reason why the principle should not
be applied to this case.? Both parties agree that the nmessages on

prestige license plates are speech. Louisiana’ s ad hoc |egislative

2L 1d.

22 Freedman v. Maryland, 380 U S. 51, 56, 8 S . 734
(1965) ("In the area of freedom of expression it is well
established that one has standing to challenge a statute on the
ground that it delegates overly broad licensing discretion to an
adm nistrative office, whether or not his conduct could be
proscribed by a properly drawn statute, and whether or not he
applied for a license") (enphasis added); Thornhill v. Al abama, 310
US 88, 97, 84 L. Ed. 1093, 60 S. C. 736 (1940) (in the First
Amendnent context, "[o]ne who mght have had a l|icense for the
asking may . . . call into question the whole schene of I|icensing
when he is prosecuted for failure to procure it"). See also
Shuttlesworth v. Birm ngham 394 U S. 147, 151, 22 L. Ed. 2d 162,
89 S. C. 935 (1969) ("' The Constitution can hardly be thought to
deny to one subjected to the restraints of [a licensing |aw] the
right to attack its constitutionality, because he has not vyielded
to its demands'" (quoting Jones v. Opelika, 316 U S. 584, 602, 86
L. Ed. 1691, 62 S. C. 1231 (1942) (Stone, C. J., dissenting),
adopt ed per curiamon rehearing, 319 U S. 103, 104 (1943))); Lovel
v. Giffin, 303 US. 444, 452, 82 L. Ed. 949, 58 S. Ct. 666, 669
(1938) ("As the ordinance [providing for unbridled |icensing
discretion] is void on its face, it was not necessary for appellant
to seek a permt under it").
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process for granting or denying authorization for prestige |icense
plates is analogous to a licensing process to obtain access to
expressive activity. The process gives the Louisiana Legislature
simlar wunbridled discretion over nessages on prestige |icense
pl ates, which discretion is limted only by the size of the plate
itself. Cearly if the decision to authorize specialty plates were
being made by a governnment official or comm ssion under authority
del egated by the Ilegislature, the actions of the official or
comm ssion would be subject to judicial review Leavi ng that
authority directly in the hands of the Louisiana | egislature should
not change the anal ysis.?

The fact that there is no single statute establishing

Loui siana’s specialty license plate program does not affect our

2 |In Shuttlesworth v. Birm ngham 394 U.S. 147, 151 (1969),
parade permts were issued by the Conm ssion, the city’'s

| egislative branch. 1In that case the ordi nance conferred upon the
Cty Comm ssion the power to prohibit any "parade," "procession,"
or "denonstration" on the city's streets or public ways. I n

deci ding whether or not to withhold a permt, the nenbers of the
Comm ssion were to be guided only by their own ideas of "public
wel fare, peace, safety, health, decency, good order, norals or
conveni ence." The Suprene Court decided that this ordinance as it
was witten, fell squarely within the anbit of many decisions of
the Court holding that a law subjecting the exercise of First
Amendnent freedons to the prior restraint of a license, wthout
narrow, objective, and definite standards to guide the |icensing
authority, is unconstitutional.
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analysis.? In N enotko v. Mryland, no ordinance or statute was

in place regulating or prohibiting the use of the park.? Rather,
a practice had devel oped vesting authority to grant permts for the
use of the park in the Park Comm ssioner and the City Council. The
court stated, “[n]o standards appear anywhere; no narrowy drawn
limtations; no circunscribing of this absolute power; no
substantial interest of the community to be served. It is clear
that all that has been said about the invalidity of such limtless
di scretion nust be equally applicable here.”? Accordingly, the
lack of a statute establishing the specialty |icense plate program
shoul d not prevent the plaintiffs frombringing a facial challenge
to the State’s system for authorizing specialty |license plates.

The Choose Life statute is just one application of a policy

adopted by the Louisiana |egislature to authorize specialty plates

24 La.R S. 47:463.A.(3) is not such a statute. It merely
states that specialty license plates authorized by the legislature
“shall contain the uniform al pha-nuneric series acconpanied by a
synbol or enblem representing the organization requesting such a

pl ate.” The statute also contains the requirenent that plates
i ssued after August 15, 1999 shall include a handling charge of
$3.50 and that no plate shall be established after January 1, 2002
until the departnent has received a mninmum of one thousand

applications for the plate.
2 340 U. S. 268, 272 (1951).
26 |d.
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on an ad hoc basis. It is clear that attacks against an unwitten
policy or practice regarding the issuance of |icenses for speech
are subject to the sane constitutional analysis as an attack on a
statute or ordinance and should fall wthin the sane standing
analysis set forth in Lakewood. In summary, at its core | view
this case as indistinguishable fromthe decision in Lakewood on the
i ssue of standing. Further, | see no principled reason why
plaintiffs raising free speech clains in this case do not have
standing to attack the Choose Life statute as a discrete
application of Louisiana’s policy regarding authorization of
specialty license plates. This is the single statute under this
program that offends them and | see no reason to require themto
chall enge the entire specialty |icense plate program
L1,

Plaintiff Keeler also has standing using the traditiona

analysis outlined by the mmjority opinion. Plaintiff Keeler’s
injury is personal, not a generalized grievance, based on the
allegation that she would purchase a prestige license plate

expressing her pro-choice views but is unable to do so. Based on
these allegations, the harmis fairly traceable to, and the direct

result of, the State’s conduct. Also, the alleged harmis likely
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to be redressed by the requested relief. The relief requested is
that the court enjoin the inplenentation of the Choose Life statute
and declare it unconstitutional. Wile this relief wll not allow
plaintiffs to speak in the specialty license plate forum it wll
have the effect of preventing the State from manipulating the
content of public debate by presenting only the view favored by the
st at e.

A plaintiff has standing to seek relief in a case such as this
when she is aggrieved by a statute, |I|ike the Choose Life
| egislation, that is underinclusive. A person or group excluded
from benefits conveyed via an underinclusive statute has standi ng
to challenge the statute on constitutional grounds. This is so
even if the effect of striking down the statute is to deny the
benefit to the intended group and not extend it to the plaintiffs.

For exanmple, in Or v. Or, a man who had been ordered to pay

alinony to his wife under state |laws providing that husbands, but
not wves, may be required to pay alinony upon divorce, had
standing to challenge the constitutionality, on equal protection
grounds, of such alinony | aws, notw thstanding that the man nade no

claim of being entitled to an award of alinony from his divorced
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w fe but challenged only the unequal status of husbands and w ves
as to the burden of alinobny.?
The Suprene Court applied this concept to a free speech claim

in Arkansas Witers' Project, Inc. v. Ragland.?® In Ragland, the

state of Arkansas inposed its personal property tax on receipts
from sales of general interest nagazines, but exenpted receipts
derived from the sale of newspapers and religious, professional,
trade and sports journals. The publisher of the Arkansas Tines, a
general interest nmgazine, contested the assessnent of taxes
against it on the basis that subjecting the Arkansas Tines to the
sales tax, while sales of newspapers and other mnagazines were
exenpt, violated the First and Fourteenth Anendnents. The Arkansas
Times is a nmgazine that includes articles on a variety of
subjects, including religion and sports, but which does not qualify
for one of the topic based exenptions.

Taking a position simlar to that expressed by the mjority
opi nion, the Comm ssioner of Revenue of Arkansas argued to the
Suprene Court that the Arkansas Tines did not have standing to

chal | enge the Arkansas sales tax. The Conm ssioner contended that

2799 S.Ct. 1102 (1979).
22481 U.S. 221, 107 S.Ct. 1722 (1987).
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since the appellant conceded that the Arkansas Tinmes is not a
newspaper or religious or sports journal, it had not asserted an
injury that could be redressed by a favorable decision of the
court. The Conm ssioner’s argunent built on the conclusion of the
Arkansas Suprene Court that “[I]t would avail [appellant] nothing
if it wins its argunent . . . It is immterial that an exenption in
favor of sone other taxpayer may be invalid, as discrimnatory. |If
so, it is the exenption that would fail, not the tax against the
[ Arkansas] Tines. . . . 698 S.W2d, at 803.72° The Suprene Court
rejected this argunent, stating that such a position “would
effectively insulate underinclusive statutes from constitutional

chal l enge, a proposition we soundly rejected in Or v. Or, 440

UusS 268, 272, 99 S . C. 1102, 2208 (1979).” The fact that a
decision in favor of the plaintiff would not result in the sales
tax exenption being extended to all publications and would do
nothing nore than renove the benefit of the exenption from other
speakers did not prevent a finding that the appellants had
standing. The Court viewed the discrimnatory exenption granted to

others as a burden on the plaintiffs. The plaintiff’s

2 1d. at 1726.
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“constitutional attack holds the only prom se of escape from the
burden that derives fromthe chall enged statut[e].”3

The plaintiffs in today’'s case presents a simlar, and even
stronger, case for standing. The Choose Life statute, |ike the
sales tax exenption in Ragland, grants a privilege related to
speech to a sel ect group. In our case, the privilege was granted
based on the state’'s support of the viewpoint expressed in the
Choose Life license plate. (There does not appear to be viewpoint
discrimnation in Ragland.) Keeler’s standing to bring her clains
does not depend on whether the |lawsuit seeks to obtain the benefit
for herself. It is sufficient, based on Ragland, that Keel er seeks
to renove the discrimnatory benefit favoring others in a speech
cont ext . In other words, the State’s nmanipulation of the playing
field for speech by the authorization of the Choose Life license
plate, like the tax exenption in Ragland, is a burden on the free
speech rights of Keeler. Renoval of that discrimnatory program
Wll redress Keeler’'s alleged injury. Just as it was immterial in
Ragland that the effect of declaring the challenged tax exenption
invalid mght increase the taxes applicable to sone publications

(possibly creating a burden on speech rights), it is immterial

30 Ragland at 227, quoting Or v. Or at 273.
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that a declaratory judgnent in Keeler’s favor mght also have the
effect of renoving the benefit granted to those who wi sh to display
the Choose Life plate.

Further, the outcone of this litigation need not result in the
aut hori zation of a Choose Choice license plate. As was the case in
Ragland and Or, plaintiff Keeler may prevail in her quest to
declare the Choose Life license plate statute unconstitutional and
not achieve authorization from the Louisiana l|egislature for a
Choose Choice license plate.3 It is sufficient that the plaintiff
seek, as does Plaintiff Keeler, to sinply renove the discrimnatory
benefit granted to others and thereby create a |level playing field
for all affected by the statute. Keeler has alleged a sufficiently
personal stake in the outcome of this litigation and this
constitutional attack holds the only prom se of escape from the

burden on her free speech rights that derives from the chall enged

stat ute. 32
| V.
In sunmary, | would find that plaintiff Keeler has standing to
assert her First Anendnent clains. Under relaxed standing

38 Or at 273, Ragland at 1726-27.

32

d.
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principles recognized in First Amendnent cases, she has standing to
bring a facial challenge to the Choose Life statute. This statute
is an application of Louisiana’ s system of permtting the state
| egislature to authorize specialty license plates w thout standards
or constraints, which in this instance pronotes state sponsored
Vi ewpoi nt di scrim nation. In addition, applying traditional
standi ng anal ysis, Il  would hold that Plaintiff Keeler has
established a personal injury fairly traceable to the defendant’s
all egedly unlawful conduct that is likely to be redressed by the
requested relief.

In this case, the state sponsored the viewpoint of a select
group. This burdened those holding a contrary view who were unabl e
to express their views in the state sponsored forum As in
Ragl and, plaintiff’s “constitutional attacks holds the only prom se
of escape from the burden that derives from the challenged
statute.” Stated differently, the majority’s wunduly narrow
application of standing principles to this First Anmendnent case
precludes any plaintiff fromattacking the constitutionality of the
Choose Life statute.

Because the nmajority dism ssed this case for |ack of standing,

the court does not reach the nerits of the prelimnary injunction.
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For reasons stated above, | would find that plaintiff Keeler has
standing and, on the nerits, | would affirm the district court’s
prelimnary injunction, essentially for the reasons stated by the
district court and remand for entry of a permanent injunction

agai nst the inplenentation of LA R S. 47:463. 61
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