UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-31109

IN THE MATTER OF: M CKEY O CONNOR,

Debt or .
HARRY C. STUMPF,
Appel | ee,
vVer sus
FRANK W M CEE,
Appel | ant,
vVer sus
JOHN F. STUWPF, JR ; LINCCLN T. CASE,
Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

July 16, 2001
Bef ore GARWOOD, HALL,! and BARKSDALE, Circuit Judges.

RHESA HAVKI NS BARKSDALE, Circuit Judge:

For this Chapter 11 bankruptcy case, the executory partnership
agreenent at issue having been neither expressly assuned nor
rejected, of primary concern is whether the Trustee is substituted

for the Debtor as a partner and can naintain an action agai nst the

Circuit Judge of the Ninth Circuit, sitting by designation.



other partners for violations of transfer restrictions in the
agreenent and for distributions concerning those transfers,
i ncl udi ng whet her the agreenent was assunabl e under t he Bankruptcy
Code and Louisiana |aw. The bankruptcy court held the agreenent
passed t hrough bankruptcy to the Reorgani zed Debtor, a |liquidating
trust managed by the Trustee. The district court reversed, in
part, holding the agreenent was not assumabl e and passed through
bankruptcy unaffected, resulting in the Trustee’ s having no right
to assert clains regarding the interest-transfers. The Trustee,
Frank W MGCee, appeals the district court’s judgnment in favor of
those claimng to be the Debtor’s partners. AFFI RVED and REMANDED.
l.

The facts are undi sputed. In 1982, M ckey O Connor (the
Debtor), Ronald Case, Auby Smth, and Appellee John Stunpf forned
a Loui siana general partnership, Wstbank Inns. The partnership
agreenent restricts a partner’s ability to transfer or assign his
i nterest: (1) he cannot substitute another person as a partner
W thout the witten consent of a majority of the partners; (2) a
majority nmust give witten consent before a partner can assign
nmortgage, or sell his interest in the partnership or its assets;
(3) his sale, exchange, transfer, or assignnent of his right to
share in the partnership’s profits or |l osses shall be valid only if

his interest is first offered to the partnership, and then to the



other partners; and (4) any transaction in violation of these
restrictions will be null and void.

Shortly after its formation, Wstbank Inns entered into a
joint venture with LaQuinta Mdtor Inns, with Wstbank | nns owni ng
a 40 percent interest. The joint venture owns and operates a
LaQuinta Inn in Gretna, Louisiana.

In May 1987, approximately five years after formation of
West bank I nns, O Connor petitioned for relief under Chapter 11 of
t he Bankruptcy Code. O Connor renmi ned debtor-in-possession for
al nost four years; McCGee was appoi nted Chapter 11 Trustee in 1991.
Approxi mately two years later, the Trustee net with Appell ee John
Stunpf and his brother, Appellee Harry Stunpf, inform ng themthat
he was the Trustee of O Connor’s bankruptcy estate and requesting
t hat correspondence regardi ng Westbank Inns be sent to him? At
that nmeeting, the Trustee received a check for $155,000, which
represented the 1991 distributions being held by John Stunpf for
the benefit of O Connor’s bankruptcy estate for its share of
partnership distributions. Also at that neeting, the Stunpfs
of fered to purchase the Debtor’s partnership interest. The Trustee

responded that he could not sell w thout court approval, and needed

2As discussed infra, during the pendency of O Connor’s
bankruptcy, it is clained changes occurred concerning sone of the
partners, with the Debtor and Appel | ee John Stunpf supposedly being
j oi ned by Appel |l ee Lincoln Case and Appel |l ee Harry Stunpf pursuant
to interest-transfers by John Stunpf and original partners Ronald
Case and Auby Smth.



to determne the interest’s val ue. In md-1993, John Stunpf
of fered $128, 000 for the Debtor’s interest.

In early 1994, the Trustee filed a Fourth Amended Di scl osure
Statenent and a Second Anended Pl an of Reorgani zation; no specific
reference to the Debtor’s partnership interest is included in
ei t her. The Disclosure Statenent, in describing the Debtor’s
assets and liabilities, refers to a 1991 accountant’s report. In
that report, the Debtor’s interest is valued at $150, 000. The
Di sclosure Statenent provides: “The Plan provides for the
rejection of executory contracts not previously assuned or

rejected, if any”. (Enphasi s added.) The section of the
Di sclosure Statenment dealing with executory contracts does not
specifically refer to any:
All executory contracts, with or for the
benefit of enployees, agents or brokers, not
her et of ore assuned or term nated by agreenent,
or assured within the tinme franme set forth in
this plan are heretofore rejected. Debt or
reserves the right to accept or reject
executory contracts between the Effective Date
and 60 days after the Effective Date.
(Enphasi s added.) The “Effective Date” is defined as the date on
which the order confirmng the Plan becones final and non-
appeal abl e.
The Pl an establishes a liquidating trust, to which all of the
Debtor’s assets will be transferred, with McGee as Trustee and the
creditors as beneficiaries. Regar di ng executory contracts, the

Plan contains |anguage essentially identical to that in the
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Di scl osure Statenent. No nmotion to assune or reject the
partnership agreenent was fil ed. The Plan was confirmed in My
1994.

As nmentioned in footnote 2 supra, between 1988 and January
1994, during the pendency of the bankruptcy proceedi ngs, O Connor’s
partners engaged in various interest-transfers. Appel | ees John
Stunpf and Lincoln Case each acquired one-half of Ronald Case’s;
John Stunpf acquired Smth's; and John Stunpf transferred a portion
of his to his brother, Appellee Harry Stunpf. In April 1989, prior
to transferring his interest, Ronald Case filed a petition for
relief under Chapter 7 of the Bankruptcy Code. And, in March 1990,
Smth s interest was seized by one of his creditors, fromwhomJohn
Stunpf acquired it. Therefore, as of January 1994, those cl ai m ng
partnership in Westbank I nns were O Connor, and Appel | ees John and
Harry Stunpf and Lincoln Case.

Foll ow ng plan-confirmation, the Trustee filed an adversary
conplaint in bankruptcy court against John and Harry Stunpf and
Li ncol n Case. O particular inportance to this interlocutory
appeal, as discussed infra, Wstbank I nns was not sued. Nor did
the Trustee seek to recover the economic value of the Debtor’s
i nterest. I nstead, the conplaint concerned only the interest-
transfers. The Trustee sought: (1) a declaration that they were
void for violating the partnership agreenent restrictions; (2) a

declaration of the Chapter 11 estate’s proportionate ownership of



the termnated interests of Ronald Case and Smith; and (3) an
accounting for partnership distributions Appellees received
attributable to the interest-transfers.

Follow ng a trial, the bankruptcy court held: Ronald Case’s
partnership ceased upon his Chapter 7 filing in April 1989; Smth’s
partnership ceased in March 1990, when his interest was sei zed by
a creditor and the seizure was not revoked within 30 days; all of
the interest-transfers were void because, contrary to the
agreenent, the interests were not first offered to the partnership
and then the other partners; the value of the interests fornerly
held by Ronald Case and Smth, as of the tine their partnerships
ceased, nust be paid to them after determning the value in an
evidentiary hearing; the Trustee did not specifically assune or
reject the agreenent; it passed through bankruptcy; O Connor’s
interest is the property of the Reorgani zed Debtor’s estate and it
remains a partner; and the Trustee is therefore entitled to
distributions and is probably entitled to purchase the forner
partners’ interests. The parties were directed to schedule the
evidentiary hearing to determne the value of the interests of
Ronal d Case and Smth at the tine their partnerships ceased.

The district court affirmed in part, and reversed in part. |t
held the agreenent was not assumable under 11 U S.C. 8§ 365(c)(1)
because, under the applicable non-bankruptcy (Louisiana) |aw, the

non-debtor partners had not consented to performance by the



Trustee. It agreed with the bankruptcy court that the agreenent
passed t hrough bankruptcy. But, it held: the bankruptcy court was
incorrect in holding the pass-through resulted in the agreenent
becom ng part of the Debtor’s estate; instead, the agreenent was
unaffected by the bankruptcy proceedings and remains binding on
O Connor; and O Connor, not the Trustee, can claima right under
the agreenent to distributions and to determne the validity of
i nterest-transfers.
1.

The Trustee contends: the district court |acked jurisdiction
because | eave to appeal was deni ed previously or because Appel |l ees’
notices of appeal were not tinely; Appellees have no standing
because they failed to challenge the bankruptcy court’s finding
that the transfers were void; the district court erred in holding
that the partnership agreenent passed through bankruptcy to the
Debtor rather than to the Reorgani zed Debtor (liquidating trust);
alternatively, the agreenent was assuned; and Appellees did not
rai se the theory adopted by the district court.

“We review the decision of the district court by applying the
sane standards of reviewto the bankruptcy court’s findings of fact
and concl usions of |aw as applied by the district court.” Kennard
v. MBank Waco, N. A (Matter of Kennard), 970 F.2d 1455, 1457 (5th
Cir. 1992). Those findings of fact are reviewed for clear error;

t he conclusions of |aw de novo. FED. R BankrR. P. 8013: Phoeni x



Expl oration, Inc. v. Yaquinto (Matter of Miurexco Petroleum Inc.),
15 F.3d 60, 62 (5th Cr. 1994).
A

The Trustee contends the district court |acked jurisdiction
because |eave to appeal had been denied previously or because
Appel l ees’ notices of, and notions for |eave to, appeal were not
tinmely filed. Al though raised in district court, it did not
address this issue.

District courts may hear appeals frominterlocutory orders,
such as the bankruptcy court’s partial judgnent, “wth | eave of the
court”, pursuant to 28 U S C 8§ 158(a) (district courts’
jurisdictionto hear appeals frombankruptcy court final judgnents,
orders, and decrees, as well as from interlocutory orders and
decrees). To appeal a bankruptcy court’s interlocutory order, a
party nmust file a notice of appeal, acconpanied by a notion for
| eave to appeal. FeD. R Bankr. P. 8001(Db).

If a required notion for |leave to appeal is
not filed, but a notice of appeal is tinely

filed, the district court ... may grant |eave
to appeal or direct that a notion for leave to
appeal be filed.... Unless an order directing

that a notion for leave to appeal be filed
provi des ot herwi se, the notion shall be filed
within 10 days of entry of the order.
FED. R BankrR. P. 8003(c) (enphasis added).
The Bankruptcy Rules do not expressly provide the tinme for

appealing an interlocutory order. Rule 8001(b) states an

interlocutory appeal “shall be taken by filing a notice of appeal,
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as prescribed in subdivision (a) of this rule”. Feb. R Bar P
8001(b). Subdivision (a), governing the manner for appealing as of
right, provides an appeal “shall be taken by filing a notice of
appeal ... within the tine allowed by Rule 8002”. FED. R BANKR P.
8001(a). In turn, Rule 8002 provides:
The notice of appeal shall be filed with

the clerk within 10 days of the date of the

entry of the judgnent, order, or decree

appeal ed from If a tinely notice of appea

is filed by a party, any other party may file

a notice of appeal within 10 days of the date

on which the first notice of appeal was fil ed,

or within the tinme otherwi se prescribed by

this rule, whichever period | ast expires.
FED. R Bankr. P. 8002(a) (enphasis added).

Except in circunstances not at issue here, the bankruptcy
court may extend the tine for filing the notice, if the request is
“made by witten notion filed before the tine for filing a notice
of appeal has expired”. FED. R Bankr. P. 8002(c)(2). And, a
“nmotion filed not later than 20 days after the expiration of the
time for filing a notice of appeal nmay be granted upon a show ng of
excusabl e neglect”. I1d. Such an extension “may not exceed 20 days
from the expiration of the tine for filing a notice of appeal
ot herwi se prescribed by this rule or 10 days fromthe date of entry
of the order granting the notion, whichever is later”. Id.

In short, Rule 8001(b) provides an interlocutory appeal is to

be taken in the manner prescribed in Rule 8001(a); in turn, subpart

(a) requires the notice to be filed within the tine allowed by Rule



8002. Therefore, Rule 8002's tinme limts apply to interlocutory
appeal s. This is conpelled by the statute. See 28 U S. C 8§
158(c)(2) (appeal authorized by § 158(a) (including interlocutory
appeal s) “shall be taken in ... the tinme provided by Rule 8002 of
the Bankruptcy Rules”); see also Mchel v. Fisher, 185 B.R 259,
261 (N.D. I1l. 1995) (applying Rule 8002(a)’ s ten-day deadline for
notice of interlocutory appeal); Am Freight Sys., Inc. v. W A
Wl ker & Assocs., Inc. (In re Am Freight Sys., Inc.), 153 B.R
316, 319 (D. Kan. 1993) (sane).

The bankruptcy court’s partial judgnent was entered 7 My
1998. John Stunpf filed a tinely notice of appeal within ten days,
on 15 May. FeED. R Bankr P. 8002(a).

On that sane day (wthin the ten-day period), the bankruptcy
court granted Harry Stunpf’s notion for an extension of 20 days to
file his notice. FeED. R Baxkr P. 8002(c)(2). Harry Stunpf filed
it, acconpanied by a notion for | eave to appeal, on 28 May (within
t he extended period).

Also on 15 May, within the tinme all owed under Rul e 8002(c)(2),
Li ncol n Case noved for an extension of tinme to file his notice.
The bankruptcy court granted the notion on 20 May. As di scussed,
and pursuant to Rule 8002(c)(2), that court was authorized to
extend the time for filing the notice for a period not to “exceed
20 days fromthe expiration of the tinme ... otherw se prescribed by

this rule”. The “time ... otherw se prescribed” for filing the
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notice fromthe partial judgnent entered on 7 May was Monday, 18
May (because the tenth day was a Sunday). See FED. R BANKR. P.
9006(a). Accordingly, the bankruptcy court was authorized to grant
an extension for 20 days fromthat date, or until 7 June. Because
7 June was a Sunday, Lincoln Case’s 8 June notice was tinely fil ed.
See FED. R BankrR. P. 9006( a).

Therefore, Appellees’ notices of appeal were tinely. But ,
only Harry Stunpf tinely filed the requisite notion for |leave to
appeal. Nevertheless, the district court had authority to treat
John Stunpf’s and Lincoln Case’s tinely notices as such notions.
See FED. R Bankr. P. 8003(c).

I n bankruptcy court in July 1998, Case noved, inter alia, to
anend the partial judgnent. Because the notion was filed nore than
ten days after entry of that judgnent, the notion did not affect
the previously filed notices. See FED. R BankrR. P. 8002(b) (certain
specified notions, if filed wthin ten days of entry of the
judgnent, order, or decree, toll the tinme for filing a notice of
appeal until “entry of the order disposing of the |last such notion
out standi ng”).

That October, the district court dism ssed all of the appeals
W t hout prejudice, stating that, because Case’s notion was pendi ng
in bankruptcy court, it was premature to grant |eave to appeal

The district court noted that, if the pending notion was denied,
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“the parties will be entitled to file notions for |eave to appeal
froman interlocutory judgnent”.

On 16 April 1999, the bankruptcy court entered an order
denying Case’s notion. He filed his notice and noti on on 26 Apri
1999, within ten days of entry of that order. John Stunpf filed
his notice and notion on 30 April, within ten days of the date on
whi ch Case’s notice was filed. See FED. R Bankr. P. 8002(a). But,
Harry Stunpf’s notice and notion were not filed until 11 May, nore
than ten days after entry of the order, and nore than ten days
after Case filed his notice. Neverthel ess, the district court
granted all three notions for |eave to appeal.

The Bankruptcy Rules do not provide guidance as to the tine
for appealing under such circunstances. Appel | ees are not
appealing the bankruptcy court’s April 1999 denial of Case’'s
not i on. They are, instead, appealing the My 1998 parti al
judgnent, which they initially tinely appealed. But, the district
court dismssed their appeals w thout prejudice, stating they would
be entitled to seek | eave to appeal if the bankruptcy court denied
Case’s then pending notion. The Rules do not answer the question
whet her the notices of appeal filed after the order denying Case’s
nmotion nust be filed within ten days when, as here, Appellees are
not appealing that order. If the ten-day rule applies, John

Stunpf’s and Case’s appeals were tinely; Harry Stunpf’s was not.
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“I'n order to obtain pronpt appellate review, often inportant
to the adm nistration of a case under the [Bankruptcy Code]”, the
time to appeal bankruptcy orders is shorter than that provided for
other civil appeals. See FED. R BANKR. P. 8002, advisory conmttee
not e. But, because the Rules do not specifically address
ci rcunst ances such as these, and because the i ssues rai sed by Harry
Stunpf’s appeal are identical to thoseraisedinthe tinely appeals
by John Stunpf and Case, we hold the district court had
jurisdiction to grant Harry Stunpf’s notion for | eave to appeal.

This conclusion is consistent with the interpretive policy
expressed i n Bankruptcy Rul e 1001: “These rul es shall be construed
to secure the just, speedy, and i nexpensive determ nati on of every
case and proceeding”. FeD. R Bankr. P. 1001. Harry Stunpf’s notice
of, and notion for |eave to, appeal were filed within 30 days of
t he bankruptcy court’s order denying Case’s notion, and thus were
withinthe time the district court m ght have granted an extension
for filing a notice of appeal on grounds of excusabl e neglect, had
an extension been requested. See FED. R Bakr P. 8002(c)(2).
Qobviously, the interests in efficiency and judicial econony
underlying Rul e 1001 woul d not be served by holding Harry Stunpf’s
appeal untinely, thereby giving himthe opportunity to raise on
appeal , after final judgnent, the very issues tinely raised in the
appeal s by John Stunpf and Case. See In re Ranbo, 209 B.R 527,

529 (10th Cr. B.A P.) (fact that appellant “tried unsuccessfully
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to obtain an interlocutory appeal does not bar himfrom appealing
the sane order after entry of a final decision” (enphasis added)),
aff'd, 132 F.3d 43 (10th Cr. 1997).

Contrary to the Trustee’s assertion, nothing in the Bankruptcy
Rul es prohibits the district court from denying |eave to appeal
W t hout prejudice and concomtantly authorizing the parties to nove
for leave to appeal after the bankruptcy court has ruled on the
pendi ng notion that pronpted the dism ssals. The decision to grant
or deny | eave to appeal a bankruptcy court’s interlocutory order is
commtted to the district court’s discretion. See In re Am
Freight Sys., Inc., 153 B.R at 318.

B

The Trustee nmaintains Appellees (except as to John Stunpf’s
original interest) lack standing to contend the Trustee is not a
partner because they did not challenge the bankruptcy court’s
ruling that the interest-transfers to them in violation of the
partnership agreenent restrictions, were void. Intheir appeals to
the district court, each Appellee contended that, because the
Trustee never acquired the status and rights of a partner, he had
no right to assert any cl ai ns agai nst themregardi ng distributions
and interest-transfers.

Therefore, although Appellees did not specifically challenge
the bankruptcy court’s interpretation of the agreenent and its

ruling that the transfers were void, they contended that the
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bankruptcy court had no basis for so ruling, because the Trustee,
as a non-partner, |acked standing to assert any clains against
them The district court agreed with Appell ees’ assertions in that
respect. As prevailing parties in district court, Appellees have
standing to defend the district court’s judgnent.
C.
Subject to various conditions, “the trustee, subject to the

court’s approval, may assunme or reject any executory contract

of the debtor”. 11 U S C 8§ 365(a) (enphasis added).
Not wi t hst andi ng “whether ... [the] contract prohibits or restricts
assignnment of rights or delegation of duties”, it may not be

assuned if, inter alia, “applicable | aw excuses a party, other than
t he debtor, to such contract ... fromaccepting performance fromor
rendering performance to an entity other than the debtor ... and

such party does not consent” to the assunption. 11 U S. C 8§
365(c)(1)(A), (B) (enphasis added).

In a Chapter 11 case, the trustee nmay assune or reject an
executory contract at any tine before plan-confirmation, 11 U S. C
8§ 365(d)(2), or, subject to 8 365, the plan may provide for the
assunption or rejection of any executory contract not previously
rejected. 11 U.S.C 8§ 1123(b)(2). The requisite bankruptcy court
approval for assunption or rejection nust appear either in an order

or as part of the plan-confirmation. 11 U S. C. 8 365(a).

15



1

The bankruptcy court hel d t he agreenent an executory contract.
The district court also treated it as one, noting that the parties
did not dispute that characterization. Likew se, because the
parties do not dispute that here, we will assune the partnership
agreenent was executory at the tinme of O Connor’s bankruptcy
filing.3

2.

Bef ore addressing whether, under 11 U S. C. 8 365(c)(1l), the
agreenent was assunmabl e, we consider the Trustee’'s alternative, res
judicata contention that, irrespective of 8§ 365(c)(1l), the
agreenent was assuned i n the confirnmed Pl an and Appel | ees consent ed
to the assunption by failing to object to the Plan. Appel | ees
counter that the Plan’s boilerplate | anguage did not provide for
such assunption and, in any event, they and the partnership did not
recei ve notice of the proposed assunption adequate to satisfy due
process.

John Stunpf was a creditor, was |listed on the mailing matrix,
and received notices regarding O Connor’s bankruptcy, but he had

settled his claimagainst the estate prior to plan-confirmation.

S her courts have likew se treated partnership agreenents as
executory contracts when the issue was not disputed. See, e.g.
Summt Inv. & Dev. Corp. v. Leroux, 69 F.3d 608, 610 n.3 (1st Cr
1995); see also Breeden v. Catron (In re Catron), 158 B.R 624, 626
(Bankr. E.D. Va. 1992) (holding partnership agreenent is executory
contract), aff’d, 158 B.R 629 (E.D. Va. 1993), aff’d, 25 F.3d 1038
(4th Cr. 1994).
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Nei t her West bank | nns nor the other partners’ nanmes appeared on the
matri x, and they did not receive notices regardi ng the bankruptcy.
The bankruptcy court held Appellees’ pre-plan-confirmation actual
know edge of the bankruptcy satisfied due process.

Al t hough a plan may provi de for the assunption of an executory
contract, that authorization is “subject to section 365". 11
US C 8§ 1123(b)(2). As discussed infra, under 8§ 365(c)(1), the
agreenent i s not assumabl e.

In any event, notwi thstanding 8 365(c)(1), the bankruptcy
court, interpreting the Plan, held it neither assunmed nor rejected
the agreenent. That interpretationis entitled to deference. See
Matter of Weber, 25 F.3d 413, 416 (7th Cr. 1994) (“In reviewing a
bankruptcy court’s interpretation of a confirnmed plan, ... the
reviewing court should extend to that interpretation the sane
deference that is otherwise paidto a court’s interpretation of its
own order.”); Terex Corp. v. Metro. Life Ins. Co. (In re Terex
Corp.), 984 F.2d 170, 172 (6th Cr. 1993) (court revi ews bankruptcy
court’s interpretation of plan with “full deference”).

Neither the Disclosure Statenent nor the Plan made any
specific reference to the agreenent. The forner states that “[t] he
Plan provides for the rejection of executory contracts not
previously assunmed or rejected, if any”; and reserves the right to
accept or reject executory contracts for 60 days after the order

confirm ng the Plan becones final. Consistent wth | anguage in the
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Di scl osure Statenent, the Plan provides that executory contracts
“Wwth or for the benefit of enployees, agents or brokers ... are
hereby rejected”, and that “[a]ll ... executory contracts, other
than contracts with or for the benefit of enployees, agent[s] or
brokers, not rejected prior to tine [sic] set forth herein wll be
assuned”. (Enphasis added.)

By using the phrase “wll be” to refer to assunption of
executory contracts, as contrasted with the phrase “are hereby
rejected” to refer to rejected executory contracts, the Plan
i nplies that sonething nore than plan-confirmation is necessary for
assunption. Moreover, interpreting the Plan’s boil erpl ate | anguage
as providing for assunption of the agreenent woul d be inconsi stent
with 8 365(a), which requires court approval.

The bankruptcy court’s interpretation is consistent wth the
concl usions by other courts that an executory contract nay not be
assuned either by inplication or through the use of boilerplate
pl an | anguage. See In re Swallen’s, Inc., 210 B.R 120, 122
(Bankr. S.D. Ohio 1997) (because assunption of executory contract
requi res court approval, executory contract “can only be expressly
assuned”); In re Cole, 189 B.R 40, 46-47 (Bankr. S.D.N. Y. 1995)
(boilerplate plan |anguage purporting to assune all executory
contracts not expressly rejected prior to confirmation ineffective
to assune | eases because it would allow circunvention of 8§ 365’s

requi renent of judicial approval); Inre Parkwood Realty Corp., 157
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B.R 687, 689, 690-91 (Bankr. WD. Wash. 1993) (catch-all plan
boil erplate |anguage stating all other executory contracts not
previously rejected shall be deened rejected was insufficient to
reject contract).
3.
The bankruptcy court did not consider whether the agreenent
was assumable. The district court held it was not.
As stated, 11 U S.C 8§ 365(c)(1) provides:
The trustee nmay not assunme or assign any
executory contract ... of the debtor, whether
or not such contract ... prohi bits or
restricts assignnment of rights or del egation
of duties, if ... applicable |law excuses a
party, other than the debtor, to such contract
from accepting performance from or
rendering performance to an entity other than
the debtor ... and ... such party does not
consent to such assunption.
11 U S.C 8§ 365(c)(1)(A, (B (enphasis added). Accordi ngly,
al t hough the agreenment restricts a partner’s ability to transfer
his interest, the focus for determ ning whether the agreenent is
not subject to assunption wunder § 365(c)(1l) 1is, instead,
“applicable | aw'.
Under Louisiana |aw, a partner cannot nmake a third person a
menber of the partnership without his partners’ consent. LA Q.
CooE art. 2812. Appel l ees did not consent to substituting the

Trustee for the Debtor. Accordingly, the district court correctly

hel d t he agreenent was not assumabl e under 8 365(c)(1). See Tonry
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V. Hebert (Matter of Tonry), 724 F.2d 467, 468-69 (5th Cr. 1984)
(where debtor-attorney’s clients had right, under Louisiana law, to
term nate executory contingent fee contracts at will and to decline
performance by trustee or trustee's attorney, contracts were not
assumabl e under § 365(c)(1)); Turner v. Avery, 947 F.2d 772, 774
(5th Cr. 1991) (sane).*

4.

The bankruptcy court held: the agreenent passed through
bankruptcy; the Debtor’s interest was property of the Reorgani zed
Debtor (liquidating trust established by the Plan and adm ni stered
by the Trustee for the benefit of the creditors); the estate
remai ned a partner in Westbank Inns; and the Trustee was entitled
to distributions on account of the estate’'s interest and was
probably entitled to purchase the interests of forner partners
Ronal d Case and Smith.

The district court agreed that the agreenent passed through

bankruptcy, but held that, rather than the pass-through resulting

“To the extent the Trustee maintains § 365(c)(1) should be
limted to personal service contracts or attorney contingent fee
contracts, we reject that contention. “[T]he express |anguage of
§ 365(c) ... belies any limtation to personal service contracts”.
Pensi on Benefit Guar. Corp. v. Braniff Airways, Inc. (Inre Braniff
Airways, Inc.), 700 F.2d 935, 943 (5th Cr. 1983). Braniff held
that, under 8 365(c), the district court had no authority to order
Brani ff’' s (debtor-in-possession) assunption of its defaulted | ease
and its subsequent assignnent of the lease to athird party w thout
the approval of the lessor, the Federal Aviation Adm nistration
(FAA), because applicable |aw excused the FAA from accepting
performance fromthe assignee. |d.
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in the agreenent’s becom ng part of the estate, the agreenent was
unaffected by the bankruptcy proceedi ngs and remai ned bi nding on
the Debtor, who alone was entitled both to claimrights to his
share of the distributions and to determne the validity of the
interest-transfers.® At first blush, it obviously seenms quite
contrary to the purpose of the Bankruptcy Code for the Debtor, not
his estate, to have the right to those distributions. That issue,
however, was not before the district court, and, as discussed
infra, is not before us, because the Trustee did not seek to
recover the economc value of the Debtor’s interest, including by
not suing the partnership.
a.

The Trustee contends that, even if he could not becone a
partner, Louisiana partnership |law permts a partner, wthout his
partners’ consent, to share his economc interest in the
partnership with a third person. Therefore, according to the
Trustee, the district court erred by holding: O Connor’s economc
interest in the partnership is not property of the estate; and only
O Connor can claim a right to the distributions. Appel | ees
acknow edged at oral argunent that, for the estate, the Trustee may

be entitled to recover the value of the Debtor’s interest. On the

Contrary to the Trustee’s contention, the pass-through theory
adopted by the district court was raised by Appellees in district
court.
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ot her hand, they contend: the Trustee did not seek such relief;
and, in any event, the partnership is the entity agai nst whom such
an action nust be brought.

The Trustee is correct that, under Louisianalaw “[a] partner
may share his interest in the partnership with a third person
W thout the consent of his partners”. LA, Qv. Cobe art. 2812
(enphasi s added). First Federal Savings & Loan Association of
Warner Robins v. Delta Towers, Ltd., 544 So. 2d 1331, 1342 (La.
App. 4th Cr.), wit denied, 548 So. 2d 1250 (La. 1989), states
that a partner’s “interest” in the partnership “usually neans a
partners’ share of the partnership, not the assets of the
part nership”. In this regard, a partner’s sharing his interest
wth a third person “cannot confer partner status upon the third
party. Unless he is a partner such third party has no right to
assert a cl ai magai nst the renmai ni ng partners, or the partnership”.
Sal sul Co. v. Kohlneyer & Co., 354 So. 2d 711, 714 (La. App. 4th
Cir.) (enphasis added), rev’'d on ot her grounds, 356 So. 2d 431 (La.
1978) .

In any event, the Trustee’s contention ignores his not having
sued to recover the econom c value of O Connor’s interest. Again,
he sought only: (1) a declaration that the interest-transfers to
Appellees were void because they violated the agreenent’s
restrictions; (2) a declaration of the Chapter 11 estate’'s

proportionate ownership of the term nated i nterests of Ronal d Case
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and Smth; and (3) an accounting of the distributions Appellees
received as a result of their acquisitions of those interests.

Moreover, the Trustee did not sue the partnershinp. “A
partnership is a juridical person, distinct fromits partners.”
LA. GQv. CooE art. 2801 (enphasis added). As such, it can be sued.
LA. Cooe Qv. P. art. 737 (“A partnership has the procedural capacity
to be sued in its partnership nane.”); see also Peck & Vantine v.
Hebert, 589 So. 2d 57, 59 (La. App. 1st GCr. 1991). Under
Loui siana law, the partnership would be an indi spensable party in
any action by the Trustee to recover the value of O Connor’s
i nterest. See LA Cooe Cv. P. art. 737 (“The partners of an
existing partnership may not be sued on a partnership obligation
unless the partnership is joined as a defendant.” (enphasis
added)); see al so Brackl ey & Voel kel Const., Inc. v. 3421 Causeway,
Ltd., 712 So. 2d 716, 719 (La. App. 5th Gir. 1998).

The “partnership ... is primarily liable for its debts”. LA
CQv. CooeE art. 2817. Thus, regarding a partnership obligation, a
partnership creditor nust first exhaust his rights against the
partnership before he can recover fromthe partners. See Brackley
& Voel kel , 712 So. 2d at 719; Koppers Co., Inc. v. Mackie Roofing
& Sheet Metal Wrks, 544 So. 2d 25, 26 (La. App. 4th Cr. 1989);
see also Travelers Ins. Co. v. St. Jude Hosp. of Kenner, La., Inc.,
37 F.3d 193, 195-96 (5th Gr. 1994) (prior action in which

liability inposed on |limted partnership not res judicata in
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subsequent action against general partner to collect judgnent
agai nst partnershi p, even though general partner was party in prior
action, because general partner not sued in prior action for its
secondary liability as general partner), cert. denied, 514 U S
1065 (1995).

Again, the Trustee did not seek the value of O Connor’s
interest, and did not sue the partnershinp. Theref ore, whet her
O Connor’s econom c interest is property of the bankruptcy estate
was not at issue, and the district court did not address it
I nstead, the district court held: the partnership agreenent (as
opposed to O Connor’s econom c interest in the partnership) was not
assumabl e and, therefore, was not part of the Debtor’s estate; and,
because it was not, the Trustee had no rights under that agreenent
to challenge the validity of the interest-transfers or to claima
right to distributions nmade pursuant to them Restated, the
district court addressed only the Trustee's clainmed right to
proceed as a partner under the partnership agreenent, and did not
address the Trustee’'s authority, under the Bankruptcy Code, to
proceed against the partnership to recover the value of the
Debtor’s interest in it. Accordingly, and contrary to the
Trustee’s assertion, the district court’s ruling does not create a

new cat egory of exenpt property or deprive the Chapter 11 estate of

val uabl e property rights.
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As discussed supra, the partnership agreenent 1is not
assumabl e. The Bankruptcy Code does not address what happens to an
unassumabl e executory contract after a plan is confirned in a
Chapter 11 case (or, for that matter, an assunmable executory
contract which is neither assuned nor rejected in a Chapter 11
case). Under the fornmer Bankruptcy Act, the Fourth Grcuit held an
“executory contract ... remains in force ... until it is rejected,
and unless rejected, it passes with other property of the debtor to
the reorgani zed corporation”. Consol. Gas Elec. Light & Power Co.
of Baltinore v. United Rys. & Elec. Co. of Baltinore, 85 F.2d 799,
805 (4th Cr. 1936) (enphasis added), cert. denied, 300 U S. 663
(1937).

There appears to be general agreenent that the “pass-through”
theory continues to apply in Chapter 11 cases governed by t he Code,
at | east where an assunabl e executory contract is neither assuned
nor rejected, and the Reorgani zed Debtor continues to operate the
debtor’s pre-bankruptcy business. See, e.g., Inre Day, 208 B. R
358, 368 (Bankr. E.D. Pa. 1997) (“It has long been the rule in
bankruptcy that an executory contract that is neither assuned nor
rejected continues in place between the parties, passing through
t he bankruptcy to the reorganized debtor.” (enphasis added));
Pol ysat, Inc. v. Union Tank Car Co. (Inre Polysat, Inc.), 152 B.R

886, 890 (Bankr. E.D. Pa. 1993) (“In a chapter 11 case, where a
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debtor has failed to expressly assune or reject a[n] ... executory
contract, that ... contract will be unaffected by the bankruptcy
filing”. (enphasis added)); see also 3 ColLIER ON BANKRUPTCY,
365.04[2][d] (15th ed. rev. 2001) (“If the debtor fails either to
assune or reject a contract by separate order or in its plan, it
appears that the contract would continue in existence.... [I]f the
debtor continues operating, arguably the contract passes through
t he bankruptcy and remains a liability of the reorgani zed entity.”
(enphasis added)); 7 CoLLIER ON BANKRUPTCY, 9§ 1123.02[2] (plan may
provi de for assunption of executory contract, or “the contract may
‘ride through’ the plan w thout being affected” (enphasis added)).
In a case arising under the Code, our court has noted: “1f an
executory contract is neither assuned nor rejected, it wll ‘ride
t hrough’ the proceedi ngs and be binding on the debtor even after a
di scharge is granted”. Century Indem Co. v. Nat’'l Gypsum Co.
Settlenment Trust (Matter of Nat’'| Gypsum Co.), 208 F.3d 498, 504
n.4 (5th Gr.) (enphasis added), cert. denied, = US | 121 S
Ct. 172 (2000).

The parties did not cite, nor did we find, any cases applying
t he pass-through theory when, under 8 365(c)(1), the executory
contract was not assumable. But, we see no reason why the theory
shoul d not apply. This is because there is no difference between

a contract that, under 8 365(c)(1), cannot be assuned, and one
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whi ch is neither assuned nor rejected. Each is sinply unaffected
by the bankruptcy proceedi ngs.

The Trustee contends that, under the pass-through theory, the
contract passes to the Reorgani zed Debtor, rather than to the pre-
bankruptcy Debtor (O Connor). But here, the Reorgani zed Debtor is
a liquidating trust and the executory contract is a partnership
agreenent; the contract could not pass through bankruptcy
unaffected if it passed to the Reorgani zed Debtor. It would be
affected: the Trustee woul d becone a partner w thout the consent
of the non-debtor partners, constituting a de facto assunption
prohibited by 8 365(c)(1). Cf. In re Cajun Elec. Power Coop.,
Inc., 230 B.R 715 (Bankr. MD. La. 1999). In that case, the
debtor, an electric power cooperative, had requirenents contracts
wthits nmenbers, by which it was to supply power to them |I|d. at
724. Those contracts were neither assuned nor rejected in a
proposed plan. Id. at 734. Because the plan was for |iquidation,
rat her than reorgani zation, the bankruptcy court concl uded t hat the
contracts coul d not pass through bankruptcy unaffected, because the
menbers would be without a source of electricity. ld. at 735.
Therefore, it held there was a de facto rejection. |d.

Accordingly, the district court correctly held that the

partnership agreenment did not pass through bankruptcy to the
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Reor gani zed Debtor. Instead, it passed through to the pre-
bankrupt cy Debtor, unaffected by the bankruptcy proceedi ngs.®
L1l

For the foregoing reasons, the judgnent of the district court
dism ssing the Trustee’s clains is AFFIRMED. This case i s REMANDED
to the district court wth instructions to remand it to the
bankruptcy court for such further proceedings, if any, as nmay be
appropriate, consistent with this opinion.

AFFI RVED and REMANDED

51t is not necessary to address Appellee Lincoln Case’'s
alternative grounds for affirmance (acquisitive prescription and
good faith possession).
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