UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 00-31107

JESSI E VERDI NE,
Plaintiff,
VERSUS
ENSCO OFFSHCORE CO. ,
Defendant-Third Party Plaintiff-Appellant,
VERSUS
CENTIN LLC, formerly known as Centin Corp.

Third Party Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana

June 22, 2001
Before EMLIO M GARZA, PARKER, GCrcuit Judges, and ELLI SON,
District Judge.”’
ROBERT M PARKER, Circuit Judge:

This case involves the application of the Louisiana Qlfield

Anti-lIndemity Act (the *“Act”) to an agreenent between Ensco
O fshore Conpany and Centin LLC for repairs on a dismantled fixed
platformrig. The district court denied Ensco’s notion for summary

j udgnent and granted summary judgnent in favor of Centin. The court

‘District Judge of the Southern District of Texas sitting by
desi gnati on.



concl uded that the Act invalidated the choice of |aw provision and
defense and indemmity clause in the parties’ contract.?
l.

In August of 1997, Ensco entered into a Day Wrk Drilling
Contract with Anerada Hess Corporation in which Ensco agreed to
provide the fixed platformrig Ensco 23 for use on approxi mately six
well's off the coast of Louisiana. Before Ensco could fulfill its
contract obligations to Anmerada, Ensco 23 required extensive
ref ur bi shnment wor k. Ensco hired Centin to perform the necessary
servi ces.

Centin signed a master service contract with Ensco in which
Centin agreed to provide goods and services on Ensco’'s |land and
of fshore drilling rigs. The master service contract provided the
general rights, duties and obligations of the parties. The contract
required that its terns be interpreted and enforced “in accordance
wth the provisions of the General Maritinme Law of the United
States.” The contract also required Centin to defend and i ndemify

Ensco for clains arising frominjuries related to the contract.?

The district court asserted diversity jurisdiction pursuant to
28 U.S.C § 1332. This Court has jurisdiction to review the
district court’s final judgnent under 28 U S. C. § 1291.

2The defense and indemity provision in the contract states:
Contractor agrees to protect, defend, rel ease,
i ndemmify and hold Conpany and its parent, subsidiary,
associated or affiliated conpanies and the directors,
of ficers, enpl oyees, servants and agents of any of them

free and harml ess from and agai nst any and all | osses,
costs, cl ai s, causes of action and liabilities
(including, without [imtation, the costs of suit and

reasonabl e attorney’s fees) arising in favor of any party
on account of injury to, or death of, or damage to or
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The agreenent did not require work on any specific platform owned
by Ensco. Ensco controlled each specific job through work or
pur chase orders.

Ensco instructed Centin to perform services on the Ensco 23
t hrough several specific purchase orders and field requisitions.
No reference was made in any purchase order or field requisitionto
the wells operated by Anerada. Centin perfornmed all of the work at
the Coral Marine fabrication yard in Anelia, Louisiana.

On March 30, 1999, plaintiff Jesse Verdine, a Centin enpl oyee,
filed suit against Ensco for damages he received while working on
the Ensco 23. Ensco filed a third-party conpl aint against Centin
seeki ng defense and indemity for Verdine’'s claim Centin denied
Ensco’s claim for defense and indemity based on the Louisiana
Olfield Ant-lIndemity Act. See LA. Rev. Stat. 8§ 9:2780. Bot h
parties filed notions for summary judgnent.

After reviewng the evidence, the district court granted
summary judgnent in favor of Centin. The court determ ned that the
Act applied to the parties’ agreenent and that the statute therefore
voided the contract’s choice of general maritine |aw Ensco
eventually settled with the plaintiff, and the district court

entered its final judgnment dism ssing the case on August 10, 2000.

loss of property of Contractor, its associated or
affiliated conpanies, contractors or subcontractors and
their directors, officers, enpl oyees, servants or agents,
invitees or guests or the survivors of any of them
resulting fromor related in any way to this Agreenent,
or activities or omssions in connection herewth,
regardl ess of whether the Conpany, or others, nay have
been solely or concurrently negligent, to any degree, or
ot herwi se at fault, and regardl ess of any unseawort hi ness
of any vessel, any defect in prem ses, goods, equipnent
or materials, and irrespective of whet her sane preexi sted
in this Agreenent.



Ensco tinely appeal ed.
1.

We review a district court’s order granting summary judgnent
under the sanme standard that guided the district court. See Roberts
v. Energy Dev. Corp., 104 F.3d 782, 784 (5th Cr. 1997). Ensco
argues on appeal that the Act does not apply to the parties’
agreenent and that the parties’ choice of maritinme |aw should
control. If maritinme |aw applies to the contract, the defense and
i ndemmity provision wll be enforceabl e agai nst Centin. See Dupont
v. Sandefer G| & Gas, Inc., 963 F.2d 60, 61 (5th Cr. 1992).

In federal diversity cases involving conflicts of law, the | aw
of the forumstate, here Louisiana, governs. See Roberts, 104 F. 3d
at 786 (citing Klaxon Co. v. Stentor Electric Mg. Co., 313 U S. 487
(1941)). Louisiana generally allows parties to select the | awthat
W Il determ ne the outcone of disputes arising froma contract. See
LA, Gv. CooE ANN. art. 3540; Matte v. Zapata O fshore Co., 784 F.2d
628, 631 (5th Gr. 1986). The Louisiana Gvil Code states:

All other issues of conventional obligations are
governed by the |aw expressly chosen or clearly relied

upon by the parties, except to the extent that |aw

contravenes the public policy of the state whose | aw

woul d ot herwi se be applicable under Article 3537.

LA, Qv. Cooe ANN. art. 3540.°3

SArticle 3537 states that “an issue of conventional obligation
is governed by the law of the state whose policies would be nost
seriously inpaired if its |awwere not applied to that issue.” LA
Cv. CooE ANN art. 3537. Louisiana is the only state whose policies
could be inpaired by the defense and indemity provisions in the
Ensco-Centin agreenent. In addition, the work on Ensco 23 was
performed entirely on | and, negating any national interest in the
uniformty of maritinme law. See Forenost Ins. Co. v. Richardson,
457 U. S. 668, 677 (1982); Rodrigue v. Legros, 563 So.2d 248, 254
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The parties are in agreenent that, notw thstandi ng the choi ce-of -l aw
provi sion, Louisiana |aw would govern the terns of the contract.

Loui siana contract l|law generally “allows a principal to be
i ndemmi fied against his own negligence so long as that intent is
clearly expressed.” Rodrigue, 563 So.2d at 254. The O lfield Ant-
I ndemmity Act creates a public policy exceptionto the general rule.
See id. |If the Act applies to the Ensco-Centin agreenent, then we
must concl ude that the choice of |aw provision and the defense and
indemmity clause will be void as a matter of public policy. |If the
Act does not apply, then the defense and indemity provision wll
be enforceabl e under either maritime | aw or Loui siana contract |aw.
We therefore |imt our analysis to whether the Act applies to the
parties’ agreenent.

The Loui siana | egi sl ature adopted the Act to elim nate defense
and i ndemity provisions forced on Louisiana oilfield contractors.
See LA. Rev. StAaT. ANN. 8§ 9: 2780(A). “The purpose of the | egislator
and thus the policy interest of the state, is to protect certain
contractors, nanely those in oilfields, frombeing forced through
indemmity provisions to bear the risk of their principal’s
negli gence.” Rodrigue, 563 So.2d at 254. Subsection Cexplains the
agreenents to which the Act applies:

The term “agreenent,” as it pertains to a well for
oil, gas, or water, or drilling for m nerals which occur
ina solid, liquid, gaseous, or other state, as used in
this Section, neans any agreenent or understanding,

witten or oral, concerning any operations related to the

(La. 1990). It is therefore unnecessary to apply Article 3537 to
this case. Cf. Roberts, 104 F.3d at 786-87 (remandi ng the case to
the district court in order for the court to conpare the decision’s
effect on the public policies of Texas and Loui si ana).
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expl oration, devel opnent, production, or transportation

of oil, gas, or water, or drilling for mnerals which
occur in a solid, liquid, gaseous, or other state,
including but not I|imted to drilling, deepening,
reworking, repairing, inproving, testing, treating,

perforating, acidizing, |ogging, conditioning, altering,
pl ugging, or otherwise rendering services in or in
connection with any well drilled for the purpose of
produci ng or excavating, constructing, inproving, or
ot herwi se renderi ng services in connection with any m ne
shaft, drift, or other structure intended for use in the
exploration for or production of any mneral, or an
agreenent to perform any portion of any such work or
services or any act collateral thereto, including the
f ur ni shi ng or rental of equi pnent i nci dent al
transportati on, and ot her goods and servi ces furnished in
connection with any such service or operation.
La. Rev. Stat. Ann. § 9:2780(C) (enphasis added).
G ven the Act’s broad definition of “agreenent,’

construed Subsection C liberally. See Roberts, 104 F.3d at 784,
Copous v. (Odeco Ol & Gas Co., 835 F.3d 115, 116 (5th Cr. 1988).

courts have

Early cases achi eved a consi derably expansi ve application of the Act
by focusing solely on Subsection Cs “related to” |anguage. In
Livings v. Service Truck Lines of Texas, Inc., 467 So.2d 595 (La.
App. 3 CGr. 1985), the court of appeals applied the Act to an
agreenent involving a contractor’s inspection of pipe. At the tine
of the inspection, the pipe was part of the owner’s inventory and
was not designated to any specific well. See id. at 598. The court

concluded that the Act applied to the agreenent even though the



services were not rendered in connectionto awll. Seeid. at 599.
The court reasoned that Subsection Conly required the agreenent to

relate to the expl orati on, devel opnent, producti on, or
transportation of oil, gas or water.’” 1d. (quoting LA Rev. STAT.
ANN. § 9:2780(0)).

Simlarly, in Day v. J. Ray McDernott, Inc., 492 So.2d 83 (La.
App. 1 Cir. 1986), the court of appeals applied the Act to void a
hol d harmnl ess agreenent between two contractors. @lf G| Conpany
hired J. Ray MDernott, Inc. to construct an offshore drilling
platformin MDernott’'s yard in Anelia, Louisiana. See id. at 84.
@ulf also hired Utrasonic Specialists, Inc. to inspect the welds
made by MDernott’s enpl oyees. See id. Before allow ng the
Utrasonic enployees onto the prem ses, McDernott required
U trasonic to execute a hold harm ess agreenent. See id. MDernott
argued that the contract relating to the construction of an offshore
platformwas too renote inrelationtodrilling oil. See id. at 87.
The court di sm ssed this argunent, concl udi ng that Subsection Conly

required the agreenent to relate to a structure intended for use
in the exploration for or production of any mneral.’” |d. at 88
(quoting LA Rev. STAT. ANN. § 9:2780(0)).

The scope of the Act’s application dimnished as a result of
this Court’s ruling in Transcontinental Gas Pipe Line Corp. V.
Transportation | nsurance Conpany, 953 F.2d 985 (5th Cr. 1992). 1In
Transcontinental, we recogni zed that Subsection Crequires not only
that an agreenent relate to the broad list of exploration,
production, and transportation activities, but also that an
agreenent pertain to an actual well. See id. at 991. The opinion

expl ained the application of Subsection C as a two-part test:



First, there nust be an agreenent that “pertains to” an
oil, gas or water well. |If the contract does not pertain
to awll, the inquiry ends. Only if we determ ne that
the contract has the required nexus to a well may we
proceed to the second step of the process, exam nation of
the contract’s involvenent with “operations related to
t he expl orati on, devel opnent, producti on, or
transportation of oil, gas, or water.” . . . Therefore,
if (but only if) the agreenent (1) pertains to a well and
(2) is related to exploration, devel opnent, production,
or transportation of oil, gas, or water, wll the Act
invalidate any indemity provision contained in or
collateral to that agreenent.
ld. at 991. The above inquiry requires a fact intensive case by

case analysis. See id. at 994.4

‘W set forth the following non-exclusive list of factors

relevant to the anal ysis:
(1) whether the structures or facilities to which the
contract applies or with which it is associated, e.g.
production platforns, pipelines, junction platforns,
etc., are part of an in-field gas gathering system
(2) what is the geographical |location of the facility or
systemrelative to the well or wells;
(3) whether the structure in questionis apipelineor is
closely involved with a pipeline;
(4) if so, whether that line picks up gas froma single
well or a single production platformor instead carries
comm ngled gas originating from different wells or
production facilities;
(5) whether the pipeline is a main transm ssion or trunk
l'ine;
(6) what is the location of the facility or structure
relative to conpressors, regulating stations, processing
facilities or the Ilike;
(7) what is the purpose or function of the facility or
structure in question;
(8) what if any facilities or processes i ntervene between
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The Loui si ana Suprene Court adopted the Transcontinental test
in Fontenot v. Chevron U S A Inc., 676 So.2d 557, 564 (La. 1996).
Federal and state courts have continued to limt the application of
the Act to service contracts that pertain to wells. The decisive
factor in nost cases has been the functional nexus between an
agreenent and a well or wells. See, e.g., Roberts, 104 F.3d at 784-
85 (holding that a work order pursuant to a nmaster service contract
pertained to a well because the work order involved a safety system
whi ch hel ped sustai n the manpower needed to operate specific wells);
Broussard v. Conoco, Inc., 959 F. 2d 42, 45 (5th Gr. 1992) (holding
that a catering contract that provided services to workers on an
of fshore pl atf orm hel ped sustai n the manpower needed to operate the
wells and therefore pertained to the wells); Palnour v. Gay Ins.
Co., 731 So.2d 911, 914 (La. App. 5 Gr. 1999) (concluding that a
rental agreenent for a crane did not pertain specifically to any
well or wells). O her cases relied on the geographical nexus
bet ween the object of a service contract and offshore wells. See,
e.g., Lloyds of London v. Transcontinental Gas Pi pe Line Corp., 101
F.3d 425, 429-30 (1996) (holding that a service contract pertained
to a well because the contract involved work perfornmed on a neter

station connected to a well). Courts have not addressed whet her an

the well head and the structure or facility in question,

e.g., “heat er treaters,” conpr essor facilities,
separators, gauging installations, treatnent plants,
etc.;

(9) who owns and operates the facility or structure in
guestion, and who owns and operates the well or wells
t hat produce the gas in question;

(10) and any nunber of other details affecting the
functi onal and geographi ¢ nexus between “a well” and the
structure or facility that is the object of the agreenent
under scrutiny.

Transconti nental, 953 F.2d at 995.

9



agreenent for work on a dismantled drilling platformpertains to a
wel | .

When a state’ s hi ghest court has not deci ded an i ssue i nvol vi ng
the application of state law, “it is the duty of the federal court
to determne, as best it can, what the highest court of the state
woul d decide.” Transcontinental, 953 F.2d at 988. “Al though we are
not bound by state appellate court decisions, we wll not disregard
them ‘unl ess [we are] convinced by other persuasive data that the
hi ghest court of the state would decide otherwise.”” 1d. (quoting
West v. Anerican Tel ephone & Telegraph Co., 311 U. S 223, 237
(1940)).

Centin argues that the holdings in Livings, supra, and Day,
supra, should govern the outcone of this case. |In each case, the
state appellate court determned that the Act applied to service
contracts for work on drilling equipnment. See Livings, 467 So.2d
at 599; Day, 492 So.2d at 88. The equipnent in each case was
| ocated on the owner’s property and was not associated with any
particular well or wells. The courts concluded that the Act negated
the indemity provisions in the parties’ contracts because the
contracts related to exploration, devel opnent and production of oi
and gas. Both Livings and Day were decided prior to this Court’s
opinion in Transcontinental, and hence did not assess whether the
agreenents pertainedto a particular well. Because Louisiana courts
have uniformy adopted the two-part t est set forth in
Transcontinental, we find Li vings and Day unpersuasi ve to t he extent
the courts did not address whether the agreenments in question

pertained to a well. See Fontenot, 676 So.2d at 564; Pal nour, 731
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So.2d at 914; Ridings v. Danos & Curole Marine Contractors, 723
So.2d 979, 983 (La. App. 4 Cir. 1998).5

Turning to the application of the Transcontinental test to the
Ensco-Centin agreenent, we first assess whether the agreenent
pertained to a well. W focus specifically on the purchase and work
orders associated with Centin’s work on the Ensco 23. See Roberts,
104 F.3d at 784 n.3. See Transcontinental, 953 F.2d at 991. The
follow ng Transcontinental factors are relevant to the inquiry: (1)
whet her the structures or facilities to which the contract applies
are part of an in-field gas gathering system (2) the geographi cal
| ocation of the facility or systemrelative to the well or wells;
(3) the function of the facility or structure in question; (4) who
owns and operates the facility or structure in question and who owns
and operates the well or wells; and (5) any nunber of other details
af fecting the functional and geographi c nexus between a well and t he
structure or facility that is the object of the agreenent. See

Broussard, 959 F.2d at 45; Transcontinental, 953 F.2d at 994-95.

At the ti ne Jesse Verdi ne and his Centin co-workers refurbi shed

the Ensco 23, the platformsat idle in the Coral Marine fabrication

5'n Transcontinental, we suggested that the holdings in Livings
and Day support the position that a contract nust pertained to a
wel | . See Transcontinental, 953 F.2d at 992. This passing
observation has led to sone confusion anbng commentators. See
Edward S. Johnson & Cindy T. Matherne, Statutory and Contract ual
| ndemrmi fication and Forum Sel ection, Including the G| Patch, 24
TuL. MAR. L.J. 85, 110-11 (1999). In fact, the contracts in these
cases did not pertain to a well. See Livings, 467 So.2d at 599;
Day, 492 So.2d at 84, 88. Qur suggestion in Transcontinental was
dicta, and after a nore thorough analysis, we conclude that the
hol dings in Livings and Day do not support the position that an
agreenent nust pertain to a well.
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yard. The Ensco 23 was not participating in in-field exploration,
production, or transportation of oil or gas. Based on these facts
alone, it is difficult to find a sufficient geographical and
functional nexus between the Ensco 23 and a well or wells.

The “rel ated to” conponent of Subsection Cincludes agreenents
relating to “services in connection wth . . . any structure
i ntended for use in the exploration for or production of any m neral

.7 LA Rev. STAT. ANN. 8§ 9:2780(C). The Louisiana |egislature
clearly envisioned the Act’s application to agreenents for services
on structures that were not devel opi ng, producing or transporting
oil or gas or geographically connected to a specific well. W do
not interpret the legislature’s requirenent that an agreenent
pertain to a well in such a restrictive manner that we overl ook
agreenents to which the Act was intended to apply. The Act
enconpasses agreenents for services on structures intended for use
in the oil and gas industry, so long as the agreenent pertains to
a well or wells.

The district court concluded that the agreenent pertained to
a well because Ensco negotiated a separate agreenent wth Anerada
i n which Arerada reserved the Ensco 23 for six of its wells off the
coast of Loui siana. Wiile the Ensco 23 was not involved in
expl oration and production activities at the tine Centin perforned
its contract obligations, the platform was designated for use on
particular wells. Centin’s services were perfornmed on a structure
intended for use in the exploration and production of oil and gas.
Based on these facts, we conclude that the Ensco-Centin agreenent
pertained to specific wells and that the agreenent related to the
expl oration, devel opnent, production, or transportation of oil, gas,

or water.
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L1l
The Louisiana Olfield Anti-lndemity Act therefore applies to
the Ensco-Centin agreenent. Both the choice-of-law provision and
defense and indemity clause are void and unenforceabl e under the
Act. See LA Qv. Cooe ANN. art. 3540. The judgnent of the district
court is AFFI RMVED.
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