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EMILIO M. GARZA, Circuit Judge:
Burl Cain, thewarden of the L ouisiana State Penitentiary (the“Warden”), appea sthedistrict

court’s grant of awrit of habeas corpus to Brandon Haynes pursuant to 28 U.S.C. § 2254 on his

Sixth Amendment ineffective assistance of counsel claim. A panel of this court, analyzing Haynes

"Because of hisillness and subsequent death, Judge Henry A. Politz, amember of the pandl,
did not participate in the en banc court.



habeas petition under the Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA”), Pub.
L.104-132, 110 Stat. 1269, affirmed thedistrict court’ sruling. The panel mgjority held that Haynes
counsels’ decision to concede guilt on the lesser-included offense of second degree murder in a
capital murder case amounted to aconstructive denia of counsel under United Statesv. Cronic, 466
U.S. 648 (1984). We granted rehearing en banc, thereby vacating the panel opinion. See FIFTHCIR.
R. 41.3.

Subsequently, the Supreme Court clarified the scope of the second Cronic exception to
Srickland in Bell v. Cone, 122 S. Ct. 1843, 1850 (2002). In Bell, the Court reaffirmed that Cronic
applies in those cases in which defense counsel “entirely fails to subject the prosecution’s case to
meaningful adversarial testing.” Bell, 122 S. Ct. at 1851 (quoting Cronic, 466 U.S. at 659). More
importantly, it clarified that an attorney’ sfailure must be complete, noting that the difference between
the situations addressed by Strickland and Cronic is“not of degree but of kind.” 1d. We now must
determinewhether the L ouisianastate court’ sapplication of Srickland v. Washington, 466 U.S. 668
(1984) in this case was contrary to, or involved an unreasonable application of, clearly established
federal law. In order to do so, we must decide whether Haynes' attorneys decision to partialy
concede guilt resulted in aconstructive denial of counsel under Cronic, or whether it wasavaidtria
strategy, which we review under the usual test for constitutionally adequate assistance of counsel
articulated by the Supreme Court in Strickland.

I

In October of 1993, Haynes was employed on a construction project at the Louisiana State

University Biomedical Center in Shreveport, Louisiana. Around midnight on October 27, 1993,

Haynes entered the LSU Medical Center, which was located next to the construction site. While
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walking throughtheMedical Center, Haynesencountered afemale graduate student, Fang Y ang, who
was conducting research in one of the Medical Center’ slaboratories. Haynesforcibly took Yang to
the roof of the building where he proceeded to rape and rob her. At some point during the rape and
robbery, Y ang either fell or was thrown off the roof of the ten-story building. Constructionworkers
discovered her body the following morning. An autopsy reveaed that Yang had died as aresult of
injuries from the fall. The autopsy also found several non-fatal cuts on Yang's body, which the
medical examiner believed were compliance or torture wounds, as well as semenresiduein Yang's
vagina and rectum.

Police subsequently identified Haynes as a suspect based on video surveillance tapes showing
Haynes on the upper floors of the Medical Center turning off other surveillance cameras on the night
of the attack, as well as an eyewitness who confirmed that Haynes was in fact in the building on the
night Yang was killed. Haynes was arrested and indicted for first degree murder.

The evidence establishing Haynes' involvement in the abduction and killing of Yang was
substantial. In addition to the video survelllance tapes and an eyewitness placing Haynes in the
Medical Center on the night of the crime, police found human blood in Haynes' car and on his pants.
They dso recovered Yang's wallet, which Haynes had hidden in the wall of his home. Moreover,
DNA analysis established that it was Haynes' semen that was found in the victim.

At trid, the prosecutiontheorized that Hayneshad intentionally killed Y ang during the course
of her rape and armed robbery.! Haynes two attorneys strategy aimed solely at avoiding a first

degree murder conviction and with it the possibility of the death penalty. Defense counsel conceded

'Under Louisiana law, first-degree murder requires proof of a “specific intent to kill or to
inflict great bodily harm” during the course of an enumerated offense. SeelLA.R.S. 14:30A(1). The
enumerated offenses include second degree kidnaping, aggravated rape, and armed robbery.
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that the evidence established that Haynes kidnaped, raped, and robbed Y ang, but argued that it did
not establish that Haynes intentionally killed her. Thus, according to defense counsel, Haynes only
could be convicted for second degree murder.?

Pursuant to thisstrategy, Haynes' counsel, during his opening statement, began by tellingthe
jury that he would be *“up front” with them. He conceded that Haynes kidnaped, raped, and robbed
Yang and that the victim perished shortly after these offenses occurred. He then contrasted the
overwhelming evidence establishing these facts with the paucity of evidence regarding Haynes
specific intent to kill Yang.

Following the defense’ s opening statement, Haynes addressed the court outside the presence
of the jury. Haynes objected to his attorneys concessions and stated that he was innocent. Haynes
further stated that he specifically requested that hisattorneysnot make any concessionsregarding his
guilt for the commission of the offense. Haynes also asked the court to appoint new attorneys. The
statetrial court denied his request, assuring him that he had excellent lawyers and could testify if he
wished.

The jury found Haynes guilty of first degree murder, but could not agree on an appropriate
punishment. Thetrial court therefore sentenced Haynesto life imprisonment without the possibility

of parole. See LA. CopE CRiM. P. art. 905.8.3 The Louisiana appellate and supreme courts

2Under Louisianalaw, second degree murder applies where a person dies during the course
of an enumerated offense, but the defendant lacks the specific intent to kill thevictim. SeeLA. R.S.
14:30A(2).

3LA. CopE CRIM. P. art. 905.8 provides:
The court shall sentence the defendant in accordance with the determination of the
jury. If thejury is unable to unanimously agree on a determination, the court shall
impose a sentence of life imprisonment without benefit of probation, parole or
suspension of sentence.
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subsequently upheld Haynes' conviction on direct appeal.

Haynes then sought state post-conviction relief, alleging that he had recelved ineffective
assistance of counsel at trial because of his counsels' unauthorized concessions of partia guilt. The
Louisiana Court of Appeal, applying Srickland, denied relief upon finding that defense counsels
partial concessionswere part of avalid trial strategy which succeeded in avoiding the death penalty.
See Sate v. Haynes, 662 So.2d 849, 852-53 (La. Ct. App. 1995).

Haynes then filed a federa habeas petition, renewing his ineffective assistance of counsel
clam. Thedistrict court granted Haynes' habeas petition, concluding that the state court had applied
the incorrect legal standard in evaluating Haynes clam. Specifically, the district court held that
Haynes attorneys partial concession of guilt without Haynes' consent constituted a constructive
denia of counsel. Relying on Cronic, the court held that Haynes was not required to show that his
attorneys concessions actually prejudiced him, as required by Strickland. In reaching its decision,
thedistrict court did not discuss or apply AEDPA’ sdeferential scheme. The panel mgjority affirmed
the district court’s decision.

[

The Warden maintains that the district court and the panel mgjority erred in granting federa

habeas relief because the state habeas court’s decision was not contrary to, or an unreasonable

application of, clearly established federal law. In response, Haynes asserts that the state habeas

LA. CopE CRIM. P. art. 905.8.

*Haynesdid not initialy seek relief inthe L ouisiana Supreme Court. Thefederal district court
dismissed hisinitial 8 2254 habeas petition without prejudicefor failureto exhaust state law remedies
on hisineffective assistance of counsel clam. The Louisiana Supreme Court denied Haynes' petition
for awrit of certiorari and/or review. InreHaynes, 667 So.2d 1070 (La. 1996). Haynesthen filed
the instant federal petition.
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court’ s decision was contrary to clearly established federal law because the state court applied the
wrong legal standard. Specificaly, Haynes maintains that the state court should have evaluated his
ineffective assistance of counsel claim under Cronic instead of Srickland. Thus, according to
Haynes, the district court properly granted habeas relief.

Because Haynes filed his habeas petition on July 12, 1999, our review is governed by
AEDPA. Seelindhv. Murphy, 521 U.S. 320, 326-27 (1997). Under AEDPA, we must defer to the
state habeas court unless its decision “was contrary to, or involved an unreasonable application of
clearly established Federal law, asdetermined by the Supreme Court of the United States.” 28 U.S.C.
§ 2254(d)(1).> Becausethedistrict court failed to conduct itsreview under AEDPA,, instead applying
the Supreme Court’s precedent de novo, it violated AEDPA’s dictate that federal district courts
should defer to state habeas court decisions unless their adjudication is either “contrary to,” or an

“unreasonableapplication” of, clearly established Supreme Court precedent.® Williamsv. Taylor, 529

28 U.S.C. § 2254 provides:

(d) An application for a writ of habeas corpus on behalf of a person in custody

pursuant to the judgment of a State court shall not be granted with respect to any

clam that was adjudicated on the merits in State court proceedings unless the

adjudication of the claim—
(1) resulted in a decision that was contrary to, or involved an unreasonable
application of, clearly established Federal law, as determined by the Supreme
Court of the United States;

28 U.S.C. § 2254(d)(1).

®The dissent does likewise. It contends that this case is controlled by the Supreme Court’s
decisionin Faretta. The dissent does not address or attempt to distinguish Bell. Infact, the dissent
concedes that Cronic is ingpplicable and Haynes attorneys' conduct was not deficient under
Srickland. Thedissent finds aconstitutional violation because Haynes' attorneys conceded alesser
included offense, but it ignores that basic distinction between conceding the only factual issuesin
dispute and acknowledging that the evidence establishing a lesser included offense is overwhelming
that is at the core of the Srickland / Cronic distinction in this context. Underwood v. Clark, 939
F.2d 473, 474 (7™ Cir. 1991) (Posner, J.) (stating that “if hislawyer told the jury in closing argument,
‘my client has decided to plead guilty,” that would be aforced plea. . . it is otherwise if in closing
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U.S. 362, 404-405 (2000). The“contrary to” and the* unreasonableapplication” clausesin § 2254(d)
have independent meaning. Id. A federal habeas court may issue a writ under the “contrary to”
clause “if the state court applies arule different from the governing law set forth in the [Supreme
Court’ ] cases, or if it decides a case differently than [the Supreme Court] ha]s] done on a set of
materidly indistinguishable facts.” Bell, 121 S. Ct. at 1850. Under the “unreasonable application”
clause, a federal habeas court may grant a habeas writ if “the state court correctly identifies the
governing legal principlefrom[the Supreme Court’ s| decisionsbut unreasonably appliesit tothefacts
of the particular case.” Id.

The Supreme Court in Bell analyzed a smilar case under AEDPA’s “contrary to” clausein
which the petitioner argued that Cronic applied because defense counsel entirely failled to submit the
prosecution’s case to meaningful adversarial testing. 1d. Ordinarily, to prevail on an ineffective
assistance of counsel clam, a habeas petitioner must satisfy Srickland’s familiar two-part test.
Srickland, 466 U.S. at 700. Firgt, “adefendant must demonstrate that ‘ counsel’ s representation fell
below an objective standard of reasonableness,” with reasonableness being judged under professiond
norms prevailing at thetime counsel rendered assistance.” Andrewsyv. Collins, 21 F.3d 612, 621 (5"
Cir. 1994) (quoting Strickland, 466 U.S. at 688). When assessing whether an attorney’ sperformance

was deficient, the court “must indulge a strong presumption that counsel’ s conduct falls within the

wide range of reasonable professional assistance.” Srickland, 466 U.S. at 689. Second, if counsel

argument counsel acknowledgeswhat the course of thetrial has made undeniable-that onaparticular
count the evidence of guilt isoverwhelming”). Moreover, the dissent failsto accord the state habeas
court’ s decision the proper AEDPA deference compelled by the dissent’s concessions. AEDPA’s
deferential scheme is the touchstone for federal habeas review, giving “effect to state convictionsto
the extent possible under the law.” Williams, 529 U.S. a 404. Circumventing this scheme and
essentidly retrying a state decision on federal habeasreview is contrary to Congress sintent to limit
the role of the federal courtsin this area.
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was deficient, “[t]he defendant must show that thereisareasonable probability that, but for counsdl’s
unprofessional errors, the result of the proceeding would have been different. A reasonable
probability is a probability sufficient to undermine confidence in the outcome.” Id. at 694.

The Supreme Court’ sdecision in Cronic created avery limited exception to the application
of Srickland’ stwo-part test in situationsthat “are so likely to prejudice the accused that the cost of
litigating their effect in the particular case is unjustified.” Cronic, 466 U.S. at 658. The Supreme
Court has identified three situations implicating the right to counsel where the Court will presume
that the petitioner has been prejudiced. Bell, 2002 WL 1050365, at * 7. First are situationsin which
a petitioner is denied counsel at a critical stage of a criminal proceeding. Bell, 121 S. Ct. at 1851
(quoting Cronic, 466 U.S. at 659). Second, and most relevant here, are situations in which a
petitioner is represented by counsdal at trial, but his or her counsal “entirely fails to subject the
prosecution’ s case to meaningful adversarial testing.” 1d. Finaly, prejudice is presumed when the
circumstances surrounding atrial prevent a petitioner’ s attorney from rendering effective assistance
of counsdl. 1d. (citing Powell v. Alabama, 287 U.S. 45, 57-58 (1932)).

Haynes argues that the second exception applies in thisinstance and therefore heis relieved
from establishing pregudice. Specifically, he contends that his counsel failed to subject the
prosecution’ scaseto meaningful adversarial testing ontheindividual elementsconstituting thelesser-
included offense of second degree murder. In Bell, the Supreme Court clarified when an attorney’ s
fallure to subject the prosecution’s case to meaningful adversarial testing results in a constructive
denia of counsel. The Court, reiterating language in Cronic, stated that an attorney must “entirely
fall[] to subject the prosecution’s case to meaningful adversaria testing” for the presumption of

prejudiceto apply. Bell, 121 S. Ct. at 1851 (quoting Cronic, 466 U.S. at 659) (emphasisin original).

-8



In other words, an attorney must completely fal to chalenge the prosecution’s case, not just
individual elementsof it. I1d. Critically for purposes of thisappeal, the Court further noted that when
applying Srickland or Cronic, the distinction between counsel’ s failure to oppose the prosecution
entirely and the failure of counsdl to do so at specific points during the trial isa“difference.. . . not
of degree but of kind.” 1d. Under thisrationale, when counsel failsto oppose the prosecution’ s case
at specific points or concedes certain e ements of a case to focus on others, he has made atactical
decision. Id. at 1851-52. By making such choices, defense counsel has not abandoned his or her
client by entirely failing to challenge the prosecution’s case. Such strategic decisions do not result
in an abandonment of counsel, as when an attorney completely falls to challenge the prosecution’s
case. Under the Court’ s reasoning, then, Cronic is reserved only for those extreme cases in which
counsel fals to present any defense. We presume prejudice in such cases because it is as if the
defendant had no representation at al. Incontrast, strategic or tactical decisionsare evaluated under
Srickland’ s traditional two-pronged test for deficiency and prejudice.

Previous circuit court decisions have elaborated on this distinction between ineffective
assistance of counsel and the constructive denial of counsel. Collectively, these decisions reinforce
the notion that defense counsel must entirely fall to subject the prosecution’s case to meaningful
adversarial testing for the Cronic exception to apply. Gochicoa v. Johnson, 238 F.3d 278, 285 (5"
Cir. 2000) (holding that “[w]hen the defendant receives at |east some meaningful assistance, he must
prove prejudice in order to obtain relief for ineffective assistance of counsel” (quoting Goodwin v.
Johnson, 132 F.3d 162, 176 n. 10 (5" Cir. 1997)). Thus, when analyzing an attorney’s decision
regarding concession of guilt at trial, courts have found a constructive denial of counsel only inthose

instances where adefendant’ s attorney concedesthe only factual issuesindispute. See United States
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v. Svanson, 943 F.2d 1070, 1074 (9" Cir. 1991) (holding that “[&] lawyer who informs the jury that
itishisview of the evidence that there is no reasonable doubt regarding the only factual issues that
are in dispute has utterly failed to subject the prosecution’ s case to meaningful adversarial testing”).
In contrast, those courts that have confronted situations in which defense counsel concedes the
defendant’ s guilt for only lesser-included offenses have consistently found these partial concessions
to be tactical decisions, and not adenia of theright to counsel.” As such, they have analyzed them
under the two-part Strickland test.

In theinstant case, Haynes defense counsel did not entirely fail to subject the prosecution’s
case to meaningful adversaria testing. Rather, Haynes attorneys acknowledged that the
prosecution’ s evidence establishing that Haynes raped and robbed Y ang was overwhelming. After
making this specific concession, however, Haynes attorneys remained active at trial, probing
weaknesses in the prosecution’ s case on theissue of intent. They cross-examined state witnesses to
emphasize that Y ang wore thick glasses which were never located and that the victim landed face
down when shefdl, supporting their theory that she may have accidentally fallen when trying to flee
from Haynes. They also elicited testimony that Y ang' s pantswere only “dightly” pulled downinan

attempt to show that she could have run off the roof under her own power. Defense counsel hoped

"See United States v. Short, 181 F.3d 620, 624-5 (5 Cir. 1999) (holding that counsdl’s
statements, which did not admit guilt, but which implicated the defendant, were reasonable in light
of the overwhelming evidence presented at trial); Lingar v. Bowersox, 176 F.3d 453, 458 (8™ Cir.
1999) (stating that “ the decision to concede guilt of the lesser charge of second-degree murder was
areasonabletactical retreat rather thanacomplete surrender”); Underwood v. Clark, 939 F.2d at 474
(concluding that defense counsel’ s concession during closing arguments of alesser included offense
was “asound tactic when the evidence isindeed overwhelming . . . and when the count in question
isalesser count, so that there is an advantage to be gained by winning the confidence of the jury”);
McNeal v. Wainwright, 722 F.2d 674, 676 (11" Cir. 1984) (finding that McNeal’s attorney’s
statements conceding mandaughter during a murder trial were tactical and strategic and did not
constitute aforced guilty plea).
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that this strategy would de-emphasize the graphic nature of the crime and would focus the jury’s
attention on the one area where the prosecution’ s case was not exceedingly strong.

Insum, thisisnot asituationinwhich Haynes' attorneysabandoned their client. Instead, they
continued to represent him throughout the course of the trial, adopting a strategy which in their
judgment accorded Haynes the best opportunity for afavorable outcome. Ultimately, their strategy
proved effective in avoiding the death penalty for their client. As the Supreme Court indicated in
Bell, when defense counsel pursue a strategy, even if it involves conceding certain e ements or
remaining inactive at specific points during the trial, we will examine the effectiveness of their
performance and the propriety of their decisons under Strickland. Bell, 121 S. Ct. at 1851-52.
Thus, we hold that the Louisiana state court properly identified Srickland as the correct governing
legal principle under which to evaluate Haynes' ineffective assistance of counsel clam. The state
court’ s adjudication of Haynes' habeas petition, therefore, was not contrary to clearly established
federal law.

[

Having concluded that the state habeas court evaluated Haynes' claim under the correct legal
standard, the sole remaining issue is whether the state court’ s adjudication of Haynes claim under
Strickland involved an “unreasonabl e application” of that standard to the facts of this case. Because
we are reviewing this case under AEDPA’s deferential scheme, Haynes must do more than merely
show that the state habeas court incorrectly applied Strickland to this case. Rather, he must
demonstrate that the Louisiana Court of Appeal appliedStrickland in an objectively unreasonable
manner. See 28 U.S.C. § 2254(d)(1); Williams, 529 U.S. at 411.

Haynes counsel faced the demanding task of defending a client who was accused of
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committing a brutal and senseless crime. The prosecution had nearly conclusive proof that Haynes
raped, robbed, and then murdered Yang. The prosecution had videotape of the defendant and
eyewitness testimony both placing Haynes at the crime scene. DNA test results established that his
semen was found in the victim. The police found a knife, which could have caused the cuts found
on the victim, in Haynes' car. The police dso located Yang' swallet in Haynes home. Given the
overwhelming evidence defense counsel faced, the Louisiana Court of Appeal was not unreasonable
in concluding that the strategy ultimately adopted by Haynes' attorneyslikely succeeded in obtaining
the best possible outcome under the circumstances.

Nevertheless, it is plausible that the failure of Haynes' attorneysto obtain his consent might
congtitute deficient performance under Srickland. Even assuming, however, that Haynes has
established deficient performance, he hasfalled to show prejudice. For Haynesto establish prejudice,
he must “show that thereis a reasonable probability that, but for counsal’ sunprofessional errors, the
result of the proceeding would have been different.” Strickland, 466 U.S. at 694. Based on the
prosecution’s nearly conclusive evidence that Haynes committed the offense in question, the
Louisiana Court of Appeal properly concluded that Haynes had failed to establish that without the
concession strategy, he would have been acquitted of first degree murder. Consequently, Haynes
cannot show that the state habeas court’s conclusion that he was not prejudiced by his attorneys
strategy was objectively unreasonable.

AV

We hold that the state court’ s decision applying Strickland to Haynes' ineffective assistance

of counsel clam was not “contrary to” the governing law set forth by the Supreme Court for

ineffective assistance of counsel cases. Moreover, we hold that the state court did not unreasonably
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apply Srickland to the facts of thiscase. Based on the foregoing reasons, we REV ERSE the district

court’s grant of awrit of habeas corpus to Haynes.
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DENNI'S, G rcuit Judge, concurring:

In ny judgnent, the majority correctly concludes that Haynes’s
defense counsel did not “entirely fail[] to subject the
prosecution’s case to neaningful adversarial testing.” United
States v. Cronic, 466 U S. 648, 659 (1984). Defense counsel, in ny
opi ni on, subjected the prosecution’s first degree nurder case to
meani ngf ul adversarial testing by attenpting to establish a defense
of lack of intent through cross-exam nation and exam nation of
W t nesses and argunent. Thus, the adversarial process protected by
the Sixth Amendnent, as described in Cronic, was preserved. The
accused had “counsel acting in the role of an advocate.” Cronic,
466 U.S. at 656 (citation and footnote omtted). Defense counsel
“require[d] the prosecution’s case to survive the crucible of
meani ngf ul adversarial testing,” id., on the question of first or
second degree nurder and, nore inportant, caused it to fail that
testing on the question of a |life or a death sentence. The
constitutional guarantee was not violated here, because “the
process [did not] lose[] its character as a confrontation between

adversaries.”?8 ld. at 656-57.

8 Asthe Court in Cronic explained, Even if defense counsel may have made demonstrable
errors, “[w]hen atrue adversaria criminal trial has been conducted...the kind of testing envisioned
by the Sixth Amendment hasoccurred.” 466 U.S. at 656. “[T]he Sixth Amendment does not require
that counsel do what isimpossibleor unethical. If thereisno bonafide defenseto the charge, counsel
cannot create one and may disserve the interests of his client by attempting a useless charade.” 1d.
at 657 n.19.
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| di sagree, however, with the majority’s perhaps unintenti onal
inplication that Cronic’s second “situation” of presunptive
i neffectiveness applies only where the defense attorney conpletely
fails to challenge the prosecution’s case, that is, only when the
attorney has totally abandoned his client, as if the defendant had
no representation at all. Maj. Op. at 9. | believe the second
Cronic exception applies, and prejudice is presuned, even when
counsel makes sone effort at a defense, if counsel makes no
meani ngful attenpt to challenge the prosecution’ s case. For
exanple, if the defense counsel represents his client at trial but,
for no good reason, fails to cross-examne the only prosecution
wi tness linking the defendant with the crine, he fails entirely to
subj ect the prosecution’s case to neani ngful adversarial testing.?®
In my opinion, the broad and | oose | anguage in Bell v. Cone, 122
S.C. 1843 (2002), was not intended to alter the neaning of
Cronic’s second situation. In Cone the Court dealt wth defense
counsel’s failure to affirmatively defend by not adducing
sufficient available mtigating evidence; this was not a per se

dereliction such as failure to subject the prosecution’s case to

° As an example of the second situation, the Cronic Court drew an analogy to judicial denial
of the right of cross-examination, which had been held to constitute a Sixth Amendment violation
without any showing to prgjudicein Davisv. Alaska, 415 U.S. 308 (1974). See3WayneR. LeFave,
et a., Criminal Procedure 8§ 11.7(d) n.45 (2d ed. 1999). “No specific showing of prejudice was
required in[Davis| because the petitioner had been ‘ denied the right of effective cross-examination’
which*would be constitutional error of thefirst magnitude and no amount or want of prejudice would
cureit.”” Cronic, 466 U.S. at 659 (citing Davis at 318).
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meani ngf ul adversarial testing. Moreover, we should keep in m nd
that the discussions of the per se prejudicial situations in both
Cronic and Cone constituted dicta in those cases and were not
intended as holdings or rigid rules absolutely governing future
unf or eseen cases.

On the other hand, | disagree with ny dissenting coll eagues,
because | do not think that the defendant’s Sixth Amendnment claim
of denial of the right of self-representation has been tinely or
properly raised. The right to self-representati on announced in
Faretta v. California, 422 U S. 806 (1975), is subject to several
limtations. “As the Faretta opinion recognized, the right to
self-representation is not absolute. The defendant nust
‘voluntarily and intelligently’ elect to conduct his own defense,
and nost courts require himto do soin atinely manner.” Martinez
v. Court of Appeal of California, 528 U S 152, 161-162
(2000) (citations omtted). After objecting to his defense
counsel s strategy at the early stage of the trial, Haynes did not
assert his right to self-representation or clearly call for the
di scharge of his attorneys. Consequently, the trial judge did not
inquire into the voluntariness or intelligence of such a
nonexi stent claim Subsequent |y, Haynes continued to allow the
def ense counsel to represent him and he elected not to testify at
trial or to further protest the trial strategy pursued. Under

t hese circunstances, Haynes either waived his self-representation
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claimor failed to properly raise and preserve it for our review.
In either case, a reversal of his conviction on the theory that he
has suffered a violation of his Sixth Amendnent right to self-
representation is unwarranted based on the record designated for

our review.
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ROBERT M PARKER, Circuit Judge, joined by JACQUES L. WENER
JR, and HAROLD R DeMOSS, JR, dissenting fromthe en banc

opi ni on:

The fundanental issue in this case is whether the Sixth
Amendnent and Due Process C ause of the Fourteenth Amendnent give
a defendant the right to require his appointed counsel to contest
every charged crine when the defendant inforns the judge and his
appoi nted counsel that he is innocent and wants an *“actual
i nnocence” defense.® Faretta v. California, 422 U S. 806 (1975)
and Brookhart v. Janis, 384 U S 1 (1966) denobnstrate that the
accused hinself, not his appointed |awer, has the authority to
deci de whether his | awer shoul d concede guilt to a | esser charge.
Because these two cases are clearly established law, the state
court’s application of the Strickland test msidentifies the
correct governing legal principle, and is therefore “contrary to”
clearly established federal |aw | would therefore affirm the
grant of the habeas wit.
| . I NI TI AL OBSERVATI ONS

My analysis of the trial court proceedings indicates the

 |I'n using the term “actual innocence” defense, | nean a

defense in which the defense attorney does not admt the def endant
is guilty and holds the governnent to its burden of proof on each
charged crine.
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followng. First, the evidence of Haynes’ guilt is overwhel m ng.
Second, Haynes’ trial counsel were well-prepared and provided him
wth a professional defense. Third, trial counsel’s decision to
concede guilt on the | esser charge of second degree nurder in the
face of overwhelm ng evidence of guilt as to that charge was a
successful approach to take in that it spared Haynes the death
penal ty. Fourth, the outcone of the case (conviction for first
degree nurder with a life sentence without possibility of parole)
was a reliable one based on the overwhelm ng evidence of the
defendant’s guilt.

For these reasons, trial <counsel’s performance was not
deficient under Strickland s first prong and Haynes was certainly
not prejudiced by the trial counsel’s approach under Strickland s
second prong. On the contrary, trial counsel’s tactic was probably
in Haynes’ best interest. Thus, applying strictly a Strickl and
anal ysi s, Haynes woul d not be entitled to habeas relief.! However,
inm view, Strickland does not provide the appropriate framework

for analyzing this case.

1 Because trial counsel did contest the first degree nurder
charge, the defendant was not conpletely denied assistance of
counsel . Therefore, | agree wth the majority that the Cronic
exception is not applicable to this case. See Bell, 2002 W
1050365 at *7 (“VWhen we spoke in Cronic of the possibility of
presum ng prejudice based on an attorney’'s failure to test the
prosecutor’s case, we indicated that the attorney’s failure nust be
conplete”).
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1. THE MAJORITY' S ERROR

The majority opinion rests on the incorrect assunption that
defendant’ s Si xth Anendnent claimis controlled by Strickland. It
is not. This case raises a nuch broader concern that goes to the
very core of what the Sixth Anmendnent neans and asks us to address
i nportant questions involving due process and the right to a fair
trial.

It is undisputed that Haynes’ defense counsel conceded Haynes’
guilt as to the second degree nurder charge during opening
statenents. Subsequently, Haynes infornmed the trial judge that he
wanted to address the court. The judge then sent the jurors out,
and Haynes’ counsel stated that anything Haynes said was agai nst
t he advice of counsel. Haynes then unequivocally asserted:

| don’t agree with what these |awers are
doing, talking about |I'm guilty of second
degree nurder. l’m not gquilty of second
degree or first degree. If that is the way

they are going to represent nme, they need to
junp over there with the DA ’s. They ain't

representing ne. Telling jurors that |’'m
guilty of second degree ain't trying to
represent nme in no kind of way. | disagree

with what they are doing.

| f Haynes’ own words do not constitute an explicit plea of actual
i nnocence, no words ever will. Wth all due respect to ny | earned
coll eagues in the majority, Strickland cannot possibly purport to
control a situation in which defense counsel concedes the

defendant’s guilt as to second degree nurder over the express
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objection of the defendant when the record clearly and
unanbi guously shows that the defendant forcefully declared to the
trial judge that he is innocent of all charged crines and wants an
“actual i1innocence” defense.

The Sixth Amendnent of the United States Constitution
guarantees that “[i]n all crimnal prosecutions, the accused shal
enjoy the right . . . to have the Assistance of Counsel for his
defence.” U S. Const. anend VI. In Faretta, the Suprene Court
recogni zed, in the context of examning a defendant’s right to
self-representation, that an accused’'s right to defend hinself
agai nst the governnent is a personal right. This personal right is
predi cated on respect for the individual’s |iberty to nake his own
choices as to his defense for it is the individual hinself who nust
bear the consequences of those choices. Faretta, 422 U S. at 834.

Because the right to defend oneself is personal, trial counsel
is only an “assistant” to the defendant and not the naster of the
def ense. Consequently, the right to ®“assistance of counsel”
necessarily entails that the defendant will be able to nake certain
fundanent al deci sions regarding his counsel’s representation. One
of those fundanental decisions nust be whether to concede guilt as
to a | esser charge. As Justice Brennan el oquently st ated:

Faretta establishes that the right to counsel
is nore than a right to have one's case
presented conpetently and effectively. It is

predi cated on the view that the function of
counsel under the Sixth Anmendnent is to
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protect the dignity and autonony of a person
on trial by assisting himin nmaking choices
that are his to make, not to nmake choices for
him although counsel may be better able to
decide which tactics will be nost effective
for the defendant. Jones v. Barnes, 463 U S
745, 759 (1983) (BRENNAN, J., dissenting).

O course, a defendant’s right to nake certain decisions
concerning his own defense nust be bal anced against the realities
of atrial. Otentinmes, counsel will have to make qui ck deci sions
during atrial that inpact the defendant. Defendants should not be
entitled to prevail on ineffective assistance of counsel clains
merely because the defendant disagrees with mnor tactical
deci sions nmade by his attorney. Admttedly, there nmay be sone
cases where the line between mnor tactical decisions properly
reserved to the attorney and fundanental decisions conpletely |eft
to the defendant will be difficult to draw. This is not one of
t hem

The ultimate decision as to whether to plead guilty or not
guilty is left to the defendant. See Brookhart v. Janis, 384 U. S.
1, 7 (1966); Jones v. Barnes, 463 U S. at 751 (noting that the
accused has the ultimate authority to decide whether to plead
guilty). In the instant case, it is perfectly clear that (1)
Haynes pleaded not guilty and consistently naintained his
i nnocence; (2) Haynes communi cated to both the trial judge and his

| awers that he was not gquilty of any of the charged crines and

wanted his |lawers to represent himin a fashion that conported
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wth his contention; (3) the |lawers refused to nount a defense
whi ch contested both second degree and first degree nurder; (4) the
trial judge told Haynes that he was stuck wth appointed counsel
and their trial strategy regardless of what he wanted; and (5)
trial counsel conceded Haynes’ gqguilt as to second degree nurder
t hroughout the trial.

Trial counsel’s concession as to Haynes’ guilt on the second
degree nurder charge can only be described as the functional
equivalent to a forced guilty plea over the objection of the
def endant . See State v. Carter, 14 P.3d 1138, 1148 (Kan. 2000)
(defense counsel’s strategy of conceding felony nurder in an
attenpt to prevent conviction of first degree nmurder even though
t he defendant maintained his innocence on all charged crines was
the functional equivalent to entering a guilty plea and viol ated
both the Sixth Anmendnent and defendant’s due process rights to a
fair trial); Nxon v. Singletary, 758 So.2d 618, 625 (Fla.
2000) (counsel 's comments conceding defendant’s guilt were the
functional equivalent of a quilty plea). In ny view, Faretta
Brookhart and Jones clearly establish that the Sixth Anendnent is
vi ol at ed when counsel concedes the accused’s guilt as to a | esser
crime over the accused’'s express objection.

In short, Haynes had the constitutional right to decide
whet her he wanted his counsel to concede guilt on a | esser charge.

Haynes infornmed trial counsel that he wanted a defense that
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contested both second degree and first degree nurder. They refused
to provide such a defense. As | see it, trial counsel did not
have the authority to nake that deci sion.

Because Haynes’ |awyers refused to provide the *“actual
i nnocence” defense demanded by their client, the trial judge should
have appoi nted new counsel who would foll ow Haynes’ decision to
contest all crimnal charges. The failure to do so violated
Haynes’ constitutional rights. The state court’s determ nation
that Haynes’ constitutional rights were not violated was contrary
to clearly established federal |aw, as determ ned by the United
States Suprene Court. See 28 U . S.C. § 2254(d)(1).
1. FINAL THOUGHTS

Trial counsel’s decision to concede Haynes’ guilt on the
second degree nurder charge was probably a w se nove. However
this point is absolutely irrelevant to the issue before us. The
Constitution nmandates that the decision to concede guilt on a
| esser charge nust be nmade by the accused, not his attorney,
regardl ess of how difficult it may be for the attorney to nount a
defense on all charges. See N xon v. Singletary, 758 So.2d 618,
625 (Fla. 2000) (“In every crimnal case, a defense attorney can, at
the very least, hold the State to its burden of proof by clearly
articulating to the jury or fact-finder that the State nust
establish each el enent of the crinme charged and that a conviction

can only be based upon proof beyond a reasonable doubt”). No
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trial can be considered constitutionally fair when an attorney is
given the authority to override the accused’s w shes to concede

nothing and hold the governnment to its burden of proof on each

crim nal charge.

| dissent.
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