IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-30931

M CHAEL STEWARD,

Peti ti oner- Appel | ee,

ver sus

BURL CAIN, Warden, Louisiana State Penitentiary,

Respondent - Appel | ant .

Appeal fromthe United States District Court
for the Eastern District of Louisiana

July 20, 2001
Bef ore GARWOOD, HALL,! and BARKSDALE, Circuit Judges.
GARWOOD, Circuit Judge:
Respondent - appel l ant Burl Cain, Wrden, Louisiana State
Penitentiary, (Louisiana) appeals the district court’s grant of
petitioner-appellee Mchael Steward s petition for wit of habeas

corpus. W reverse.

Facts and Proceedi ngs Bel ow

Circuit Judge of the Ninth Circuit, sitting by designation.



I n Sept enber 1987, Steward was convi cted of first-degree robbery
and sentencedtoforty yearsinprison. ThejuryinSteward s trial was
given aninstructionindistinguishablefromthat this Court, inMrris
v. Cain, 186 F. 3d 581, 585-86 (5th G r. 2000), found unconstitutional
under Estellev. MQuire, 112 S. Q. 475, 482 &n. 4 (1991) and Vi ctor v.
Nebraska, 114 S.Ct. 1239, 1243 (1994).2 Steward’'s counsel failed to
object tothisinstructionat trial. After “errors patent” and an out -
of -tine appeal s repeatedly resultedinhis convictionbeingaffirned,
Steward filed a notion for post-convictionrelief in state court on
Novenber 26, 1996.3

I n his state habeas petition, Steward asserted three grounds for
relief: 1) ineffective assistance of counsel for counsel’sfailureto
i npeach a gover nnent w t ness about an i nconsi stent statenent of fered at
another Steward trial; 2) ineffective assistance of counsel for
counsel’'s failure to object to the introduction of an allegedly

incrimnating statenment nade by Steward; and 3) the jury instruction

2Estell e and Victor nodified the test of Cage v. Louisiana, 111
S.C. 328 (1990), and established that a jury instruction is
unconstitutional if there is a reasonable likelihood that the jury
appliedtheinstructionunconstitutionally, i.e. if thejuryinterpreted
the instructions as all owi ng convi cti on upon | ess t han proof beyond a
reasonabl e doubt.

3The Loui si ana Fourth Circuit Court of Appeal affirnmed Steward’ s
conviction in the errors patent appeal on June 29, 1989. State v.
Steward, 545 So. 2d 1317 (La. . App. 1989). After Steward was granted
an out-of -tine appeal, his convictionwas affirned by Loui siana’s Fourth
Circuit on August 31, 1993. State v. Steward, 622 So.2d 877 (La. Ct.
App. 1993). The Loui si ana Suprene Court affirnmed on Novenber 29, 1993.
State v. Steward, 629 So.2d 418 (La. 1993).
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pertaini ng to reasonabl e doubt was unconstitutional. OnJuly 11, 1997,
the state trial court deniedrelief onall clainms. The court did not
reach the nerits of Steward’'s jury instruction claim specifically
stating that because Steward failed to object to the instruction at
trial, the issue had not been preserved for any further review?*
On Sept enber 15, 1997, the Loui siana Fourth Grcuit Court of Appeal
affirnmed, referringtothejuryinstructiononly as follows: “Counsel’s
per f or mance was not deficient dueto counsel’s failuretoobject tothe
jury instruction onreasonabl e doubt six years before that i nstruction
was held to be unconstitutional. State v. Wl fe, 630 So.2d 872, 883
(La. App. 4th Gir. 1993), writ deni ed 94- 0448 (La. Cct. 28, 1994), 664
So.2d 648.” Statev. Steward, No. 97-K-1576 (La. App. 4 Gr. 9/15/97),
wit denied, 97-2605 (La. 4/24/98). The Louisiana Suprene Court
affirmed wi thout conment. Statev. Steward, 717 So. 2d 1159 (La. 1998).
Steward filed his federal habeas petition on February 1, 1999,
mai nt ai ni ng t hat t he reasonabl e doubt i nstruction vi ol at ed due process.
Before the district court, Louisiana argued t hat because St eward had
procedural ly defaulted the Cage claimin state court federal habeas
review of that claimwas inproper. The district court disagreed,
finding that as aresult of the court of appeal’ s opi nion the procedural
bar relied upon by the trial court ceased to be an i ndependent state
procedural ground for refusingto hear Steward’ s jury instructionclaim

At thesanetine, thedistrict court foundthat under MI Il er v. Johnson,

“'n Loui si ana, thisis known as t he cont enpor aneous obj ecti on rul e.
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200 F. 3d 274, 281 (5th G r. 2000), Steward’s Cage cl ai mhad not been
adj udi cated on the nerits, and that, therefore, the deferenti al
standards of 28 U. S. C. § 2254(d) did not apply. Thedistrict court then
proceeded to hold that the jury instructi on was unconstitutional and
grantedthewit onthat basis. Thedistrict court deniedrelief asto
Steward’ s ineffective assistance of counsel clains.

Loui si ana appeal sthe district court’s findingthat Steward s Cage
claimmy be heard on federal habeas.?®

Di scussi on

| f astate court refuses to hear astate prisoner’s federal cl ains
because the prisoner failedtoconply wwtharegularly enforced state
procedural requirenent, the independent and adequate state ground
doctrine serves to bar federal habeas for those clains. Colenman v.
Thonmpson, 111 S. Ct. 2546, 2554 (1991); Anos v. State, 61 F. 3d 333, 338
(5th Gr. 1995). In Miuhleisenv. leyour, 168 F. 3d 840, 843 (5th CGr.
1999), this Court held that Louisiana’ s cont enpor aneous obj ection rul e,
as appliedto Cage clains, isconstitutionally adequate. Thus, when a
state court relies uponthe contenporaneous objectionruletoreject a
prisoner’s clains, federal habeas revi ewof those clainsisinproper.
There is no question that the state trial court relied on the
cont enpor aneous objectionruleinrefusingto hear Steward’ s Cage cl aim
However, “state procedural bars are not immortal” and “may expire

because of | ater actions by state courts. If thelast state court to

5St ewar d has not cross-appeal ed or filed any brief inthis Court.
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be presented with a particul ar federal clai mreaches the nerits, it
renmoves any bar to federal -court revi ewthat m ght ot herw se have been
available.” Ylst v. Nunnemaker, 111 S.Ct. 2590, 2593 (1991). Yl st
commands t hat, when det er m ni ng whet her subsequent action by a state
court causes the procedural bar to expire, we apply the foll ow ng
presunption: “[w] here there has been one reasoned state judgnent
rejecting a federal claim | ater unexpl ai ned orders uphol di ng that
j udgnent or rejecting the sane claimrest upon the sane ground.” 1d.
at 2594. This presunption is appropri ate because “silence inplies
consent” and courts affirm“w t hout further di scussi on when t hey agr ee,
not when they di sagree, with the reasons given below.” Id. at 2595.
Yl st defined an unexplained order as “an order whose text or
acconpanyi ng opi ni on does not di scl ose the reason for the judgnent.”
ld. at 2594.

The district court acknow edged that the Louisiana trial court
explicitlyrelieduponthe contenporaneous objectionruleinrejecting
Steward’ s Cage claim but didnot viewthetrial court’s decisionasthe
| ast reasoned state judgnent. It viewed the court of appeal’s deci sion
as the | ast reasoned state judgnent and concl uded that the court of
appeal m sconstrued Steward’ s Cage cl ai mas an i neffective assi stance
of counsel claimand disposed of that claimon the nerits w thout
i nvoki ng t he cont enpor aneous obj ectionrule. Therefore, accordingto
the district court, that rul e can no | onger be consi dered an i ndependent

state ground. This analysis is flawed in several respects.



First, the district court erred when it considered the court of
appeal ' s decision to be the | ast reasoned state court judgnent. The
district court appears to have taken the position that unless an
affirmance i s wi t hout opi nion, the presunption of Yl st does not apply.
We di sagree. Wiile the court of appeal’s opinion was reasoned as to
sone i ssues, it was silent, and therefore not reasoned, asto Steward’ s
Cage claim Yl st makes cl ear that where “the | ast reasoned opi ni on on
the clai mexplicitly inposes aprocedural default, we will presune that
alater decisionrejectingthe claimdidnot silently disregardthat bar
and consider the nerits.” 1d. W believe this presunption applies
unl ess there is sonme significant, neaningful indicationinthe | ast
reasoned state court opinionthat the court i s nolonger relying upon
t he procedural bar, i.e. that the court considered, onthe nerits, the
particul ar cl ai mthat had been hel d procedurally barred.® Thisisin
harmony with the rul e that a plain statenent of astate court’s reliance
upon a state procedural bar isonly required “whenit fairly appears
that a state court judgnent rested primarily on federal |aw or was
interwoven with federal | aw.” Hogue v. Johnson, 131 F. 3d 466, 493 (5th
Gr. 1997) (quoting Col eman v. Thonpson, 111 S. Q. 2546, 2559 (1991)).
The di strict court shoul d have “| ooked t hrough” to the | ast reasoned
considerationinastate court judgnent of Steward’ s Cage claim here

the state trial court’s opinion which wholly relied upon the

5O course, the presunption can berebutted. See Ylst, 111 S. Ct.
at 2595. However, there is nothing present here to rebut the
presunpti on.



cont enpor aneous obj ection rule.

Al t hough we bel i eve t he court of appeal ' s j udgnent shoul d be vi ened
as silent toward Steward’ s Cage claim we note that the court’s citation
toStatev. Wlfe, 630 So. 2d 872, 883 (La. App. 4 Cr. 1993), inplies
agreenent with the trial court’s invocation of the contenporaneous
objectionrule. Onthecited page, the Wl fe court fini shed expl ai ni ng
t hat the defendant had argued a Cage viol ati on and t hat counsel was
ineffectivefor failingtoobject totheinstruction, then proceededto
di scuss each i ssue separately. The court found that the defendant’s
Cage claim was neritless “because there was no contenporaneous
objection.” Id. Inanewparagraph, the court decidedthat failureto
object to the jury instruction was not ineffective assistance of
counsel " because the Uni ted St ates Suprene Court had not yet decl ared
the instructionunconstitutional. 1d. There was no need for the court
of appeal in Steward to discuss the procedural bar aspect of Wl fe
because it agreed wththetrial court’s handling of that i ssue. See
YIst, 111 S. . at 2595. Had the court of appeal disagreed with the
trial court’s invocation of the contenporaneous objectionrule, it would
have been necessary to address t he Cage cl ai mon the nerits and expl ain
its disagreenent with its prior reliance on the contenporaneous

objectionruleinWlIfe. The court of appeal s did neither, andin fact

‘And hence, inferentially, didnot relievethe petitioner of the
consequences of failureto conply with the contenporaneous objection
rul e.



cited Wl fe with approval. To the extent, then, that the court of
appeal s opinioncouldberead asreferringto Steward’'s Cageclaim it
supports the continued vitality and i ndependence of the procedural bar
erected by the trial court.

Finally, thedistrict court erredin concludingthat the court of
appeal m sconstrued Steward’s Cage claimas a claimof ineffective
assistance of counsel and that this msconstruction caused the
procedural bar relied upon by thetrial court toexpire. It isvery
unli kely that the court of appeal m sconstrued Steward’ s Cage cl aim
Steward’' s prose brief tothat court clearly described his Cage cl aim
The court of appeal’s statenent that failure to object to the
instructiondidnot constituteineffective assistance of counsel |ikely
reflects no nore than that court’s desire to address the only
permutation of Steward’ s Cage claimthat coul d have surnounted the
procedural bar.® Evenif the court of appeal did, sonehow, m sconstrue
Steward’s Cage claim (as presented to it) as being an ineffective
assi stance of counsel claim that is not equi val ent to any consi deration
of the Cage cl ai mas suchonits nerits (or otherw se) or any character
of abandonnent of thetrial court’s reliance uponthe contenporaneous
objectionrule. Any such m sconstructionis equival ent to and should

be treated as silence respecting the Cage claimitself and the tri al

8Agai n, under this readi ng of the court of appeal ' s opi ni on, which
we believeto be the correct one, the opinionwas silent astothetrial
court’s disposition of Steward’ s Cage claim
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court’s unquestionably proper disposition of it.

Beforethe district court, Steward argued that his case represented
an exception to the contenporaneous objection rule, but he did not
alternatively argue cause and prejudice for the default. There is
nothingintherecordto support such an argunent. Accordingly, as the
| ast reasoned state court judgnent rejecting Steward’ s Cage claimdid
so based on an independent and adequate state ground, the
cont enpor aneous obj ection rul e, federal habeas reviewis barred. See
Col eman v. Thonpson, 111 S. C. 2546, 2554 (1991).

Concl usi on

For the reasons stated, the district court’s grant of Steward’ s

petition for wit of habeas corpus is

REVERSED.



