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Before KING Chief Judge, DUHE , and BENAVI DES, Circuit Judges.
DUHE, Circuit Judge:

Mur phy J. Foster, Ill (“Foster”), in his capacity as Governor
of Louisiana, appeals the district court’s grant of sumary
judgnent in favor of plaintiffs-appellees, and decl aratory j udgnent
that La. R S. 8§ 17:2115(A), La. Rev. Stat. § 17:2115(A) (West
1999), (“the statute”) violates the Establishnent C ause of the
First Amendnent to the Constitution of the United States, U S
Const. anend. |, (“Establishnment Clause”). We find that the statute

vi ol ates the purpose prong of the Lenbn test, Lenpon v. Kurtznan,

403 U.S. 602, 91 S. . 2105, 29 L. Ed. 2d 745 (1971), and under

Wal lace v. Jaffree, 472 U.S. 38, 105 S. C. 2479, 86 L. Ed. 2d 29

(1985), nust be struck down without further inquiry. W therefore
AFFI RM t he deci sion of the district court.
FACTUAL AND PROCEDURAL BACKGROUND

As originally enacted in 1976, La. R S. 8§ 17:2115 required
| ocal school boards and parishes to permt school authorities to
all ow students and teachers to observe a “brief time in silent
medi tation” at the beginning of each school day. La. Rev. Stat. 8§
17:2115 (West 1976). In 1992 the provision, which had been
renunbered as La. R S 8§ 17:2115(A), was anended to allow
observance of a “brief tine in silent prayer or neditation”. La.

Rev. Stat. 8 17:2115(A) (West 1992) (enphasis added). In 1999 the



Loui siana legislature passed, and Foster signed into law, an
anendnent deleting the word “silent” fromthe statute, so that it
now r eads:

Each parish and city school board in the state shall permt

the proper school authorities of each school within its

jurisdiction to allow an opportunity, at the start of each
school day, for those students and teachers desiring to do so
to observe a brief tinme in prayer or neditation

La. Rev. Stat. § 17:2115(A) (West 1999).

Plaintiffs-appellees are Quachita Parish school children and
their parents. They sought a declaration that the anended statute
is unconstitutional, and an injunction ending the practice of
verbal prayer at their schools. Inits ruling on cross-notions for
summary j udgnent, the district court found the statute
unconstitutional, and granted plaintiffs-appellees’ notionin part.
Foster challenges this decision on appeal .!?

STANDI NG

Article I'll of the United States Constitution (“Article I11")
grants the federal <courts jurisdiction over clainms between
plaintiffs and defendants only if they present a “case or

controversy.” This ensures that the power granted to the federal

! The district court did not grant the sought-after injunctive
relief. However, on the basis of the constitutional ruling, the
Quachita Parish School Board (“School Board”) agreed by Court Order
(“Order”) to cease the practice of verbal prayer in the schools
“fulntil such tinme as the Court’s ruling on the constitutionality
of La. R S. § 17:2115(A) becones final.” The Oder wll becone
final if the district court’s decision striking down the statute is
affirmed here. Al that is before us is the district court’s
declaratory judgnent that the statute is unconstitutional.
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courts IS not an unconditioned authority to determne the

constitutionality of legislative or executive acts.” Valley Forge

Christian Coll. v. Ans. United for Separation of Church and State,

454 U.S. 464, 471, 102 S. . 752, 758, 70 L. Ed. 2d 700 (1982).
In order to establish a case or controversy sufficient to give
a federal court jurisdiction over their clains, plaintiffs nust

satisfy three criteria. See Lujan v. Defenders of WIldlife, 504

U S 555, 560, 112 S. C. 2130, 2136, 119 L. Ed. 2d 351 (1992).
First, they nust show they have suffered or are about to suffer an
“Injury in fact.” Second, “there nust be a causal connection
between the injury and the conduct conplained of.” Third, “it nust

be likely, as opposed to nerely specul ative, that the injury wll

be redressed by a favorable decision.” |d. (internal citations
omtted). If any one of these elenents — injury, causation, or
redressability — is absent, plaintiffs have no standing in federal
court under Article Ill to assert their clains.

In the case at bar, defendant Foster neglected to raise
standing in district court, and the district court did not address
it in its ruling. Foster also failed to brief standing to this
court, and waited to raise it wthout any notice first in ora
argunent. This is not the first tinme the Louisiana Attorney
Ceneral’s office as a defendant has raised standing at oral
argunent wi thout any notice to a panel of this court. W cannot
overstate our displeasure with this backdoor litigation tactic.
However, because standing is a jurisdictional question, see Flast
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v. Cohen, 392 U.S. 83, 94-101, 88 S. C. 1942, 1949-53, 20 L. Ed.
2d 947 (1968), we nust decide the issue. See also Fed. R Cv. P
12(h) (3).

Defendant’s claimthat plaintiffs lack standing is entirely
Wi thout nerit. The first prong of the Lujan test is “injury in
fact”. Inpairnments to constitutional rights are generally deened
adequate to support a finding of “injury” for purposes of standing.

See Laird v. Tatum 408 U S. 1, 92 S. . 2318, 33 L. Ed. 2d 154

(1972). This court held earlier this year that plaintiffs have
standing to assert that their use or enjoynent of a public facility
is inpaired by an alleged violation of the Establishnment C ause.

See Doe v. Beaunont Indep. Sch. Dist., 240 F. 3d 462, 466 (5th Cr.

2001). The case for standing is made stronger when the plaintiffs
are students and parents of students attendi ng public schools, who
enjoy a cluster of rights vis-a-vis their schools, and thus are not
merely “concerned bystanders.” 1d at 466-67. Moreover, the Suprene
Court has repeatedly recognized the right of children and their
parents to receive public education that is conpliant with the

Establ i shnment C ause. See Sch. Dist. of Abington Township V.

Schenpp, 374 U.S. 203, 224 n.9, 83 S. . 1560, 1572 n.9, 10 L. Ed.

2d 844 (1963); People ex rel. MCollumv. Bd. of Educ., 333 U S

203, 206, 68 S. . 461, 462-63, 92 L. Ed. 649 (1948). Plaintiffs’
allegation that the practice of verbal prayer in their schools
violates their constitutional rights under the Establishnment C ause

and thus inpairs their use of the schools is sufficient to fulfill
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the injury prong of the Lujan test.

The second and third constitutional inquiries for standing are
“causation and redressability”. Plaintiffs nust allege that the
def endant’ s conduct caused the harmand that a favorabl e decision

by the court will cure the harm See Allen v. Wight, 468 U S. 737,

751, 104 S. C. 3315, 3324-25, 82 L. Ed. 2d 556 (1984). In this
case, evidence that the statute legitim zes or authorizes verbal
prayer in schools wll satisfy these prongs.

Such evidence is plentiful in the summary judgnent record.
School board nenbers and school adm nistrators have stated that a
finding that the statute is unconstitutional would | ead to the end
of verbal prayer in schools. The plain |anguage of the statute
all ow ng verbal prayer also provides a causal |ink between it and
the existing practice of verbal prayer in the schools.

The clearest evidence that verbal prayer in schools is an
application of the challenged statute and that plaintiffs’ injury
IS redressabl e by a decl aration of t he statute’s
unconstitutionality is the Order entered into between plaintiffs
and the School Board after the district court’s ruling. There, the
School Board agreed to discontinue the practice of verbal prayer at
the schools in question “until such tine as the Court’s ruling on
the constitutionality of La. R S. 8 17:2115(A) becones final.” |f
the district court’s finding of unconstitutionality becones final,
that Order becones a final judgnent of the court. If the district
court’s decision is reversed, the School Board may deci de whet her
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to allow verbal prayer at the schools. This is a clear indication
that the practice of verbal prayer at schools flows directly from
the statute in question. Mdireover, it is certain that a finding of
unconstitutionality would redress the plaintiffs’ injury, as it
woul d_convert the Order into a final judgnent, thereby ending the
practice of verbal prayer in their schools. For the above reasons,
plaintiffs have standing to bring their clains in federal court,
and we now review the district court’s decision on the nerits.
DI SCUSSI ON

The district court granted plaintiffs-appellees’ notion for

summary judgnent in part and found La. R S 8§ 17:2115(A)

unconstitutional. W review that deci sion de novo. See Wvyant V.

Acceptance Ins. Co., 917 F.2d 209, 212 (5th Gr. 1990), and we
affirm On the relevant nerits, this case 1is virtually

i ndi stingui shable fromWllace v. Jaffree, 472 U S. 38, 105 S. C

2479, 86 L. Ed. 2d 29 (1985), where the Suprene Court held that the
statute in question violated the first prong of the Lenpbn test and
t hus was unconstitutional .

The First Amendnent provides that "Congress shall nmake no | aw
respecting an establishnent of religion, or prohibiting the free
exercise thereof." U 'S. Const., anend. |. These Religion C auses
are made applicable to the states through the Fourteenth Anendnent.

See Everson v. Bd. of Educ., 330 U.S. 1, 8, 67 S. Ct. 504, 508, 91

L. Ed. 711 (1947) (applying the Establishnent Cause to the



states); Cantwell v. Connecticut, 310 U. S. 296, 303, 60 S. . 900,

903, 84 L. Ed. 1213 (1940) (applying the Free Exercise Clause to
the states).

The Suprenme Court introduced a three-prong test to determ ne
the constitutionality of a statute facing an Establishnment C ause

challenge in Lenon v. Kurtzman, 403 U. S. 602, 612-13, 91 S. .

2105, 2111, 29 L. Ed. 2d 745 (1971). A constitutional statute nust
have a secular legislative purpose, its principal effect nust
nei ther advance nor inhibit religion, and it nust not foster
excessi ve governnent entanglenment with religion. Failure of any
prong of the test results in a finding of unconstitutionality, and
the statute at issue here fails the first prong.

In order for a statute to survive a facial attack, “the
| egi slature nust have adopted the law with a secular purpose.”

Edwards v. Aquillard, 482 U S. 578, 583, 107 S. . 2573, 2577, 96

L. BEd. 2d 510 (1987). A statute wll be found unconstitutional if
it was “notivated wholly by an inperm ssible purpose,” Bowen V.
Kendrick, 487 U. S. 589, 602, 108 S. . 2562, 2570-71, 101 L. Ed.
2d 520 (1988), or if the religious purpose “predom nate[s].”
Edwards, 482 U. S. at 599 (Powell, J., concurring). In making this
eval uation, a court “asks whet her governnent’s actual purposeisto
endorse or disapprove of religion.” Id. at 585 (quoting Lynch v.
Donnelly, 465 U.S. 668, 690, 104 S. C. 1355, 1368, 79 L. Ed. 2d
604 (1984) (O Connor, J., concurring)). The Suprene Court has
provi ded gui dance on what evidence a court should consider in
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eval uati ng whet her the governnent’s purpose i s proper:

A Court’s finding of inproper purpose behind a statute is
appropriately determned by the statute on its face, its
| egislative history, or its interpretation by a responsible
adm ni strative agency. The plain neaning of the statute’s
words, enlightened by their context and the contenporaneous
|l egislative history, <can <control the determ nation of
| egi sl ative purpose. Moreover, in determning the | egislative
purpose of a statute, the Court has also considered the
hi storical context of the statute, and the specific sequence
of events |eading to passage of the statute.

ld. at 594-95 (internal citations omtted).
In this case, there is no doubt that the 1999 anendnent was

nmotivated by a wholly religious purpose. It acconplished only one

thing — the deletion of the word “silent” from a statute that
authorized “silent prayer or neditation”. The purpose of the
anmendnent is clear on its face — it is to authorize verbal prayer

in schools. In this respect, this case is virtually identical to

Wal lace v. Jaffree, 472 U.S. 38, 105 S. C. 2479, 86 L. Ed. 2d 29

(1985), which invol ved an Al abama statute that authorized a nonent
of silence “for neditation or silent prayer” in public schools,
anending a previous statute allowing only neditation. The Suprene
Court struck down that statute, holding that its purpose was to
“return voluntary prayer” to the public schools, and that such a
purpose i s unconstitutional. 1d. at 57, 60. In finding a religious
purpose, the Court relied in part on the plain |anguage of the
anendnent. The existing statute did not prohibit students from
using the neditation period to engage in prayer, and the Court

reasoned that this neant the words “or voluntary prayer” were added



to endorse and pronote prayer. |d. at 47.2 As in Wallace, the
preexisting statute here already protected silent prayer. “Thus,
only two concl usi ons are consistent with the text of [the statute]:
(1) the statute was enacted to convey a nessage of state
endor senent and pronotion of prayer; or (2) the statute was enacted
for no purpose”. |d. at 59. The latter conclusion would be
i nconsistent with “the commonsense presunption that statutes are
usual ly enacted to change existing law.” 1d. at 59 n. 48.

The Court in Wallace alsorelied on legislators’ statenents at
the time of the_amendnent’s passage to confirm its religious

purpose. See id. at 56-57; see also Edwards, 482 U. S. at 587, 591-

92, 107 S. . at 2579-80, 2581-82 (relying on legislators’
cont enpor aneous statenents to find religious purpose behind statute
forbi dding teaching of the theory of evolution in public schools
unl ess acconpani ed by instructionin “creation science”). Here too,
the legislative history confirnms that the anendnent was passed to
return verbal prayer to the public schools. The anendnent’s
sponsors stated that it was an instrunent to all ow verbal prayer in
schools. Other legislators who supported the bill indicated that

their understanding of the bill and their intent in seeking its

2 Indeed, as stated by the Suprene Court in Santa Fe | ndep. Sch.
Dist. v. Doe, 530 U S. 290, 313, 120 S. . 2266, 2281 (2000)
“nothing in the Constitution interpreted by this Court prohibits
any public school student from voluntarily praying at any tine
before, during, or after the school day. But the religious |liberty
protected by the Constitution 1is abridged when the State
affirmatively sponsors the particular religious practice of
prayer.”
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passage was the sane as that of the sponsors. Thus, as in Edwards,
482 U. S. at 604, 107 S. . at 2588 (Powell, J., and O Connor, J.,
concurring), there is “no persuasive evidence in the legislative
history that the legislature’ s purpose was [not religious].”

The pl ai n | anguage and nature of the 1999 anendnent as well as
the legislators’ contenporaneous statenents denonstrate that the
sol e purpose of the anendnent was to return verbal prayer to the
public schools. This purpose runs afoul of the Establishnent

Cl ause, see Wallace, 472 U S. at 40, 105 S. Ct. at 2481 and the

Loui siana statute at issue here is therefore unconstitutional.
CONCLUSI ON
Because La. R S. § 17:2115(A) was not adopted with a secul ar
pur pose, it vi ol at es t he Est abl i shnent Cl ause and IS

unconstitutional. W therefore AFFI RM
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