IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-30786

Al ZENHAWAR (Al ZEN) J. MARROG ,
Pl ai ntiff-Appellant,

ver sus
RAY HOMARD and

RAY HOMARD & ASSOCI ATES, | NC.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Eastern District of Louisiana

February 14, 2002
Bef ore W ENER, BARKSDALE, and EMLIO M GARZA, C rcuit Judges.
WENER, Circuit Judge:

We first heard this appeal in 2001, with federal jurisdiction
based on diversity of citizenship. As the case involved a
determ native but unanswered question of Louisianalaw, we filed an
opi nion on April 12, 2001, certifying that question to the Suprene
Court of Louisiana.t? The court graciously accepted our

certification,? and i n a unani nous opi ni on rendered on January 15,

! Marrogi v. Howard, 248 F.3d 382 (5th Cir. 2001)(“Marrogi 17).

2 Marrogi v. Howard, 794 So. 2d 778 (La. 2001).




2002, % answered the question we had posed by certification: “Under
Loui siana | aw, does witness inmunity bar a cl ai magai nst a retai ned
expert wtness, asserted by a party who in prior [litigation
retained that expert, which claim arises from the expert’s
al l egedly deficient performance of his duties to provide litigation
servi ces, such as the fornul ati on of opi nions and recomendati ons,
and to give opinion testinony before or during trial?”* Answering
our certified question in the negative, the Suprene Court of
Loui siana held that such a claimis not barred by the doctrine of
W tness inmunity.

The operabl e facts and procedural history of this case are set
forth in detail in Marrogi |I. For purposes of this opinion, it
suffices that Dr. Marrogi brought suit in a Louisiana state court
against his fornmer enployer, the Tulane University School of
Medi ci ne, seeking a noney judgnent for alleged underbilling of his
services by Tulane. Dr. Marrogi retained Howard as an expert to
provi de specified litigation support services. Follow ng several
purported mscues on the part of Howard, which culmnated in
Howard’ s refusal to conplete his participation in a deposition and
to provide any of the other Ilitigation support that he had
contracted to furnish, Tulane filed a notion for summary judgnent

seeking dismssal of Dr. Marrogi’s action, and the state tria

3 2002 W 47842 (La. 2002).

4 Marrogi |, 248 F.3d at 386.



court granted Tul ane’ s noti on.

This pronpted Dr. Marrogi to file suit against Howard in
federal court, claimng damages caused by his deficient performance
in the state litigation. Dr. Marrogi asserted that Tulane had
based its successful notion to dism ss on the doctor’s inability to
produce any credible summary judgnent evidence of wunderbilling.
And, according to Dr. Marrogi, that inability was the direct result
of Howard’s deficient performance of the litigation support
obligations that he had contracted to provide.

Howard fil ed a Federal Rule of Cvil Procedure 12(b)(6) notion
to dismss Dr. Marrogi’'s action for failure to state a claim on
which relief could be granted. Howard s notion was granted by the
district court, which concluded that Louisiana had never expressly
recogni zed an exception to its general rule of wtness immunity to
allow clains to be asserted against w tnesses who, |ike Howard,
were retained as experts to provide litigation services such as
those at issue here.® In granting Howard' s disnissal notion, the
district court declined to make an “Erie guess” that Louisiana' s
hi ghest court woul d recogni ze such an excepti on.

W represented to the Suprenme Court of Louisiana that “[i]f an

> Howard al so sought dism ssal for |lack of personal jurisdiction
and venue, and alternatively sought transfer tothe Mddle District
of Florida. The district court held that it had jurisdiction (a
ruling we affirmed sub silentio in certifying to the Suprene Court
of Louisiana that its answer to the witness i nmunity question would
determ ne the outcone of this case). The district court did not,
however, rule on the transfer issue because it di sm ssed the action
with prejudice under Rule 12(b)(6).
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exception to witness inmmunity is recognized for retained expert
W tnesses, [this] case will be remanded to the federal district
court for further proceedings consistent with that ruling.”® As
the Suprene Court of Louisiana recognized such an exception, we
reverse the district court’s dismssal of Dr. Marrogi’'s action and
remand for further consistent proceedi ngs.

REVERSED and REMANDED

6 Marrogi |, 248 F.3d at 386.



