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No. 00-30724

THE HOUSTON EXPLORATI ON COMPANY,
Pl ai ntiff-Appellee,
V.
HALLI BURTON ENERGY SERVI CES, | NC.,

Def endant - Appel | ant,

Appeal fromthe United States District Court
For the Eastern District of Louisiana

Oct ober 22, 2001
Before DAVIS and JONES, Circuit Judges, and PRADO, District
Judge.
W EUGENE DAVIS, Circuit Judge:

The Houston Exploration Conpany (“THEC') sued Halliburton
Energy Services, Inc. (“Halliburton”) for damages incurred when
THEC s gas well blew out after Halliburton conducted drill stem
testing on the well. At trial, Halliburton argued that it was
shielded fromliability under an indemity agreenent between
Hal | i burton and THEC, which required THEC to rel ease and

indemmify Halliburton. Finding that Halliburton’s conduct
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constituted gross negligence, the district court refused to
enforce the indemmity agreenent and entered a judgnent for THEC
Hal | i burton now appeal s, arguing that it was not grossly
negligent, and thus, that the indemity agreenent should be
enforced. Because we conclude that the district court clearly
erred in finding that Halliburton’s conduct anounted to gross
negl i gence, we vacate the judgnment of the district court and
remand the case for further proceedings consistent wwth this
opi ni on.
| .

The facts giving rise to this action are |argely undi sput ed.
THEC owned a natural gas well, known as Wll C1 (“the Well”),
| ocated on the Quter Continental Shelf in the Gulf of Mexico
of fshore of Louisiana, which blew out on May 31, 1997. Pursuant
to a Work Order Agreenent, THEC contracted with Halliburton to
performdrill stemtesting operations on the Wll.

Significantly, the Wrk Order Agreenent required THEC “to defend,

indemmify and hold Halliburton . . . harml ess from and agai nst
any and all liability, clains, costs, expenses, attorney’ s fees
and damages . . . resulting from. . . [l]oss of well control.”

The bl owout that is the subject of this litigation occurred after
Hal | i burton conpleted the third of three drill stemtests.
Drill stemtesting entails perforating natural gas bearing

formations at different depths in the well to determ ne at what



depth or depths the well should be conpleted. One tool necessary
for the test is a Halliburton tool known as an Internal Pressure
Qperating (“IPO) valve. The IPO valve is a tubular tool fitted
wth one or nore pins, which will shear when the variance between
the internal pressure in the hollow core of the valve and the
external pressure surrounding it reaches a preset differential.
Each pin is designed to shear at a pressure differential of 610
psi; thus, the total pressure differential required to open the
ports is 610 psi nmultiplied by the nunber of pins. Wen the

| PO s pins shear, ports in the valve open, allow ng the well
fluid to circulate inside and outside the drill stem In this
way, the I PO valve acts as a back-up circul ating val ve, which
circulates nud or fluid through the well in the course of the
well testing operations. It is not designed to function as a
wel | control device.

At the tinme of the blowout, Halliburton’s practice was to
ship PO valves fromits tool shop fitted wiwth only one pin. The
Hal | i burton tool operator would then cal cul ate the nunber of pins
required for the job, open the valve, inspect it, and fit it with
the correct nunber of pins. |In this case, Halliburton shipped
three PO valves to the rig: first, two valves with serial
nunbers 374 and 154, and |later, a valve nunbered 351.

The three well tests were conducted on May 21, 28, and 31,

aboard the nobile drilling vessel PHCENI X Il. Wayne Lenaire was



the Halliburton tool operator for the first two tests. During
the first test, the pins in I PO val ve nunber 374 sheared. That
val ve could not be reused and was returned to Halliburton' s on-
shore shop to be redressed. As a result, Halliburton shipped
val ve nunber 351 as a repl acenent.

The second test was conducted on May 28, 1997. According to
Hal | i burton’s policy, Lenaire inspected valve nunber 351 and
correctly fitted the valve with five pins. Lenaire did not
record the serial nunber on the valve or mark it for
identification. During a delay of several hours before the
second test, the dressed valve was noved around the rig. Wen
Lemaire gathered the tools for the second test, he realized that
t hey had been noved. W thout reopening the valve to determ ne
whet her it had been properly pinned, Lenaire picked up what he
bel i eved was the readied | PO valve and inserted it into the test
string. Unfortunately, Lemaire erroneously installed the
unprepared | PO val ve nunber 154, which contained only one pin.
Nevert hel ess, the second test was successfully conpl eted.

Before the third test was run, Phillip Costlow, another
Hal | i burton enpl oyee, replaced Lenaire as tool operator. Lenaire
informed Costlow that the I PO valve already installed in the Wll
was properly pinned and ready for the third test. Relying on
Lemaire’ s statenents, Costlow did not disassenble the test string

to reinspect the I PO valve and verify that it had been properly



pi nned.

After the third test was conpleted and as the | PO val ve was
being renoved fromthe test string, pressure in the Well created
a kick. The drill crew brought the Well under control by
ti ghtening the connections on the I PO valve, thereby shutting in
the Well. During this time, the I PO valve acted as a bl owout
preventer, a purpose for which it was not intended. Over the
next one and a half hours, conpletion fluid was punped into the
wel |, causing the pressure to rise. As a result, the single pin
in the | PO sheared unexpectedly, causing its ports to open and
allowi ng a bl owout of natural gas into the atnosphere. Al
personnel were safely evacuated fromthe rig.

It is undisputed that if the | PO had been pinned as
i ntended, the bl owout woul d not have occurred. After 19 days,

t he bl owout was brought under control and the Wl Il was pl aced
i nto production.
1.

THEC filed this suit against Halliburton, alleging that
Hal | i burton was responsi ble for the blowut. At trial,

Hal | i burton argued that the indemity provisions of the Wrk
Order Agreenent protected Halliburton fromliability. THEC
mai nt ai ned, however, that the indemity agreenent was
unenf or ceabl e because Halliburton’s conduct anounted to gross

negligence. The district court agreed and entered a judgnent in



favor of THEC.

Nei t her party disputes that a party’s gross negligence
defeats its right to enforce an indemity contract of this kind.?
The key issue Halliburton raises on appeal is sinply whether the
district court erred in finding that Halliburton’s conduct
anounted to gross negligence, thereby defeating its right to
enforce the indemity agreenent.

L1,

In an admralty case, as in other cases, we review a
district court’s findings of fact for clear error and its
findings of law de novo.? A finding that a party is negligent or
grossly negligent is a finding of fact and nust stand unl ess

clearly erroneous.® A finding of fact is clearly erroneous’
when al though there is evidence to support it, the review ng
court on the entire evidence is left wth the definite and firm
conviction that a m stake has been comitted.”*

Under Louisiana law, contracts limting liability are

! See La. G v. Code Ann. art. 2004 (West 1987) (“Any cl ause
is null that, in advance, excludes or limts the liability of one
party for intentional or gross fault that causes damage to the
ot her party.”).

2 Fed. R Civ. P. 52(a).

3 Snyth v. Huff, 207 F. 3d 758, 762 (5th Cr. 2000); Kratzer
v. Capital Marine Supply, Inc., 645 F.2d 477, 480 (5th Gr. 1981);
Tittle v. Al dacosta, 544 F.2d 752, 754 (5th Cr. 1977).

4 United States v. United States Gypsum Co., 333 U. S. 364,
395, 68 S.Ct. 525, 542, 92 L.Ed. 746 (1948).
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generally valid and enforceable.® Any waiver of liability for

i ntentional m sconduct or gross negligence, however, is void.?®
Under Loui siana |law, gross negligence is willful, wanton and

reckl ess conduct that falls between intent to do wong and

ordinary negligence.’” W stated in Othopedic & Sports Injury

dinic v. Wang Laboratories, Inc., that “[g]ross negligence is
substantially and appreci abl e higher in magnitude than ordinary
negligence.”® Qher courts have defined gross negligence as the
“entire absence of care,”® the “want of even slight care and
diligence,” and the “utter disregard of the dictates of

prudence, anounting to conplete neglect of the rights of

5 See, e.qg., N cor Supply Ships Assocs. V. General Mtors

Corp., 876 F.2d 501, 504 (5th Gr. 1989); Coastal Iron Wrks, Inc.

v. Petty Ray Geophysical, 783 F.2d 577, 580-83 (5th Cr. 1986). The
district court found that Louisiana | aw governs this case pursuant
to the Quter Continental Shelf Lands Act, 43 U S C 8§ 1333(a)
(2001). Because neither party challenges that finding on appeal
and because we find that the sanme outcone obtai ns whet her Loui si ana
or maritine | aw applies, we adhere to the district court’s finding
and apply Louisiana | aw.

6 La. Cv. Code Ann. art. 2004; Sevarqg Co. Vv. Energy
Drilling Co., 591 So. 2d 1278 (La. C. App. 1991).

7

O thopedic & Sports Injury dinic v. Wang Laboratori es,
Inc., 922 F.2d 220, 224 n.3 (5th Gr. 1991).

8 | d.

o Hendry Corp. v. Aircraft Rescue Vessels, 113 F. Supp
198, 201 (E.D. La. 1953); see also Anbrose v. New Ol eans Police

Depart nent Anbul ance Service, 639 So. 2d 216, 219 (La. 1994).

10 State v. Vinzant, 200 La. 301, 315, 7 So. 2d 917, 922
(1942), quoting 18 Wrds & Phrases 723 (Perm ed.); see also
Anbrose, 639 So. 2d at 219.
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others.”! At |east one Louisiana court stated that one is
grossly negligent when he “has intentionally done an act of
unreasonabl e character in reckless disregard of the risk known to
him or so obvious that he nust be taken to have been aware of

it, and so great as to nmake it highly probable that harm would
follow "2 Mere inadvertence or honest ni stake does not anount

to gross negligence.

In this case, the district court found that Halliburton's
conduct constituted gross negligence in tw respects: (1)
Lemaire’' s failure to verify that the valve he installed had been
properly pinned; and (2) Costlow s subsequent failure to
di sassenble the test string and recheck Lemaire s work.

We turn first to the district court’s determ nation that
Lemaire was grossly negligent because he did not mark the | PO
val ve after pinning it, record its serial nunber, or reinspect
the valve after it had been noved. The record denonstrates that
Lemaire properly inspected and pinned | PO val ve nunber 351. He
then lost track of that tool after a nenber of the drill crew

moved it. Lemaire then erroneously substituted another

n Hendry Corp., 113 F. Supp. at 201; see al so Anbrose, 639
So. 2d at 219-20; Vinzant, 200 La. at 315, 7 So. 2d at 922.

12 Cates v. Beauregard Elec. Coop., 316 So. 3d 907, 916 (La.
. App. 1975), aff’'d, 328 So. 3d 367 (La. 1976); see also
O thopedic & Sports Injury dinic, 922 F.2d at 224 n. 3.

= See Othopedic & Sports Injury dinic, 922 F.2d at 224

n. 3.
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i ndi stinguishable tool in the test string. The record does not
support a finding that Lenaire had been instructed to mark or
record the serial nunber of tools that had been dressed. The
district court was entitled to find that Lemaire s conduct was
negligent in failing to devise a nmethod of distinguishing between
the dressed and undressed tools. However, we conclude that the
record does not support a finding that Lemaire’s conduct anobunts
to a “want of even slight care and diligence,”! the nost rel axed
definition of gross negligence the courts provide.

Mor eover, the record does not support a finding that Lemaire
knew or shoul d have known that a bl owout m ght occur if the |IPO
val ve was not properly pinned. As stated earlier, THEC personnel
tried to control the kick by using the | PO valve as a bl owout
preventer. The IPO valve is a back-up circulating val ve designed
to circulate fluids in the well during drill stemtesting if the
principal circulating valve, the OW val ve, becones inoperable.
It is not designed to function as a well control device. In
addition, the record contains no evidence that a bl owout has ever
resulted froma m spinned | PO valve. A tool operator would
reasonably expect that an inproperly pinned val ve would result
only in a botched drill stemtest, requiring the drill stemto be
renmoved fromthe well in order to replace the I PO valve. The

record does not support a conclusion that an operator, such as

14 Vi nzant, 200 La. at 315, 7 So. 2d at 922.
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Lemaire, would anticipate that an inproperly pinned val ve woul d
contribute to a well blowout. On these facts, we concl ude t hat
the district court clearly erred in finding that Lemaire’s
conduct constituted gross negligence.

The district court also found that Costlow s failure to
di sassenble the test string and reinspect Lemaire’s work anounted
to gross negligence. Costlow s conduct presents an even weaker
case for gross negligence than Lemaire’ s behavior. Costlow had
no reason to believe that the | PO val ve was not properly dressed.
Costlow relied on Lemaire’s statenents that the | PO val ve had
al ready been pinned correctly. Wen Costlow relieved Lemaire as
tool operator, the second test had already been successfully
conpleted with the sane I1PO valve that is at issue in this case.
Cost| ow had no reason to suspect that anything was wong wth the
val ve. Under these circunstances, the record clearly
denonstrates that Costlow s conduct would at nopst support a
finding of negligence. Thus, we hold that the district court
also clearly erred in finding that Costlow s conduct anounted to
gross negl i gence.

Qur resolution of this appeal makes it unnecessary for us to
consi der a nunber of additional issues Halliburton raises in this
appeal .

| V.

THEC argued in the district court that the indemity
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agreenent on which Halliburton relies was not executed by an
aut hori zed representative of THEC, and therefore, that the
contract is unenforceable. Because the district court did not
reach this issue, we nust remand this case to the district court
for its resolution. Accordingly, we VACATE the judgnent of the
district court and REMAND the case to the district court for
further proceedings consistent wth this opinion.

VACATED AND REMANDED.
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