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ON PETI TI ON FOR REHEARI NG EN BANC
(Opi ni on May 14, 2001, 5th Gir., 2001, 250 F.3d 315)

Before EMLIO M GARZA, STEWART and PARKER, Circuit Judges.
PER CURI AM

Treating the Petition for Rehearing En Banc as a Petition for
Panel Rehearing, the Petition for Panel Rehearing is DEN ED. The
Court having been polled at the request of one of the nenbers of
the court and a majority of the judges who are in regular active

service not having voted in favor! (Fep. R APP. P and 5TH QR R 35),

the Petition for Rehearing En Banc is DEN ED

Judge Barksdal e and Judge Benavides did not participate in
the consideration of the petition for rehearing en banc.
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JACQUES L. WENER and ROBERT M PARKER, Circuit Judges, joined by
CAROLYN DI NEEN KI NG PATRICK E. H G NBOTHAM W EUGENE DAVI S and
JAMES L. DENNI'S, Circuit Judges, dissenting fromthe Court’s deni al
of the Petition for Rehearing En Banc:

The panel opinion for this case marks the first tinme in the
history of Anerican jurisprudence that an appellate court has
reversed atrial judge' s discretionary refusal to recuse hinsel f —
and has ordered the judge recused —based solely on the fact that
many years earlier, while he was a practicing attorney, he had been
i nked (erroneously at that) with one view of a |legal issue that
was then pending in state court and only recently resurfaced in a
case pending before him in federal court.? The Petition for
Rehearing En Banc challenges the panel’s holding that a federa
district judge (“the Judge”) abused his discretion by refusing to
recuse hinself pursuant to 28 U S.C. 8§ 455(a), sinply because he
had been m stakenly identified, years before he becane a judge, as
havi ng an “association with the | egal position” now bei ng espoused
by one of the parties in a case pending before him

The Petition for Panel Rehearing challenged the panel’s
holding that wunder those circunstances the Judge abused his
di scretion by not recusing hinself pursuant to 28 U . S.C. 8§ 455(a).
We respectfully but vigorously dissent from the refusal of a
majority of the active judges of this court to rehear this matter
en banc. W would have granted rehearing en banc, not nerely

because we view the panel opinion® as wongly decided, but

2 Republic of Panama |, 217 F.3d at 347.

5The panel opinion in this matter, Republic of Panama V.
Aneri can Tobacco Co., Inc., 250 F.3d 315 (5th Gr. 2001) (“Republic
of Panama I1”), followed, as it had to, the earlier panel decision
in a conpanion case, Republic of Panama v. Anerican Tobacco Co.,
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primarily because the nature of the error commtted i n pronouncing
that result dangerously erodes the discretion that Congress has
assigned to federal judges in matters of recusal while opening a
new, broad avenue for litigants to avoid appearing before a judge
they perceive to be unfairly disinclined to favor their side of a
case.
FACTS AND PROCEDURAL HI STORY

In Cctober 1998, the Republic of Panama filed suit alleging
that the defendant tobacco conpanies conspired to conceal the
addi cti veness and health risks of tobacco and seeki ng conpensati on
for health costs for diseases caused by snoking. Republic of
Panama |, 217 F.3d at 344. The defendant tobacco conpani es renoved
the case to federal court. Id. at 345. In 1999, the tobacco
conpani es sought to recuse the Judge, who had been assigned to the
case. Ild. The Judge exercised the discretion vested in him by
statute, explaining in detail why he was denying the notion to
recuse hinmself and remanding the action to state court. Id. On
appeal, a panel of this court held that the Judge had abused his
di scretion, reversed his order denying recusal, vacated his order
remandi ng the case to state court, and remanded the action to the
district court for reassignnent to a different judge. Republic of
Panama |1, 250 F.3d at 316.

The notion to recuse was based solely on the fact that the

Judge had been |isted — erroneously — as the president of a

Inc., 217 F.3d 343 (5th Cr. 2000)(“Republic of Panama |1”). Both
of these cases involve identical facts and deci sions regarding the
recusal issue at both the trial and appellate |evel. W
acknow edge that the panel in Republic of Panama Il was constrai ned
by precedent and was not free to correct what we view as the error
of Republic of Panama |I.



specialized bar association (the Louisiana Trial Lawyer’s
Association (“LTLA")) on that organization’s notion seeking
permssion to file an amcus curiae brief in simlar state court
tobacco litigation sonme nine years earlier. The Judge’' s nane did
not appear on the amcus brief itself.

Al nost a decade prior to his appointnent to the federal trial
bench, the Judge had served a one-year term as president of the
LTLA, from approxi mately October 1989 - Cctober 1990. In Apri
1991, sone six nonths after his termas president had expired, LTLA
filed the subject notion seeking permssionto file an am cus bri ef
in the appeal of a tobacco products liability case in the Suprene
Court of Loui siana. Despite his being president no |onger, the
Judge’ s nane was m stakenly listed as President of the LTLA on the
“Motion for Leave to File Amcus Curiae Brief” which was filed
simul taneously with the filing of the association’s amcus brief.
The Judge signed neither the notion nor the brief, either as
counsel or as an officer of the putative am cus association.
Li sted anong the counsel on this notion, however, was M chael St.
Martin, who is also counsel for the plaintiff in the present
action. The amcus brief itself was not signed by M. St. Martin
(or by the Judge) but by another attorney; neither did the brief or
the notion |ist the Judge as counsel.

Al t hough they were not identical to the allegations in the
present case, the LTLA' s 1991 am cus brief did contain allegations
simlar tothose inthe current litigation, including, inter alia,
that snoking is addictive and that it causes cancer, and that the
def endant tobacco conpani es knew or should have known about the
health dangers of snoking. The amcus brief argued that the
t obacco conpani es shoul d be hel d | i abl e because t hey were negli gent

i n producing their product.



In denying the tobacco defendants’ recusal notion in the
present case, the Judge specifically informed the parties that,
even though his nanme had been listed on the notion seeking
permssion to file the amcus brief in state court years ago, it
had been placed on the notion by m stake; his termas president of
LTLA had ended nonths before by the tinme the brief was filed. The
Judge further informed the parties that he had nothing to do with
the research, witing, signing, or approval of the brief; and that
neither as a practicing attorney nor in any other capacity had he
ever participated in any tobacco litigation. And the Judge al so
explained that the decision to file an amcus brief and the
determ nation of the contents of the brief were exclusively
governed by the LTLA Amcus Commttee, not the president or
executive conmmttee of the association.

DI SCUSSI ON

W review the denial of a mpotion to recuse for abuse of
di scretion. Trevino v. Johnson, 168 F. 3d 173, 178 (5th Gr. 1999).
A judge should recuse hinself “in any proceeding in which his
inpartiality m ght reasonably be questioned.” 28 U S.C. § 455(a).
“I'n order to determ ne whether a court’s inpartiality is reasonably
in question, the objective inquiry is whether a well-inforned
t houghtful and objective observer would question the court’s
inpartiality.” Trust Co. v. NN P., 104 F. 3d 1478, 1491 (5th Cr
1997). The purpose of § 455(a) is to avoid even an appearance of
partiality. United States v. Jordan, 49 F.3d 152, 155 (5th Cr.
1995).

W are firmly convinced that no reasonabl e person, aware of
all the facts, would question any judge’'s inpartiality based on

circunstances as attenuated as those presented by this case: (1)



The Judge’ s nane was |isted, erroneously and wi t hout his know edge,
on a notion to file an am cus curiae brief —not even the brief
itself; (2) the nmotion and brief were filed on behalf of an
associ ation of which the future judge was a past president; (3) the
nmotion was filed in a state court proceedi ng seven years before the
Judge t ook the bench and ei ght years before the present | awsuit was
filed; (4) the notion related to a | egal issue in which the Judge
had never been involved as a practicing attorney or otherw se; and
(5 it was filed by | awers for the association with whomthe Judge
has never been a partner or an associ ate.

On appeal, the tobacco conpanies urged a panel of this court

to adopt the rule that any judge who had a “pre-judicial

association with the position” —not wth the parties, not with
the lawers, but with a “position” —can never fairly decide a
case that raises questions pertaining to that “position.” In

buying into that proposition, the panel clearly called into
question the oath we take when we becone federal |udges. I f we
shoul d enbark on such a perilous course, we will |aunch a cottage
i ndustry in which investigators will conb the contents of speeches
made, articles witten, and pleadings and briefs filed by a judge
prior to his taking of that oath, |ooking for sone trace of
evi dence suggesting that, prior to his judgeship, the judge held
views on | egal questions that can be used to disqualify himfrom
hearing cases that inplicate such matters. Not hi ng — not the
statute, not our jurisprudence, not the public policy underlying
t he concept of recusal —supports the panel’s decision to require
the Judge’ s recusal under such attenuated circunstances.

Republic of Panama | correctly notes that this record i ncl udes
no evidence of actual bias on the part of the Judge. Republic of

Panama |, 217 F.3d at 347. It neverthel ess concl udes that not hing
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nmore than the nere listing of the Judge’s nane on a notion to file
an am cus brief that years earlier had asserted al |l egati ons agai nst
t obacco conpanies simlar to those asserted by the plaintiffs in
this case, could |lead a reasonable person to doubt the Judge’'s
inpartiality. Id.

The panel’s analysis of Republic of Panama | relies on but a
single case, Bradshaw v. MCotter, 785 F.2d 1327 (5th Gr. 1986).
In Bradshaw, a crim nal defendant argued that a judge on the Texas
Court of Crimnal Appeals should have been disqualified because at
the tinme of the defendant’s conviction the future Judge’s nanme was
listed on a brief as State Prosecuting Attorney in the defendant’s
appeal. 1d. at 1328. The judge in Bradshaw expl ained that in fact
he had not participated in the prosecution of the case at all, and
that his nanme had appeared on the brief sinply as a matter of
courtesy and protocol. We held that whether the judge actually
participated in the prosecution was i mmateri al because the |listing
of his nane on the brief underm ned t he appearance of inpartiality.

Id. at 1329.

Yet, when carefully read, the opinion in Bradshaw nakes
pellucid that it does not present a “sonewhat simlar fact
situation” to that in Republic of Panana |I. Republic of Panama I,
217 F.3d at 347. The recusal ordered in Bradshaw was directed at
a judge who was not just correctly listed on the State’s brief as
prosecuting attorney (albeit he did not personally participate in
the prosecution), but who was in fact schedul ed to hear the appeal
of the very sanme case of the very sanme crimnal defendant.
Bradshaw does not deal with a nere amcus; it is not a civil case;

it does not involve a union, trade associ ati on, or bar associ ati on;



it correctly identified the judge as the prosecuting attorney; and
it inplicated a substantive pl eadi ng —t he appel |l ate brief —not,
as here, a non-substantive, procedural notion. Because Bradshaw
neither presents nor answers the questions raised by the instant
case, it affords no support for the panel’s decision to require the

Judge’ s recusal under the present circunstances.

Al t hough Bradshaw of fers no map out of the present situation,
we are not here navigating uncharted waters. |In an earlier en banc
decision, this court held that a district judge who, before ever
becom ng a judge, served as president of a racially segregated bar
associ ation, was not thereby disqualified fromhearing plaintiffs’
claims of racial discrimnation in the admnistration of the
Al abama State Bar examnation. Parrish v. Bd. of Commirs of the
Ala. State Bar, 524 F.2d 98 (5th Cr. 1975). Even though that
future judge had actually taken steps to change the bar’s
segregation policy, he was faulted by those who sought his recusal
for the failure of his effort to obtain nenbership for African-
Anmerican |lawers during his termof |leadership. Id. at 101. W
held in Parrish that the allegation concerning the judge's *“past
activities in the Mntgonery [Al abama] Bar Association [] is
essentially an allegation based on the judge’ s background and
states no specific facts that woul d suggest he would be anything
but inpartial in the deciding the case before him” 1|d.

The facts in Parrish nore closely parallel those presented in
this case than do the facts in the Bradshaw decision relied on by
the Republic of Panama | panel. Even if the views expressed in the
am cus brief ten years earlier had been firmy held by the Judge at

the time that the brief was witten (note that nothing other than



hi s nmenbership in the am cus association and his prior presidency
of it can be cited as evidence that in fact he held those views),
this would not be grounds for forced recusal under the
jurisprudence of this or any other circuit. More to the point,
that is not the question presented by the record in this case,
whi ch does not indicate that the Judge ever expressed any anti-
t obacco sentinents, either publicly or privately, nuch | ess that he
ever participated in any tobacco litigation whatsoever, whether as
a party or as counsel. Hs only “taint” was his connection to a
bar associ ation that advocated, solely as a friend of the court, a
simlar position on simlar litigation in state court alnost a
decade earlier. Such an attenuated nexus is woefully insufficient
to underpin this court’s interference with the Judge’s deci sion,
which was well within his discretion

Equally inportant in sorting out this issue is the position
taken by the United States Suprene Court. In Laird v. Tatum 409
US 824 (1972)(Rehnquist, J., nem) then-Associate Justice
Rehnqui st decided not to disqualify hinself on the basis of public
statenents he had nmade prior to his appointnent to the bench. As
a Departnent of Justice |awer, he had testified as an expert
W tness before the Senate Judiciary Commttee’ s Subconmttee on
Constitutional R ghts regarding the statutory and constitutiona
| aw dealing with the authority of the executive branch to gather
information. Notably, then-attorney Rehnquist’s remarks included
a reference to the very case involved (Laird), which then was
pending in the D.C. Crcuit. ld. at 825-27. The respondents
contended that the Justice should disqualify hinself because he had
previously expressed a public view concerning what the law is or

ought to be in the matters presented in the Laird litigation. |d.
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at 824-25. In declining to recuse, Justice Rehnqui st stated:

Proof that a Justice’s mnd at the tine he
joined the court was a conplete tabula rasa in
the area of constitutional adjudication would
be evidence of | ack of qualification, not |ack
of bi as.

The oath prescribed by 28 U S.C. § 453 which
i s taken by each person upon becom ng a nenber
of the federal judiciary requires that he
“adm ni ster justice wthout respect to
persons, and do equal right to the poor and to
the rich,” that he “faithfully and inpartially
di scharge and performall the duties incunbent
upon (him . . . agreeably to the Constitution
and laws of the United States.” Every
litigant is entitled to have his case heard by
a judge m ndful of this oath. But neither the
oath, the disqualification statute, nor the
practice of the former Justices of this Court
guarantee a litigant that each judge wll
start off fromdead center in his wllingness
or ability to reconcile the opposing argunents
of counsel wth his wunderstanding of the
Constitution and the |aw That being the
case, it is not a ground for disqualification
that a judge has prior to his nomnation
expressed his then understanding of the
meani ng of sone particular provision of the
Consti tution.

ld., 409 U S. at 835; 838-39.

In addition to repudiating clear direction fromboth our own
en banc court and the Suprene Court, the panel opinion disregards
t he unani nous voices of other U S. Courts of Appeals that have
addressed the i ssue. For exanple, in Schurz Conmuni cati ons v. FCC,
982 F.2d 1057 (7th Gr. 1992), Judge Richard Posner denied a
recusal notion that was based on an affidavit he had submtted as
an expert wtness fifteen years earlier in an antitrust case
i nvol ving the identical question presented in the case in which his

11



di squalifi
28 U S . C

si tuati on,

cation was bei ng sought. Judge Posner reasoned that if

8§ 455(a) were interpreted to require recusal

I would be eternally disqualified from
participating 1in antitrust or regulatory
cases, because when | was a |aw professor |
acted frequently as a consul tant and
occasionally an as expert W t ness in
regul atory and antitrust matters t hat
presented the sanme types of issues, often in
the sanme industry, as do cases that cone
before this court. No decision supports such
an interpretation.

* * %

The affidavit repeated views about antitrust
policy that | had stated in many different
fora over a period of years, and the novants
do not and could not argue that a judge should
disqualify hinself because he has views on a
case.

Id. at 1061-62.

Siml

Li ggett,

in such a

arly, in a much nore cl osely anal ogous case, G pollone v.

802 F.2d 658 (3rd Gr. 1986), the district |

while in private practice, represented a tobacco conpany

udge had,

in a case

involving a products liability claimlike the one currently pendi ng

before himas a judge. The Third Crcuit affirmed the district

court’s decision not to recuse hinself, stating:

[Pl rior know edge about |egal issues is not a
ground for recusal of a Judge. . . .If Judges
coul d be disqualified because their know edge
of legal issues which mght be presented in
cases com ng before them then only the | east-
informed and worst-prepared | awers could be
appoi nted to the bench.
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ld. at 659-60. See also United States v. Payne, 944 F.2d 1458 (9th
Cir. 1991)(rejecting the notion that generalized policy views,
expertise on and exposure to a subject necessitates recusal);
United States v. Alabama, 828 F.2d 1532 (11th G r. 1987) (hol di ng
that district judge' s background representing plaintiffs in civil
rights actions does not warrant disqualification in a school
desegregation case brought by United States against Al abama);
Rosquist v. Soo Line Railroad, 692 F.2d 1107 (7th GCr.
1982) (affirm ng a deni al of recusal and hol ding that a judge is not
required to recuse hinself nerely because he holds and had
expressed certain views on a subject.)

In the instant litigation, the defendant tobacco conpanies
inply that the fact that, in the old state case, the nane of one of
today’ s opposing counsel was listed as counsel for the amcus
associ ation on the sane pleading (notion for permssionto file an
amcus brief) as was the nane of the Judge (erroneously) as
presi dent of the client associ ati on —t hereby evi denci ng t hat t hey
bel onged to the sanme bar association —requires recusal. Thi s
argunent is so lacking in nerit that it needs no further coment.
Anot her concern rai sed by the tobacco defendants is that the Judge
“appeared” to have been involved in litigation against the sane
t obacco conpanies. This too is feckless, as we have |l ong rejected
this “identity of parties” argunent. For exanple, in Chitamacha

Tri be of Louisiana v. Harry L. Laws Co., Inc., 690 F.2d 1157 (5th
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Cir. 1982), the presiding judge had, during his | aw practice prior
to assum ng the bench sone six years earlier, represented Texaco,
currently a defendant in the case before him on an unrelated
matter. Id. at 1166. QO her defendants in the case were related to
partners in the judge's fornmer law firm 1d. at 1167. W agreed
with the Judge that his recusal was not required, declaring his

connection with Texaco too renpte and i nnocuous to warrant

di squalification. If direct representation of a party (not an
am cus) six years earlier is too renote, surely nere nenbership in
and past presidency of a bar association whose only nexus with the
appeal then pending before the state suprene court was the filing
of an am cus brief eight years earlier, relating to a commobn —but
non-represented —party, cannot require reversal of the Judge’'s
exercise of discretion not to recuse hinself.

We can perceive no legitimate basis for disturbing the Judge’s
exercise of discretion in this case and would affirmhis denial of
the recusal notion. W are satisfied that this issue cuts across
i deol ogy, politics, and judicial philosophy, and that it has the
potential for undermning the independence of the federal
judiciary. No existing jurisprudence supports, nuch | ess requires,
recusal of a judge who, years before taking the judicial oath, had
expressed an opinion on an issue of law, or had represented the

sane or a related party, or had belonged to and held office in an
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organi zati on that advocated a particular view of public policy or
|l egal interpretation. Never before has any court accepted “issue
recusal” as a ground for reversing a judge who in his own exercise
of discretion, concluded that his recusal was not required. The
panel decision that this court has refused to rehear en banc sets

an al arm ng precedent by doing precisely that, and trivializes our

oath in the process. For these reasons we are constrained to
dissent fromthe refusal of a majority of the judges of this court

to vote to rehear this case en banc.
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