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FOR THE FI FTH Cl RCU T
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KING Chief Judge:
In this maritinme personal injury case, both parties appeal

the judgnent of the district court. For the follow ng reasons,

we AFFI RM

District Judge of the Eastern District of Texas,
sitting by designation.



| . FACTUAL BACKGROUND

On January 18, 1995, Plaintiff/Appellant/Cross-Appellee
Fazal Karim a citizen of Bangl adesh, was engaged as a seaman
aboard the MV LOUSSI O, a Panamani an-flag bul k carrier owned by
Def endant / Appel | ee/ Cr oss- Appel | ant Fi nch Shi ppi ng Conpany, Ltd.
(“Finch”), a Maltese corporation. Wile at sea off the coast of
Ber nuda, on August 17, 1995, Karimwas seriously and permanently
i njured when he slipped and fell sonme twenty to thirty feet to
the bottomof a cargo hold.! He endured severe injuries fromhis
fall: he fractured his lunbar vertebrae; he fractured, on his
|l eft side, his hip, pelvis, leg, ankle, heel, and wist; he
incurred several herniated discs in his back and neck; and he
suffered a detached retina in his right eye.

During Karim s evacuation out of the hold, he experienced
acute pain. Once in the vessel’s infirmary, Karimwas
adm ni stered aspirin and non-narcotic nedi cati on because ot her
pai n nmedi cations, including codeine and norphi ne, had expired.
Kari m was unable to nove and unable to use the bat hroom
i ndependently. He remained in this condition for nine days.

Capt ai n Mohammed Yosuf contacted the international nedical
service, CI.RM Medical Italia, by telex for assistance.

Al t hough Captain Yosuf was advi sed by doctors in Rone to evacuate

1 The district court sets forth the details of Karinis
fall inits opinion. See Karimyv. Finch Shipping Co., 94 F.
Supp. 2d 727, 731-32 (E.D. La. 2000).
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Karim Captain Yosuf could not do so because he was unable to
obtain helicopter service fromBernuda due to an inpendi ng
tropical storm Captain Yosuf chose to proceed past the Bahanas
and Florida. Follow ng discussions with the Coast Guard and
C.1.R M doctors, he directed the vessel to New Oleans. During
this nine-day voyage, Karimwas in excruciating pain, an ordeal
that the district court described as “a window into Hell.” Karim

v. Finch Shipping Co. (*Kariml”), 94 F. Supp. 2d 727, 732 (E. D

La. 2000). Upon arrival in New Ol eans, Karimwas evacuated by
helicopter to Jo Ellen Smth Hospital in Al giers, Louisiana,
where he recei ved extensive nedical treatnent, including various

surgeries.

1. PROCEDURAL HI STORY

On Novenber 30, 1995, Karimand his wife, Noor Begum Karim
brought suit against Finch and six other parties in the Gvil
District Court for the Parish of Oleans, State of Louisiana.
Then, on Decenber 5, 1995, Karim brought suit in the United
States District Court for the Eastern District of Louisiana,
seeking to enjoin the Immgration and Naturalization Service
(“INS") fromdeporting him He sought this injunction because of
his debilitated condition and urgent need for nedical care. The
district court granted Karims request for a tenporary

restraining order against the INS. Subsequently, on Decenber 15,



the district court issued a prelimnary injunction preventing
Karim s deportation.

Al so on Decenber 15, Karimfiled an action in the sanme
federal district court against the MV LOUSSIO in rem Finch, and
several other parties. Finch posted a security bond for the
vessel in district court, and it was rel eased on Decenber 21,
1995. Shortly thereafter, on Decenber 26, 1995, Finch entered an
appearance and filed an answer and cl aim

In addition, on April 3, 1996, Finch instituted a separate
limtation of liability proceeding pursuant to 46 U S.C. App.

§ 1852 in the sanme district court. The district court then
entered a nonition® and concursus* in this limtation action,
restraining the prosecution of any state court clains and
requiring all parties with clains against Finch to direct those
clains to its court. Karimfiled an answer, contesting Finch’s
right tolimtation of liability and seeki ng damages for his
injuries under the Jones Act, 46 U S.C. 8 688, and general United
States maritine law. On October 16, 1996, after receiving the

appropriate stipulations, the district court stayed the

limtation action, |lifted the nonition, and permtted Karimto
2 See infra note 7.
3 See infra note 8.
4 See infra text preceding note 8.

4



pursue his clains against Finch in state court, all the while
preserving Finch’s right to seek [imtation in its court.

In April 1997, the district court granted Karims notion to
voluntarily dismss his clains in Karinm s federal action and
entered judgnent in favor of the defendants, which was

subsequently affirmed by this court. See Karimyv. Finch

Shi ppi ng, No. 97-31027, 177 F.3d 978 (5th Gir. 1999) (unpublished
table opinion). Thereafter, the actions then pendi ng were
Karims state court suit against Finch, and Finch s federal
limtation proceedi ng.

Al so, on April 10, 1997, in another proceeding, the district
court dissolved the prelimnary injunction preventing Karinis
deportation because Karinis nedical condition had inproved and he
was capable of travel. Karimwas then returned to Bangl adesh.

On July 9, 1997, the state trial court found that it | acked
personal jurisdiction over Finch, and the Louisiana Fourth

Circuit Court of Appeal affirnmed. See Karimyv. Finch Shipping

Co., 97-2518 (La. App. 4 Gir. 8/26/98), 718 So. 2d 572.5 The

5 We note that the Louisiana Fourth Grcuit Court of
Appeal in a subsequent case held that it should not have
considered the issue on the nerits in Karim See Jackson v.
Anerica’'s Favorite Chicken Co., 98-0605 (La. App. 4 Gr. 2/3/99),
729 So. 2d 1060, 1065 (stating that an appeal froma parti al
summary judgnent that |acks requisite designation by the trial
court or an agreenent of the parties to that effect nmay not be
converted to a supervisory wit and then considered on the nerits
and overruling the procedure in Karim.
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Loui si ana Suprene Court denied review. See Karimyv. Finch

Shi ppi ng Co., 98-2499 (La. 11/25/98), 729 So. 2d 568.

On June 30, 1998, Finch noved to dismss voluntarily its
federal limtation action, but the district court denied the
nmoti on because the issues regarding clains against the res and
limtation of liability had been joined. On May 17, 1999, Finch
moved to dismss its claimfor |ack of personal jurisdiction, res
judicata, and forum non conveniens. Alternatively, Finch noved
for summary judgnent on Karims penalty wage clai m brought
pursuant to 46 U.S.C. 8§ 10313. The district court denied Finch's
motion to dismss, but granted summary judgnent in favor of Finch
on the penalty wage claimand dismssed Karinis wife's clains for
| ack of evidence.

The district court conducted a trial on Finch’s [imtation
petition on January 24 and 25, 2000. Additional testinony
regardi ng the | aw of Bangl adesh was heard on March 20, 2000. On
April 14, 2000, the district court entered its detailed Findings
of Fact and Conclusions of Law in which it nmade the foll ow ng
rulings: (1) the district court properly had jurisdiction in the
matter; (2) Finch was entitled to |imtation, but not
exoneration, of liability; (3) the choice-of-law anal ysis pointed
to Bangl adeshi law, (4) the case was not appropriate for a forum
non conveni ens disnmssal; (5 Karimwas entitled to $63, 668. 16
for past medi cal expenses, $20,000 for future medi cal expenses,
$13, 081. 28 for past |ost wages, $26,451.70 for |ost future wages,
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and $160, 000 for general damages (pain and suffering); (6) Karim
was not entitled to nom nal, aggravated, or punitive damages; (7)
Karimwas entitled to prejudgnent interest on past |osses
(totaling $176,749.44) at a rate of 5.6% per annumfromthe date
the limtation action was reactivated in federal court (Novenber
25, 1998) until the date of the district court judgnment (Apri

14, 2000); and (8) Karimwas entitled to $70,000 for litigation

costs, including attorneys’ fees. See Kariml, 94 F. Supp. 2d at

746. The district court denied Karims post-trial notions, see

Karimyv. Finch Shipping Co. (“Karimll”), 111 F. Supp. 2d 783,

784-85 (E.D. La. 2000), and Karimtinely appeal ed. Finch also

tinmely cross-appeal ed.

I11. PROPRIETY OF THE DI STRI CT COURT S JUDGMVENT

As both Karimand Finch are cross-appealing al nost all
aspects of the district court’s ruling, we analyze at the outset
those issues presenting threshold matters, which may pretermt
the determ nation of other points on appeal. Therefore, we
address the following issues in turn: (1) whether the district
court properly determned that it had jurisdiction; (2) whether
the district court erred in refusing to dismss the action on
forum non conveni ens grounds; (3) whether the district court
erred in determning a “quantuni for general danmages under

Bangl adeshi | aw, (4) whether the district court’s general danage



award was excessive under Bangl adeshi |aw, (5) whether the
district court erred by failing to apply the codified general
maritime | aw of Bangl adesh —the Merchant Shipping O di nance (the
“M5O'); (6) whether the district court erred in granting sunmary
judgnent on the United States penalty wage statute; (7) whether
the district court erred in failing to award mai nt enance under

t he enpl oynent contract, the MSO, or the United States general
maritime law, (8) whether the district court erred inits

determ nation of prejudgnent interest; and (9) whether the
district court erred inits determnations of litigation costs,

i ncludi ng attorneys’ fees.

A. Jurisdiction

We provide first a brief background on |imtation of
liability actions. Then, we analyze Finch’s jurisdictional
chal | enge.

1. Statutory Background

This case concerns the Limtation of Liability Act of 1851,
46 U.S.C. App. §§ 181-196 (anmended 1936) (the “Act”). “The Act
was primarily patterned after the English limtation act, 26 Ceo.

3, ch. 86 (1786).” Vatican Shrinp Co. v. Solis, 820 F.2d 674,

677 (5th Cr. 1987); see also Just v. Chanbers, 312 U S. 383, 385

(1941) (stating that the limtation of liability statutory

provi sions were “enacted in light of the maritinme |aw of nodern



Europe and of legislation in England”). The Suprene Court has
descri bed the purpose of the Act, stating:

[ T] he great object of the [Act] was to encourage

shi pbui I ding and to induce the investnent of nopney in
this branch of industry[] by limting the venture of
those who build the ship to the loss of the ship itself
or her freight then pending, in cases of damage or
wrong, happening without the privity or know edge of
the ship owner, and by the fault or neglect of the
mast er or other persons on board.

Hartford Accident & Indem Co. v. S. Pac. Co., 273 U S. 207, 214

(1927).

The Act provides shipowners two alternative | egal channels
toinitiate their limtation of liability rights. Under 46
U S . C App. 8 183,° a shipowner can “set up [limtation] as a
def ense” by pleading the general substantive provisions of § 183
in an answer filed in any court, including a state court. See

Langnes v. Green, 282 U S. 531, 543 (1931). However, when the

6 46 U.S.C. App. 8§ 183 states in relevant part:
(a) Privity or know edge of owner; limtation

The liability of the owner of any vessel, whether
Anmerican or foreign, for any enbezzlenent, |oss, or
destruction by any person of any property, goods, or
mer chandi se shi pped or put on board of such vessel, or
for any | oss, damage, or injury by collision, or for
any act, matter, or thing, |oss, damage, or forfeiture,
done, occasioned, or incurred, wthout the privity or
know edge of such owner or owners, shall not, except in
the cases provided for in subsection (b) of this
section, exceed the anount or value of the interest of
such owner in such vessel, and her freight then
pendi ng.

46 U.S.C. App. § 183 (Supp. 2001).
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“right of [the shipowner] to alimted liability [is] brought
into question . . . [it brings the action] within the exclusive
power of a court of admralty.” 1d. at 542.

The shi powner’s second option is to file a limtation
petition in federal district court under 46 U S.C. App. § 185.°7
The 1936 Anendnents to the Act added the requirenent that the
shi powner nust file such a petition “wthin six nonths after a
claimant shall have given to or filed with such owner witten
notice of claim” 46 U S.C. App. 8 185. This six-nonth tine
[imt is not found in 8 183. |f the shi powner chooses to file a

8§ 185 petition, the shipowner also nmust post a bond “equal to the

7 46 U.S. C. App. 8§ 185 provides:

The vessel owner, within six nonths after a cl ai mant
shal |l have given to or filed with such owner witten
notice of claim may petition a district court of the
United States of conpetent jurisdiction for limtation
of liability within the provisions of this chapter and
the owner (a) shall deposit wth the court, for the
benefit of claimants, a sumequal to the anmount or

val ue of the interest of such owner in the vessel and
freight, or approved security therefor, and in addition
such suns, or approved security therefor, as the court
may fromtinme to tine fix as necessary to carry out the
provi sions of section 183 of this title, or (b) at his
option shall transfer, for the benefit of claimants, to
a trustee to be appointed by the court his interest in
the vessel and freight, together with such suns, or
approved security therefor, as the court may fromtine
to tine fix as necessary to carry out the provisions of
section 183 of this title. Upon conpliance with the
requi renents of this section all clains and proceedi ngs
agai nst the owner with respect to the matter in
gquestion shall cease.

46 U.S.C. App. § 185 (1958).
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anmount or value of the interest of such owner in the vessel and
freight” with the district court. See id.

The procedure provided for in 8 185 is known as a
“concursus,” and the purpose behind such a proceeding in federal
court is to permt all actions against the shipower to be
consolidated into a single case so that all clains may be
di sposed of sinultaneously: “Wen a shipowner files a federal
limtation action, the limtation court stays all related clains
agai nst the shi powner pending in any forum and requires al
claimants to tinely assert their clains in the limtation court.”®

Magnolia Marine Transp. Co. v. Laplace Towing Corp., 964 F.2d

1571, 1575 (5th Gr. 1992). “The court takes jurisdiction to
entertain those clains without a jury and ensures that the

shi powner who is entitled to limtation is not held to liability
in excess of the amount ultimately fixed in the limtation suit
(the limtation fund).” Id. (internal citations omtted). As
the Suprene Court expl ai ned:

[In essence, the § 185 proceeding] is the
admnistration of equity in an admralty court.

[ The proceedi ng] | ooks to a conplete and j ust

di sposition of a many cornered controversy, and is
applicable to proceedings in remagainst the ship as
well as to proceedi ngs in personam agai nst the owner,
the limtation extending to the owner’s property as
well as to his person.

8 The admralty court’s order in this regard is comonly
referred to as a “nonition.”
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Hartford, 273 U S. at 216 (enphasis and internal citations
omtted).
2. Jurisdictional Analysis

“We review jurisdictional determ nations de novo.” Hi dden

Gaks Ltd. v. Gty of Austin, 138 F.3d 1036, 1041 (5th G r. 1998);

see also Goone Res. Ltd., L.L.C. v. Parish of Jefferson, 234

F.3d 192, 198 (5th Gr. 2000) (“Jurisdiction is a question of |aw
whi ch we review de novo.”).

The Suprenme Court has clearly stated: “The jurisdiction of
the admralty court attaches in remand in personam by reason of
the custody of the res put by the petitioner into its hands.”
Hartford, 273 U S. at 217 (enphasis omtted). “The court of
admralty, in wrking out its jurisdiction, acquires the right to
marshal all clains, whether of strictly admralty origin or not,
and to give effect to them by the apportionnent of the res and by
j udgnent in personam agai nst the owners, so far as the court nmay

decree.” 1d. (enphasis omtted); see also Just, 312 U S. at 386

(stating that a court of admralty in a limtation proceeding
“may furnish a conplete renedy for the satisfaction of [all]
clains by distribution of the res and by judgnents in personam
for deficiencies against the owner, if he is not rel eased by

virtue of that statute” (enphasis omtted))?® The Chickie, 141

o We note that Shaffer v. Heitner, 433 U S. 186 (1977),
does not cast doubt upon the statenents in Hartford and Just that
the admralty court also has “in personani jurisdiction via the
res. 1In Shaffer, the Suprene Court held that the requirenents

12



F.2d 80, 84 (3d Gr. 1944). The Suprenme Court has al so stated
that the admralty court retains its jurisdiction regardless of
how the limtation issue is resolved. See Just, 312 U S. at 386-
87, Hartford, 273 U. S. at 220.

As these statenents by the Suprene Court indicate, we do not
confront this issue res nova. Although Finch repeatedly asserts
that it is a novel question whether a shipowner “waives” its
jurisdictional defenses by filing a “defensive” |imtation of
liability petition, as explained above and further discussed
bel ow, Finch’'s characterization of the question is inaccurate,
and the question itself is not novel.

Finch’s argunent rests on its assertion that it had a right
under federal law to invoke a concursus and a statutory right to
seek limtation of liability in federal court. Finch clains that

it was “conpelled” to file a petition under 46 U S.C. App. § 185

for “quasi in renf and “in personant jurisdiction are identical -
i.e., the standard set forth in International Shoe Co. V.

Washi ngton, 326 U.S. 310 (1945), and its progeny. See Shaffer,
433 U.S. at 212. Quasi in remjurisdiction refers to a court
obtaining in personamjurisdiction via property located in the
jurisdiction.

In cases such as the present one, the limtation petitioner
voluntarily and personally places the res in the hands of the
court. This situation is unlike the scenario in Shaffer in which
the property located in the jurisdiction was unrelated to the
| awsuit and was not placed in the hands of the court by the party
itself. Moreover, in Burnhamyv. Superior Court of California,
495 U. S. 604 (1990), the Suprenme Court declined to extend Shaffer
and adnoni shed the petitioner for “wenching” its statenents in
Shaffer out of context. See id. at 619-21.

We also note that, in the case before us, a judgnent in
excess of the res is not at issue.
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wthin the provision's six-nonth tinme limtation; otherwi se, it
woul d have forfeited its access to limtation of liability.

Finch argues that its limtation action was therefore “defensive”
in nature and filed only in response to Karims state court
action, which sought damages in excess of the value of the
vessel. In essence, Finch is claimng that, under the district
court’s ruling, shipowners face a Hobson’s choice —i.e., forego
their in personamjurisdiction defense, guaranteed by the Due
Process clause, or risk the possible loss of their right to seek
limtation of liability.

We do not agree. Finch is not facing a so-called “Hobson’s
choice.” Rather, Finch is sinply attenpting to i nvoke the
protections of a federal court without fulfilling its concomtant
responsibility as a result of that invocation. If a shipowner
W shes to contest the jurisdiction of a United States court, it
has every right to do so. However, if the shipowner w shes to
avail itself of the benefits offered by this forum (here, a
limtation of liability action), then it cannot conplain that the

court had no power over it.'® By invoking the statutory

10 This is so even with our decision in Vatican Shrinp Co.

v. Solis, 820 F.2d 674 (5th G r. 1987). Vatican Shrinp held that
a “defensive pleading in the state court answer [does] not
provide the federal court with jurisdiction to hear the
shipowner’s limtation claim” |1d. at 677. The consequence of
this holding is that a shi powner cannot always rely upon raising
[imtation in a state court answer because, once the |[imtation
is contested, it falls within the exclusive jurisdiction of a
federal admralty court. As such, if a shipowner has not filed
its 8 185 petition within the six-nonth tinme frame, it forfeits

14



opportunity to limt its liability, the shipowner consents to the
jurisdiction of the court. As the district court succinctly
stated: Finch voluntarily provided the district court in rem
jurisdiction by conmmencing the limtation petition and placing
the res, or the bond, in the hands of the court, and Finch
i nvoked the powers of the court to require Karimto halt his
proceeding in another forumand to file in the limtation
action.! Finch cannot now be permtted “to abandon its
limtation proceeding wthout prejudice and quietly float away.”
Kariml, 94 F. Supp. 2d at 734.

Moreover, Finch’s argunent that the district court did not
retain jurisdiction because Karimchose to proceed in state
court, which subsequently dismssed his clains for |ack of

jurisdiction, “msses the mark.” |d.

that defense. |In order to ensure access to limtation of
liability, shipowners nust therefore file § 185 petitions in
federal court to account for the possibility that the petitions
may be contested. Finch asserts that, because of Vatican Shrinp,
it is essentially required to file a 8§ 185 petition.

However, as stated in the text, Finch is not “required’ to
t ake advant age of defenses offered under federal statutes; its
action is voluntary in that it nade a strategic choice to avai
itself of a United States statutory defense to limt its
liability. Once again, if Finch wishes to take advantage of a
benefit offered by United States laws, it cannot be heard to
conplain (after the need for the defense may have evapor at ed)
that the very United States court it voluntarily petitioned and
utilized had no power over it.

1 As recently as Decenber 1998, Finch invoked the
protections of the district court. The district court denied
additional clains by Karimin federal court because of the
nmoni ti on and concursus entered by the district court on Finch’s
behal f.

15



Karims clains in state court were in personam cl ai ns.
The state court did not consider the nerits of the
clains and only held that it had no in personam
jurisdiction. The limtation proceeding in [the
district court], however, is an in rem proceedi ng.

The fact that a state court . . . lacks in
personam jurisdiction does not deprive [the district
court] of its in remjurisdiction.

Id. (enphasis omtted). W agree with the district court, which
stated, relying upon Just and Hartford, that it had “a
responsibility to provide a conplete renedy to satisfy the
answers and clains filed in Finch’s limtation proceeding
pursuant to its requested nonition.” 1d.

Finch al so argues that The Brenen v. Zapata Of-Shore Co.,

407 U. S. 1 (1972), and Wirld Tanker Carriers Corp. v. MV YA

MAW AYA, 1996 W. 20874 (E.D. La. Jan. 18, 1996), rev'd, 99 F. 3d
717 (5th Cr. 1996), support its position that the filing of a
defensive [imtation action should not operate to deprive a

shi powner of an in personamjurisdiction defense. Again, Finch's
argunments are unpersuasi ve.

In Brenen, the Suprene Court held that a forum sel ection
clause was prima facie valid and that it “should control absent a
strong showing that it should be set aside” and remanded the case
for a determ nation whether the clause was unreasonabl e and
unjust or invalid. See 407 U S. at 15. The clause in Brenen
stated that disputes were to be resolved in London, England. The
Court stated that the filing of a limtation conplaint in a

United States federal court did not nullify the prinma facie
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validity of the forum sel ection clause, focusing on the
“defensive” nature of the limtation proceeding. See id. at 19-
20. Finch thus clainms that the result in Bremen “would not have
been possible if the filing of a defensive limtation action
irrevocably subjects the res to the jurisdiction of the court.”
Finch attenpts to extend the Brenen holding to argue that a
“defensive” limtation proceedi ng does not definitively submt
the shipowner to the jurisdiction of the United States court.
Such an extension is untenable because it conflicts with Hartford
and i s unsupported because the Brenen Court did not |imt
Hartford in any fashion. W note first that the Brenmen Court was
primarily notivated by its desire to tenper the hostility toward
forum sel ection clauses, particularly at a tinme when
international transactions and agreenents were beginning to

expand. See Brenen, 407 U.S. at 9, 15 (stating that forum

sel ection clauses “have historically not been favored by Anmerican
courts” and that “in the |ight of present-day commerci al
realities and expanding international trade” such hostility could
not be sanctioned). The Court al so enphasized that the “choice
of . . . forumwas nade in an arnis-length negotiation by
experienced and sophisticated businessnen.” 1d. at 12; see also
id. at 17 (stating that the case “involves a freely negoti ated

i nternational comrercial transaction between a Gernman and an

American corporation”).
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Furthernmore, the Court did not state that the federal
district court did not have jurisdiction over the action (or that
the parties could now assert an in personamjurisdiction
defense); rather, it stated that the district court should not
have exercised that jurisdiction: “The threshold question is
whet her [the district] court should have exercised its
jurisdiction to do nore than give effect to the legitinmate
expectations of the parties, manifested in their freely
negoti ated agreenent, by specifically enforcing the forum
clause.” 1d. at 12. So, while the res established federal court
jurisdiction, the district court in Brenen should have, inits
di scretion, chosen not to exercise that jurisdiction.

Finch’s reliance on this court’s decision in Wrld Tanker,

which dealt with Federal Rule of Civil Procedure 4(k)(2), is
simlarly flawed. “Rule 4(k)(2) . . . sanctions personal
jurisdiction over foreign defendants for clains arising under
federal |aw when the defendant has sufficient contacts with the
nation as a whole to justify the inposition of United States’
[sic] |aw but w thout sufficient contacts to satisfy the due
process concerns of the long-armstatute of any particul ar

state.” Wrld Tanker Carriers Corp. v. W YA MAWAYA 99 F. 3d

717, 720 (5th Gr. 1996) (enphasis omtted). Reversing the
district court, this court held that admralty cases fell within
the anbit of Federal Rule of Civil Procedure 4(k)(2). See id. at
723.

18



Finch states that the Wirld Tanker district court rejected

the argunent that a shipowner had submtted to the jurisdiction
of the federal court by filing its limtation action and by
submtting a letter of undertaking. Finch argues further that,
on appeal, this court did not disturb the district court’s
holding that the filing of the limtation was a solely defensive
measure that did not subject the shipowner to the jurisdiction of
the court, but that this court reversed and remanded for a
consi deration of the shipowner’s national contacts pursuant to
Rule 4(k)(2). Finch asserts that this remand woul d have been
unnecessary if this court had concluded that the voluntary filing
of a defensive limtation action subjects the shipowner to either
inremor in personamjurisdiction

First, we note that the reversed district court in Wrld
Tanker appears to cite incorrectly to Brenen. As discussed supra
in this section, Brenen did not state that a limtation action
was insufficient to confer jurisdiction, but only that in sone
cases (such as those involving a valid forum sel ection cl ause),
courts should enploy their discretion not to exercise their

jurisdiction. Moreover, the Wrld Tanker district court did not

mention the Suprenme Court’s Hartford decision. 1In reversing and
remandi ng, this court explicitly did not address the jurisdiction

issue with regard to the limtation proceeding. See Wrld
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Tanker, 99 F. 3d at 724.2 W wll not ignore the explicit
dictates of |ong-established Suprene Court precedent on such a
flimsy (if not nonexistent) reed.

In sum we are faced with a situation in which Finch filed a
limtation proceeding and placed the res in the hands of the
court, let the proceeding pend for four years, made use of the
concursus and nonition, utilized the district court for its own
interests by, for exanple, attenpting to maintain a nulti-
claimant action by itself filing clains against other parties and
opposing Karinm s access to other courts, and then after the
vessel was sold (and the conpany defunct), filed a notion to
dismss the limtation action on the basis of personal

jurisdiction and forum non conveniens.®® Wen the instant United

12 Wiile the facts as set forth in the Wirld Tanker case
do not indicate the precise nature of the limtation action, it
is possible that the jurisdiction was not perfected. The Wrld
Tanker district court cited to Panaconti Shipping Co., S. A V.
MV YPAPANTI, 865 F.2d 705, 708 (5th G r. 1989), for the
proposition that the letter of undertaking was insufficient to
trigger inremjurisdiction. See Wrld Tanker, 1996 W. 20874, at
*1. However, the statenents nade by the Panaconti court in this
regard dealt with a situation in which no res existed. See
Panaconti, 865 F.2d at 707. The vessel had not been arrested,
and the limtation petitioner had not posted security. See id.
The Panaconti court found that although the court did not have
possession of the vessel or its bond, the letter of undertaking
sufficiently preserved in remjurisdiction. See id. at 708. 1In
this case, by contrast, a res definitely existed and was pl aced
in the hands of the court by Finch.

13 So, in answer to Finch's query, the reason that a
Bangl adeshi seanan’s action against a Maltese ship is in federal
court is because the shipping conpany itself sought the
protection and benefits of United States | aw
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States | aws cease to be of use, a party cannot extinguish the
proceedi ngs. Shi powners cannot avail thenselves of the benefits
under United States |laws, but then refuse to bear the possible
burdens under those | aws.

B. Forum Non Conveni ens

“The forum non conveni ens determnation is commtted to the
sound discretion of the trial court. It may be reversed only

when there has been a cl ear abuse of discretion; where the court

has considered all relevant public and private interest factors,
and where its balancing of these factors is reasonable, its

deci si on deserves substanti al deference.” Piper Aircraft Co. V.

Reyno, 454 U. S. 235, 257 (1981) (enphasis omtted and added); see

al so McLennan v. Am Eurocopter Corp., 245 F.3d 403, 423 (5th

Cr. 2001) (“We review the district court’s denial of a notion to
dism ss for forum non conveniens for a clear abuse of
di scretion.”).

The “doctrine of forum non conveni ens proceed[s] from|[the]
premse [that] . . . [i]n rare circunstances, federal courts can
relinquish their jurisdiction in favor of another forum?”

Quackenbush v. Allstate Ins. Co., 517 U S. 706, 722 (1996)

(enphasis omtted). This doctrine enables a court to decline to
exercise its jurisdiction if the noving party establishes that
the convenience of the parties and the court and the interests of
justice indicate that the case should be tried in another forum

Bui |l ding upon its previous case in Gulf Gl Corp. v. Glbert, 330
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U S 501 (1947), the Suprene Court set out the framework for
anal yzing forum non conveniens in an international context in

Pi per Aircraft. First, “the court nust determ ne whether there

exists an alternative forum” Piper Aircraft, 454 U S. at 254

n.22. Second, the court nust determ ne which forumis best
suited to the litigation. See id. at 255.

The following factors are generally considered in the first
step: (1) anenability of the defendant to service of process and
(2) availability of an adequate renedy in the alternative forum

See id. at 254-55 n.22; see also McLennan, 245 F.3d at 424. I n

perform ng the second step, a court mnust consider whether
“certain private and public interest factors weigh in favor of

dismissal.” MLennan, 245 F.3d at 424.1

14 The “private interest” factors include:

the relative ease of access to sources of proof;
availability of conpul sory process for attendance of
unwi | I'ing, and the cost of obtaining attendance of
wlling, wtnesses; possibility of view of [the]

prem ses, if view would be appropriate to the action;
and all other practical problens that nake trial of a
case easy, expeditious and inexpensive[;] . . .
enforceability of judgnent . . . [; and whether] the
plaintiff [has sought to] “vex,” “harass,” or “oppress”
t he def endant.

@lf Gl, 330 U S at 508.

The “public interest” factors include adm nistrative
difficulties, reasonabl eness of inposing jury duty on the people
of the community, holding the trial in the view of those
affected, and local interest in having |localized controversies
deci ded at home. See i1d. at 508-009.
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The district court concluded that, although Finch had made a
tinmely notion to dismss for forum non conveni ens, the court
could not consider the notion until the limtation issue (which

depended upon United States | aw) had been decided. See Kariml,

94 F. Supp. 2d at 736-37. After resolving the limtation
gquestion, the district court perforned the famliar Qulf

Ol /Piper Aircraft forumnon conveni ens anal ysis and determ ned

that the private and public interest factors denonstrated that no
ot her forum was adequate, available, or nore convenient than the
current one.

Finch clainms that the district court erred in refusing to
dism ss the action on forum non conveni ens grounds primarily
because it del ayed consideration of the notion until the
resolution of the limtation issue. By doing so, Finch asserts
that the district court permtted the creation of the very
factors upon which it later relied to find that another forum was
not appropriate.

W note at the outset that the district court was perhaps
generous in characterizing Finch's forum non conveni ens notion as
“tinely.” To be clear, Finch filed its first such notion in
response to Karinms federal civil suit (which was eventually
di sm ssed without prejudice). The district court deferred ruling
on the notion to allow Karimto conduct discovery on the matter.
A few nonths after this first forum non conveniens notion, Finch
then instituted its limtation proceeding (the one before us on
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appeal ). Although Finch stated in its limtation petition that
it was reserving a forum non conveni ens defense, it did not file
a notion to dismss based on those grounds until approximtely
three years later, on May 17, 1999. Finch clains that this del ay
was attributable to Karinmis efforts to litigate in state court.
However, even assum ng argquendo that the state litigation
interfered with Finch’s notion, Finch does not explain why it did
not urge the forum non conveniens notion in the tinme period
between its filing of the limtation petition (April 3, 1996) and
the district court’s authorization for Karimto litigate in state
court (Qctober 16, 1996).

In any case, the district court’s ultimate refusal to
di sm ss on forum non conveni ens grounds was not a clear abuse of
di scretion. Although the district court may have given the
inpression in sone of its statenents that courts are al ways
obligated to resolve the [imtation action before the forum non
conveni ens issue, the court’s ultimte resolution of the forum
non conveniens issue is unaltered, as we explain bel ow.

When [imtation of liability proceedi ngs and forum non
conveniens intersect, the limtation issue is sinply taken as yet

anot her factor to consider in the well-established Gulf G I/ Piper

Aircraft framework. First, this approach fits within the
traditional forumnon conveniens test —i.e., Qulf Gl made clear
that the factors to be considered in the analysis were not

exclusive to the ones it set out. See Gulf Gl, 330 U S. at 508
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see also Piper Aircraft, 454 U S. at 249-50. And second, this

approach al so harnoni zes with the few reported decisions facing a
forum non conveniens issue in the context of a limtation
proceeding —i.e., sonme courts have dism ssed the limtation
action based on forum non conveni ens and sone have not, depending

on the circunstances i nvol ved. See, e.qg., Argonaut P ship, L.P

v. Bankers Tr. Co., Nos. 96 CV. 1970 (MBM), 96 ClV. 2222 (MBM),

avai |l abl e at 1997 W. 45521, at *15 (S.D.N. Y. Feb. 4, 1997)

(denying the notion to dismss on the basis of forum non

conveniens and citing, anong others, In re Maritinma Aragua, S. A,

823 F. Supp. 143 (S.D.N. Y. 1993), which invol ved various cl ains

in the context of a limtation proceeding); In re Am President

Lines, Ltd., 890 F. Supp. 308, 318 (S.D. N Y. 1995) (denying the

nmotion to dism ss on the basis of forum non conveniens); In re

Maritima Aragua, S.A , 823 F. Supp. 143, 150-51 (S.D.N. Y. 1993)

(sanme). But see In re CGeophysical Serv., Inc., 590 F. Supp.

1346, 1361 (S.D. Tex. 1984) (dism ssing the action on forum non
conveni ens grounds).

As for the “limtation proceeding” factor in the forum non
conveniens inquiry, we agree with the district court that United
States | aw governed the limtation action. United States courts
“must apply foreign limtation law if the substantive liability
of the parties is governed by a foreign law and if the [imtation
| aw of the foreign country is such an integral part of the
substantive | aw governing the action that it can be said to
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‘attach’ to the substantive liability law.” Korea Shi pping Corp.

v. Tokio Marine & Fire Ins. Co., 919 F.2d 601, 604-05 (9th Cr

1990) (citing Black Dianond S.S. Corp. v. Robert Stewart & Sons,

Ltd. (The Norwalk Victory), 336 U S. 386, 395 (1949)). “If

either of the two conditions is not net, then U.S. courts apply

the rule in [Oceanic Steam Navigation Co. v. Mellor (The
Titanic), 233 U. S. 718 (1914)]: U. S limtation |law controls.”
Id. at 605.

In this case, Bangl adeshi |aw was found to be the applicable
substantive law, a determ nation that neither party strongly
di sputes on appeal .*® However, Finch did not offer any evidence
or make any argunent that Bangl adeshi limtation | aw even
existed, nmuch less that it is so integral that it “attached” to
the substantive liability law. Finch did not contest at any
point the determnation that the “law of the foruni rule, based
on Mellor, dictated that United States law applied to its
[imtation proceeding.?®

This determ nation infornms the consideration of the forum
non conveniens inquiry. In addition to private and public
interest factors, such as Karimreceiving nedical treatnent in

the United States, evidence and testinony being easily accessible

15 See infra note 18.

16 In fact, inits briefs, Finch concedes that its case is
di stingui shable fromthe Geophysical Services case in that
Canadian limtation | aw was found applicable in the |atter case.
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inthis forum and counsel for both parties being based in this
forum the fact that United States |imtation | aw applies al so

wei ghs against dismssal. See, e.q., Argonaut P ship, 1997 W

45521, at *15 (stating that “courts have denied forum non
conveni ens notions where a related action, requiring nmuch of the
sane evidence, was pending also in the jurisdiction and could not

be dism ssed”); Maritima Araqua, 823 F. Supp. at 147 (denying a

nmotion to dismss on the basis of forum non conveni ens and
stating that the “crucial factor in the case at bar [was] the
presence of the Limtation Proceedi ng brought by the

[ shi powners]”); id. at 150-51; see also Am President Lines, 890

F. Supp. at 318 (holding that the doctrine of forum non
conveni ens did not conpel dism ssal of related actions for

l[imtation of vessel owners’ liability); Geophysical Serv., 590

F. Supp. at 1357, 1361 (finding the Canadian |imtation act
appl i cable and dism ssing the action on the basis of forum non
conveni ens) . ¥’
As we have recently stated, “[t]he district court’s analysis
is consistent with the procedural framework [of GQulf

Ol /Piper Aircraft that] the district court is obligated to use.

Mor eover, there is nothing unreasonabl e about the concl usions
reached therein. Thus, there is no abuse of discretion and no

reversible error arising fromthe district court’s denial of

17 See supra note 16.
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[the] npbtion to dismss for forum non conveniens.”
McLennan, 245 F.3d at 425 (footnote omtted).

C. Quantum for General Damages Under Bangl adeshi Law

As stated above, the district court determ ned that the
substantive | aw of Bangl adesh should apply to Karims clains. It
then determ ned the appropriate neasure of Karinm s danmages (i.e.,
guant um under Bangl adeshi |aw. Because of the dearth of
reported Bangl adeshi cases on quantumin tort, the district court
| ooked to English and Indian precedent for guidance. The
district court found that under Indian jurisprudence, a general
damage award for pain and suffering would be approximately in the
range of U.S. $50,000 and U.S. $100,000 for Karims type of
injuries. The court also stated that each case depended on its
own uni que facts and circunstances and chided Karimfor falsely
assum ng that general damages can be neasured without regard to
context. The district court thoroughly analyzed all avail able
informati on and awarded Karima total of Taka 8, 000,000 (U.S.
$160, 000) .

Kari m objects to this determ nation, arguing that Federal
Rule of GCvil Procedure 44.1 requires that the party asserting
application of foreign | aw denonstrate the applicability of the
foreign law to the court. Karimstates that Finch has not

est abl i shed Bangl adeshi law as to quantum which is evident by
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the district court’s resort to other nations’ casel aw. '8
Describing the policies underlying this requirenent, he states
further that, absent sufficient proof of foreign |law, the court
shall apply the law of the forum (in this case, that of the
United States). As such, he faults the district court for
entering into a “contextual analysis” of Indian and Engli sh
jurisprudence, which, he clainms, is both subjective and
I naccur at e.

“We review questions regarding foreign | aw de novo. This

analysis is plenary.” Banco de Credito Indus., S.A v. Tesoreria

Gen., 990 F.2d 827, 832 (5th Cr. 1993) (internal quotations and
citations omtted). “Wen the parties have failed to
conclusively establish foreign law, a court is entitled to | ook
toits own forums lawin order to fill any gaps.” 1d. at 836
see al so 9 CHARLES ALAN WRI GHT & ARTHUR R. M LLER, FEDERAL PRACTI CE AND

PROCEDURE 8 2447 (1995) (stating that when foreign | aw cannot be

18 Federal courts sitting in admralty apply the admralty
choi ce-of -l aw anal ysis established in the Suprene Court cases of
Lauritzen v. Larsen, 345 U S. 571 (1953), and Hellenic Lines,

Ltd. v. Rhoditis, 398 U S. 306 (1970). Under the Lauritzen-
Rhoditis framework (as it is comonly called), courts exam ne the
foll ow ng nonexhaustive list of factors to determ ne which
substantive law controls: (1) the place of the wongful act, (2)
the law of the flag, (3) the allegiance or domcile of the
injured, (4) the allegiance of the defendant shipowner, (5) the
pl ace of contract, (6) the inaccessibility of the foreign forum
(7) the law of the forum and (8) the base of operations of the
shi powner. See Solano v. Gulf King 55, Inc., 212 F.3d 902, 905
(5th Gr. 2000). Wile Karimnentions in passing that the above
factors point toward United States |aw, he focuses his criticisns
on the district court’s utilization of English and |Indian
precedent in its application of Bangl adeshi |aw.
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ascertained, the district court mght reconsider its initial
decision to apply foreign | aw and decide instead to apply

donestic law (citing, inter alia, Synonette Shipyards, Ltd. v.

dark, 365 F.2d 464, 468 n.5 (5th Cir. 1966))).

Follow ng the trial on the liability and limtation phase of
the case, the district court held a trial on the guantum aspect
of the matter. There were only two published Bangl adeshi tort
cases available to the district court, and neither was directly
relevant to the quantumissue at hand. The district court also
heard testinony and argunent from four expert w tnesses, and the
court found these wtnesses to be know edgeable as to the | aws of
Bangl adesh, India, and the United Kingdom?® These experts
informed the court that Bangl adeshi courts would | ook to Indian
and British cases for guidance.?

Thus, Finch marshaled as nmuch infornmation as possible to
illum nate what a Bangl adeshi court m ght do under these

circunstances. This case is distinguishable from for exanple,

19 The district court’s description of the historical
ori gi ns of Bangl adesh conci sely and adeptly expl ai ns why
Bangl adeshi | egal traditions draw fromthe jurisprudence of
I ndi a, Pakistan, and the United Kingdom See Kariml, 94 F.
Supp. 2d at 738.

20 Kari m argues that while Bangl adeshi | egal experts
confirnmed that a Bangl adeshi court would | ook to English
precedent to determ ne the “principles” of various causes of
action (such as tort liability), there was no support for the
conclusion that such reference would be nmade in matters of
“quantum” We do not agree. The record does contain information
t hat Bangl adeshi courts would | ook to these nations’ cases for
principles or elenents of quantum
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Banque Li banai se Pour Le Commerce v. Khreich, 915 F. 2d 1000,

1006-07 (5th Gr. 1990), in which the party chanpi oning Abu Dhab
law did not call any expert witnesses and only provided the court
wth a copy of a statute and general materials. Finch net its
obligations, and the district court had sufficient information
upon which to make its quantum determ nation. Therefore, the
district court did not err in nmaking a determ nation of quantum
under Bangl adeshi | aw by appl yi ng English and I ndi an precedent.

D. General Danmages

As noted above, the district court awarded Karim $160, 000 in
general damages. Finch contests this determ nation, asserting
that the award was excessive under Bangl adeshi |aw. Finch argues
that the district court’s award is akin to awardi ng an Aneri can
plaintiff in excess of $9 mllion. Finch asserts further that
its expert opined, based on Indian cases, that a Bangl adesh
court would award damages in the range of Taka 250,000 (U.S.
$5, 000) .

Kari mresponds that Finch's analysis ignores its own
expert’s testinony regarding British cases and focuses only on
| ndi an caselaw. He also points out that the only reported
Bangl adeshi case regardi ng personal injury did not refer to
| ndi an cases, but to British precedent. |In essence, this is
Karims argunent in the alternative —i.e., that if we find that

guant um was appropri ately determ nabl e under Bangl adeshi |aw and
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not excessively |low, Karimargues that the anmount is not
excessi vely high

Based on the information in the record and in the district
court’s thorough opinion, we conclude that the court did not err
in setting the anount of general damages under Bangl adeshi law to

be U S. $160,000.% See Kariml, 94 F. Supp. 2d at 740-43.

E. Application of the Merchant Shippi ng O di hance

The district court found that the MSO (the codified genera
maritime | aw of Bangl adesh) did not apply to Karinis service
aboard the vessel because MSO § 1(4) states that the MSO only
applies to (1) Bangl adeshi ships, (2) ships registered under the
M5O, (3) ships licensed under the MSO in coasting trade while
engaged in such trade, and (4) all other ships while in port or

within the territorial waters of Bangl adesh.?? See Kariml, 94 F.

Supp. 2d at 744. Thus, because it had determ ned that the MSO

was inapplicable in this case, the district court held that the

21 We note that Finch's so-called nunerical conparisons as
to the value of the award i n Bangl adesh are not persuasive. Such
homenmade statistics are suspect.

22 Section 1(4) of the MSO reads nore conpletely as
fol |l ows:

(a) all Bangl adesh ships wherever they nmay be, except

i nl and ships as defined by the Inland Shipping

Ordi nance, 1976 (LXXIl of 1976); (b) all ships deened
to be registered under this O di nance wherever they may
be; (c) all ships, not being Bangl adesh ships, |icensed
under this Ordinance in coasting trade, while engaged
in such trade; and (d) all other ships while in a port
or place in, or wwthin the territorial waters of

Bangl adesh.
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MSO requirenents, such as the penalty wage provision, were al so
i napplicable. See id.

Di sagreeing with the district court, Karim argues that the
MSO does apply because of the clear |anguage in the Shipping
Articles (his contract wwth Finch), which stated that the
Articles were “made pursuant to” the M5O Karimalso points to
the testinmony of Finch’s expert in which the expert stated: “The
provi sions of the Shipping Articles are governed by [the] M5O~
Finally, Karimasserts that several provisions of the Shipping
Articles specifically refer to vari ous MSO provisions.

As the district court correctly stated, the vessel in this
case does not fit into any one of the four categories of MO
8§ 1(4). The Shipping Articles do state that they were “nmade
pursuant to” the M5O The plain reading of the terns “nade
pursuant to” indicates that the nore reasonable interpretation is
the one for which Finch argues —i.e., that the Shipping Articles
fulfill the required elenments of the MSO (and not that the
Shi pping Articles mandate that all the MSO requirenents be
applicable to the seaman). This interpretation also does not
create conflict with § 1(4).

Therefore, the district court did not err in determning
that the MSOis inapplicable in this case.

F. The United States Penalty \Wage Statute

Factual determ nations regarding the penalty wage statute
are “subject to the clearly erroneous standard of review”
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Castillo v. Spiliada Mar. Corp., 937 F.2d 240, 243 (5th Gr.

1991) .
“The Seanen’s Wage Act, 46 U . S.C. § 10313, protects
seafarers by ensuring they receive tinely paynent of wages.”

Mateo v. MS KISO, 41 F.3d 1283, 1289 (9th Cr. 1994) (internal

quotations and citations omtted). The statute explicitly
applies to foreign seanen in United States ports. See 46 U S. C
8§ 10313(i) (2001). As such, their wages are necessarily

determ ned by the foreign | aw under which they were paid (in this
case, Bangl adeshi law). Cf. Mteo, 41 F.3d at 1290 (stating that
“defendants acted in good faith by abiding with the dictates of
Phil i ppi ne I aw and | ong-standi ng customin paying off the seanen
after they had returned to the Philippines”).

On June 23, 1999, the district court orally granted Finch
summary judgnent on Karims claimregarding the United States
penalty wage statute. Denying Karims request for
reconsideration of this ruling, the district court reiterated its
statenent fromthe initial hearing that Karims “assertions of
di sputed facts [as to owed wages] . . . , unsupported by
conpetent evidence, are not sufficient to survive a notion for

summary judgnent.” Karimyv. Finch Shipping Co., No.

Cl VA954169REF, available at 1999 W. 605481, at *1 (E.D. La. Aug.

11, 1999). The court also stated that the newly proffered
affidavit for reconsideration would be di sregarded because it was

untinely (given that Karimhad over three years to adduce
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evidence on this issue). See id. The district court further
stated that “Kari mwas unable to offer any credi bl e factual

di spute to Finch's contention that all wages for work he had
actually perfornmed were paid upon his discharge.” 1d.

W find no fault with the district court’s disposition of
Karims claimin this regard. W also note that Karimns argunment
on appeal that his right to wages has been established by the MSO
and the Shipping Articles is unavailing: we have upheld the
district court’s determnation that the MSO is inapplicable, see
supra Part II1l1.E, and we also agree with the district court’s
determ nation that Kari mwas not owed wages under the Shipping

Articles, see Kariml, 94 F. Supp. 2d at 744 n.10. Thus, there

is no debt for wages under Bangl adeshi |aw upon which Karimcould
base a claimfor penalty wages. Therefore, the district court
did not err in granting summary judgnent on Karim s clai munder
the United States penalty wage statute in favor of Finch.

G. Mai nt enance Under the Enpl oynent Contract, the Merchant

Shi ppi ng O di nance, or the United States General Maritine Law

Karimclains that his contract with Finch, i.e., the
Shi pping Articles, provide that, if he is injured, Finch would
pay his mai ntenance expenses until his return to Bangl adesh. He
al so states that the MSO and United States general maritine | aw
i npose simlar requirenents. In fact, under United States |law, a
shi powner is required to pay the mai ntenance expenses of an
i njured seaman until he reaches maxi num nedi cal i nprovenent.
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Kari m asserts that he provided undi sputed testinony that he
i ncurred such expenses in the anount of $34, 900.

The district court did not explicitly address this claim
i kely because Kari mdid not prove the anount of naintenance to
which he was entitled. Although Karimrefers to his maintenance
expenses in sone portions of his testinony at the bench trial, we
have been unable to | ocate the $34,900 figure in the record. As
such, this claimis not properly before us.?

H. Prejudgnent |nterest

The district court noted first that the limtation action
was stayed at Karim s request so that he could pursue his clains

in state court. See Kariml, 94 F. Supp. 2d at 745. The court

then held that prejudgnent interest should commence fromthe date
the limtation action was reactivated in the federal court. See
id.

Kari m di sputes this determ nation, stating that interest
shoul d have been awarded fromthe date of his injury. Karim
mai ntains that the district court based its decision on the
erroneous prem se that the renewal of his state court action

operated as a stay of the limtation proceeding. Karim argues

2 W al so note that the district court’s determ nations
inplicitly precluded a recovery for mai ntenance expenses. As the
MSO has been found inapplicable to Karinm s situation, see supra
Part 111.E nmaintenance based on the MSO was not possi bl e.

Basi ng mai nt enance on the United States general maritine lawis
al so not tenable because the district court had determ ned that
the choi ce-of -l aw anal ysis pointed to Bangl adeshi | aw.
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that the district court’s order permtting Karimto pursue state
court litigation did not prohibit Finch fromproceeding with its
[imtation action.

As the district court correctly stated, the award of
prejudgnent interest is discretionary (both under Bangl adeshi and
United States law). See id. Under this standard, we find that
the district court did not abuse its discretion in setting the
initial date of the interest accrual to be the date this
[imtation action was reactivated in federal court.

|. Litigation Costs, Including Attorneys’ Fees

The district court stated that, under Bangl adeshi | aw,
litigation costs, including attorneys’ fees, are discretionary
and depend in |large part on the counsel’s effort and the outcone
of the l[itigation. The court also noted that contingency fees
are di sfavored i n Bangl adesh, and attorneys’ fees are to be based
upon the work of the attorney. As such, the district court
concl uded that Karimshould be awarded litigation costs,

i ncluding attorneys’ fees, in the amount of $70, 000.

Kari m conpl ains that the district court provided no analysis
and summarily determ ned the anount of the award. Karim asserts
that this court has previously remanded and required a district
court to prove its reasons in awarding attorneys’ fees. Karim
fails to nmention that the cases it cites concerned fees awarded
under United States law. Karimgoes on to state that the
unilateral award was in direct contravention of the understanding
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between the parties and the court (i.e., that should the court
determne that Karimwas entitled to attorneys’ fees and costs,

t he anbunt woul d be determned by referral to a magi strate
judge). Such a referral is also in |ine wth Bangl adeshi | aw,
whi ch provides trial courts with the discretion to refer fee
determ nations to magi strates. Karim points out that the record
denonstrates that attorneys’ fees alone in this case are over
$200, 000 and that the costs are substantial. Karim argues that
t he anmount received is so low as to constitute an abuse of

di scretion.

Finally, Karimargues that he is entitled to costs pursuant
to Rule 54(d)(1) and 28 U S.C. 8§ 1920, regardl ess of the fact
that foreign | aw governed the underlying clainms. He points out
that the district court’s decision is anbi guous regardi ng whet her
t he amobunt awar ded included Rule 54(d)(1) and 8 1920 costs. At a
m ni mum he requests that this court enter an order clarifying
that he is entitled to file a notion to recover costs under Rule
54(d) (1) and § 1920.

Al t hough there may have been an “understandi ng” that a fees
and costs determ nation would be referred to a nmagi strate judge,
a district court is not required to make such a referral. Wile
such an action may assist in assessing the anount to be awarded,
a district court may rely on the record before it. Therefore, an
al | eged contravention of this “understanding” is not per se
error. In addition, the district court set out the factors
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guiding its discretion as to the award of attorneys’ fees and
litigation costs.

The short answer to Karims claimregarding his entitlenent
to costs recoverabl e under Rule 54(d)(1) and § 1920 is that Karim
never filed a bill of costs in the district court or in any way

raised his entitlenent to those costs in the district court.

V. CONCLUSI ON

For the foregoing reasons, we AFFIRM the judgnent of the

district court. Each party shall bear its own costs.
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