IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 00-30641

MARY LOUI SE GREN ER;
STEVEN GREN ER,

Pl ai ntiffs-Appellants,
vVer sus
MEDI CAL ENG NEERI NG CORP., ET AL,
Def endant s,
MEDI CAL ENG NEERI NG CORP.

Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Western District of Louisiana

March 8, 2001
Before JOLLY, MAG LL" and BENAVI DES, Circuit Judges.
E. GRADY JOLLY, G rcuit Judge:

This appeal arises froma products liability case involving
silicone gel breast inplants. |In March 1983, Mary G enier received
breast inplants manufactured by Medical Engineering Corporation
(“MEC’). Eleven years later, Genier sued MEC after |earning that

silicone gel had | eaked or “bled” through the inplant shell. The

“Circuit Judge of the Eleventh Circuit, sitting by
desi gnation



district court granted summary judgnent for MEC. Genier v.

Medi cal Engi neering Corp., 99 F. Supp.2d 759 (WD. La. 2000). The

district court concluded that (1) the 1988 Louisiana Products
Liability Act applied to Genier’s clainms; (2) Genier could not
prevail on her defective design and failure to warn cl ai ns because
she had presented no evidence of a product defect; and (3)
Genier’s redhibition claimwas tine-barred. W affirm
I

Mary Greni er underwent breast augnentation surgery foll ow ng
a double mastectony in Mrch 1983. The operating physician
inserted silicone gel breast inplants manufactured by MEC

By the early 1990s, Greni er began experiencing health probl ens
that she associated with her breast inplants. In 1994, after
diagnostic tests indicated that the inplant in Genier’'s |eft
breast m ght have ruptured, Genier’s physician surgically renoved
both inplants. Al t hough the surgeon concluded that the left
i npl ant had not ruptured, he also discovered 75 to 100 cc of
silicone gel outside the inplant shell but within the scar tissue
capsule in Genier’'s left breast. The district court and the
parties refer to this phenonenon of “silicone gel pass[ing] through
the shell of the inplant w thout any noticeable structural defect
inthe inplant shell itself” as “gel bleed.” Genier, 99 F. Supp. 2d
at 761.

Genier filed a conplaint against MEC in the United States
District Court for the Western District of Louisiana in May 1994.
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Genier’'s case was then transferred to the Milti-D strict
Litigation Court (MDL-926) in the Northern District of Al abama,
where it remained for four and a half years. For reasons not
relevant to this appeal, Genier’s case was remanded to the
district court in Louisiana in January 1999.

Genier’'s conplaint listed fifteen theories of liability,
i ncl udi ng defective design, defective manufacture, failure to warn
of the potentially dangerous nature of the product, breach of
warranty, negligent m srepresentation, and redhibition. In April
2000, the district court granted MEC s notion for sunmary judgnent
and dismssed all of Genier’'s clains. Genier now appeal s.?

|1

W review a district court’s grant of sunmary judgnent de

novo, applying the sane substantive test set forth in Federal Rule

of Gvil Procedure 56(c). See Horton v. Gty of Houston, 179 F. 3d

188, 191 (5th Cir. 1999).
A
The first issue on appeal is whether the 1988 Louisiana
Products Liability Act (“LPLA’) applies to Genier’s clainms. This
questionis significant to the various theories asserted by G enier
because the LPLA establishes four exclusive theories of product

liability: defective design, defective manufacture, failure to

While Grenier’s appeal was pending, this court granted the
appel | ees’ unopposed notion to dismss as to appellee Surgitek,
I nc.



warn, and breach of warranty. See LA Rev. STAT. ANN. 8§ 9:2800. 52
(West 1997) (“A claimant may not recover from a manufacturer for
damage caused by a product on the basis of any theory of liability
that is not set forth in the Chapter.”). The LPLA applies only to

causes of action that accrued on or after Septenber 1, 1988. Brown

v. RJ. Reynolds Tobacco Co., 52 F.3d 524, 527 (5th Cr. 1995).
Therefore, the narrow question before us i s when G enier’s cause of
action accrued.

Under Louisiana law, “A cause of action accrues when a
plaintiff may bring a |awsuit. In a negligence action, for
i nstance, the claimant nust be able to all ege fault, causation, and
damages.” Id. at 526-27. In this case, the cause of action
accrued when Genier suffered sone physical injury because of her
breast inplants.?

G eni er has presented no nedi cal evi dence of when her injuries
may have occurred. (The only evidence renotely relevant to this
questionis Genier’s testinony that she began experiencing painin

her back and shoul ders sonetinme after 1990.) In this respect,

2The district court failed to differentiate the question of
when damages occurred from the question of when the plaintiff
becane aware of the danages. See Genier, 99 F. Supp.2d at 762. As
we understand Louisiana |law, the first question determ nes when a
cause of action accrues; the second determnes when a tolled
prescription period begins torun. Thus, in cases involving |atent
injury, the cause of action accrues when danages are first
suffered, but the prescription period does not run until such tine
as a reasonable plaintiff would beconme aware of the connection
bet ween her injured condition and the defendant’s tortious acti ons.
See Brown, 52 F.3d at 527.




Grenier’s case is indistinguishable from Arabie v. R J. Reynolds

Tobacco Co., 698 So.2d 423, 425 (La. App. 5 Cr. 1997), in which a

snoker, who was diagnosed with |lung cancer in 1992, presented no
evidence as to when the damage to his lungs began. A Loui siana
appeals court held that the LPLA was the plaintiff’s exclusive
remedy because he had “failed to introduce a single piece of
evi dence” supporting his claimthat his | ung danage occurred prior
to 1988. 1d. Simlarly, Genier has introduced no evidence--and
certainly no nedi cal expert testinony--indicating that she suffered
any injury prior to Septenber 1988, when the LPLA took effect.

Grenier, relying exclusively on Cole v. Celotex Corp., 599

So.2d 1058 (La. 1992), argues that her cause of action accrued in
March 1983, when she received the breast inplants. But Cole is not
relevant to the i ssue before us. Cole involved a conparative fault
statute that applied to “clainms arising fromevents that occurred’
after August 1980. The Loui siana Suprene Court explained that in
| ong-1 atency occupati onal di sease cases, the “events” contenpl at ed
by the statute would include “repeated tortious exposures” to
asbestos or other disease-causing agents. |d. at 1066. Because
the plaintiffs in Cole were exposed to asbestos before August 1980,
the conparative fault statute did not apply. But, as the Loui siana
Suprene Court recently observed, the holding in Cole “turned on
[the] unique | anguage” of the conparative fault statute. Walls v.

Anerican Optical Corp., 740 So.2d 1262, 1271-72 (La. 1999). To




repeat, the conparative fault statute did not apply to causes of
action that accrued after the effective date of the statute;
instead, the statute applied to causes of action “arising from
events” occurring after the effective date. This unusual statutory
| anguage was highly significant in Cole, where the plaintiff’s
exposure to asbestos (the “events” giving rise to the suit)
occurred many years before he suffered damages from t he exposure
and before his cause of action accrued. The LPLA, on the other
hand, applies to causes of action that accrued after the statute’s
effective date. For this reason, the “exposure rule” of Cole
cannot be read so expansively as to apply to LPLA cases.

In sum although the events giving rise to Genier’s injuries
occurred in 1983, that fact has no bearing on the question of when
the injuries occurred and the cause of action accrued. As thereis
no evi dence suggesting that the danmages occurred before Septenber
1988, the LPLA applies to Grenier’s clains.

B

As noted above, the LPLA establishes four exclusive theories
of liability: defective design, defective construction, failure to
warn, and breach of warranty. The district court dismssed all of
Genier’s LPLA clains because she had failed to present any
conpetent evidence of a defect.

Grenier tried to prove that the inplants were defective by

calling the court’s attention to Barrow v. Medical Engineering




Corp., 1998 W. 812318 (M D. Fla. 1998), a lengthy district court
opinion in a case involving a different type of inplant and
different injuries. Genier did not argue that MEC was
collaterally estopped from relitigating certain factual 1issues

related to question of defect. See, e.0., RecoverEdge L.P. .

Pent ecost, 44 F.3d 1284, 1290 (5th Cr. 1995). I nstead, in her
conplaint she sinply “adopt[ed]” twenty-seven pages of the
Barrow court’s findings of fact. Because this nethod of presenting
evidence is not allowed under Rule 10(c) or any other Federal Rule
of Cvil Procedure, the district court properly refused to consi der
t he Barrow opi nion as evi dence.

Because the Barrow opinion is not evidence, the record is
devoi d of proof regarding defective design or construction. This
| ack of evidence is fatal to Grenier’s LPLA cl ai ns because, as this
court has noted, “‘Louisiana |aw does not allow a fact finder to
presunme an unreasonably dangerous design solely fromthe fact that

injury occurred.”” Krummel v. Bonbardier Corp., 206 F.3d 548, 551

(5th Gr. 2000)(quoting MCarthy v. Danek Medical, lInc., 65

F. Supp. 2d 410, 412 (E.D. La. 1999)).
C
Grenier’s nost plausible LPLAclaimis that MECfailed to warn

her or her physician about the possibility of “gel bleed.”

The district court dismssed Genier’s failure to warn claim
because she had presented no evidence of a defect: “Wthout an
adequat e showi ng of a dangerous defect, this Court cannot inpose a
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duty to warn on [MEC].” Genier, 99 F. Supp.2d at 765. The
district court’s fornmulation of this rule may be sonmewhat
m sl eadi ng. The | anguage of the LPLA provides that a plaintiff may
prevail on her failure to warn claimif “[1] the product possessed
a characteristic that nmay cause damage and [2] the manufacturer
failed to use reasonable care to provide an adequate warning of
such characteristic and its danger to users and handlers of the
product.” LA Rev. STaT. ANN. 8§ 9:2800.57 (West 1997). Thus, even
if a product is not defectively designed or constructed, a
manuf acturer may still have a duty to warn consuners about any
characteristic of the product that unreasonably nay cause damage.?®

See, e.q., Hesse v. Chanp Serv. Line, 758 So.2d 245, 249 (La. App.

3 Cr. 2000); Dunne v. WAl -Mart Stores, Inc., 679 So.2d 1034, 1038

(La. App. 1 Cr. 1996).

The exact question under section 9:2800.57, then, is not
whet her MEC failed to warn Grenier that its breast inplants were
defective. To prevail on her failure to warn claim Genier would

need to show only that “gel bleed” is a potentially damage-causi ng
characteristic of MEC s breast inplants and that MEC failed to use
reasonabl e care to provi de an adequat e war ni ng.

However, Genier presented no evidence about the cause,

frequency, severity, or consequences of “gel bleed” with regard to

3O course, manufacturers have no duty to warn of dangers that
are obvious to ordinary users. See Mirgan v. Gaylord Container
Corp., 30 F.3d 586, 591 n.7 (5th Cr. 1994).

8



the inplants at issue in this case. Wthout a proper understandi ng
of the inplants’ danage-causi ng characteristics, the scope of MEC s
duty to warn is unclear. For this reason, we conclude that
Genier’'s failure to warn claimwas properly dism ssed.*
D

Genier’s principal non-LPLA claim is in redhibition.
Redhi bition is the avoi dance of a sale on account of sone defect in
t he product that woul d render an i temusel ess or so i hconveni ent to
use that it would be presuned that a buyer would not have bought
the thing had he known of the defect. LA Qv. CobE ANN. art. 3492

(Vest 1999). 5

“Grenier also argues that the district court msconstrued

Loui siana’s learned internmediary doctrine. (I'n cases involving

medi cal devices, the manufacturer’s duty to warn is owed to the
physi ci an, not the patient.)

As an alternative ground for dismssing the failure to warn

claim the district court concluded that Genier had presented no

evi dence that “a proper warni ng woul d have changed t he deci si on of

the treating physician, i.e., that but for the i nadequate warning,
the treating physician would not have used or prescribed the
product.” WIllett v. Baxter Int’'l, 929 F.2d 1094, 1098-99 (5th
Cr. 1991). Grenier’s lone item of evidence was a four-page

affidavit froma plastic surgeon (who was not Genier’s treating
physi ci an) who stated that he would not have recommended breast
inplants if MEC had warned about the possible dangers of *“gel
bl eed.” This evidence of what the affiant personally would have
done <cannot suffice to prove causation wunder the |earned
internmediary doctrine. As this court has explained, in order to
show causation, “a plaintiff may introduce either objective
evi dence of how a reasonabl e physician woul d have responded to an
adequate warning, or subjective evidence of how the treating
physi ci an woul d have responded.” Thomas v. Hoffnan-LaRoche, Inc.,
949 F.2d 806, 812 (5th Cr. 1992)(applying Mssissippi law. In
this case, Genier presented neither.

The exclusivity provisions of the LPLA have been held not to
be a bar to redhibition actions. “The LPLA was never intended to



The district court ruled that Genier’s redhibition clai mwas
ti me-barred. In 1995, the Louisiana |egislature anended the
redhibition statutes to provide that all redhibition clains
“prescribe ten years from the tinme of the perfection of the
contract regardl ess of whether the seller was in good or bad faith.
See [Civil Code] Art. 3499.” LA CQv. CooE ANWN. art. 2534, Revision
Comrent (b). Relying on this comrent, the district court concl uded
that Grenier’s redhibition claim was not tinely because it was
filed in May 1994, el even years after the contract between G enier
and MEC had been perfected. Genier, 99 F. Supp.2d at 763-64.

The district court failed to address the question whether this
new, ten-year prescription period applies retroactively to
contracts fornmed before the effective date of the amendnent. In

Cole v. Celotex, the Louisiana Suprene Court articulated the test

for determning whether a statute nmay be applied retroactively.
The first step is to “ascertain whether in the enactnent the
| egislature expressed its intent regarding retrospective or
prospective application. |If the legislature did so, our inquiry is
at an end.” Cole, 599 So.2d at 1063.

The January 1995 revisions to Article 2534 were part of a 1993
Act (“Act 841”) that revised Book Ill, Title VII of the Cvil Code.

The note entitled “Revision of Title VII” reads as follows: “The

elimnate redhibition as a neans of recovery against a
manufacturer. . . . The right to sue in redhibition for economc
|l oss still exists.” Mnk v. Scott Truck & Tractor, 619 So.2d 890,
893 (La. App. 3 Cr. 1993)(enphasi s added).
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provi sions of this Act shall have prospective application only and
shal |l not affect any sales transaction executed before January 1,
1995, which sales transactions shall be governed by the law in
effect prior thereto.” SEE WEST' s LA, STAT. ANN., CwviL Cobg, Vol. 10,
p. 2. The only possible conclusion, then, is that the | egislature
intended that the revised Article 2534 (including the ten-year
prescription period) should apply only to those contracts perfected
after January 1, 1995.

Notw t hstanding this expression of legislative intent, the
district <court assuned that Article 2534 wmy be applied

retroactively. Genier, 99 F. Supp.2d at 763-64; see also Tiger

Bend, LLCv. Tenple-lnland, Inc., 56 F. Supp.2d 686 (M D. La. 1999).

Al t hough the general rule is that prescriptive periods are treated
as procedural laws and apply retroactively, courts nust still
address the threshol d question of legislative intent. Accordingto
Col e, when the |egislature does not intend for a statute to apply

retroactively, the court’s “inquiry is at an end.”® The district

5Mor eover, the Loui siana Suprene Court has recogni zed that the
retroactive application of prescription periods may, in sone cases,
rai se due process problens. In Lott v. Haley, 370 So.2d 521, 524
(La. 1979), the Louisiana Suprene Court held that “where an injury
has occurred for which the injured party has a cause of action
such cause of action is a vested property right which is protected
by the guarantee of due process” in both the federal and the state
constitutions. Thus, a prescription period may not be applied
retroactively if it would “elimnate [a] plaintiff’s vested right
to sue on his pre-existing cause of action w thout providing a
reasonable period followng its enactnent to assert his claim”
ld.; see also Falgout v. Dealers Truck Equipnent Co., 748 So.2d
399, 407-08 (La. 1999). These decisions suggest that even if the
| egislature had intended Article 2534 to apply retroactively, the
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court thus erred in dismssing Genier’s redhibition claimas tine-
barr ed.

MEC presents several alternative reasons why summary j udgnent
is proper on the redhibition claim As we have often expl ai ned,
this court may affirma sunmary judgnent on any basis rai sed bel ow

and supported by the record. See, e.q9., Lady v. Neal d aser

Marine, Inc., 228 F. 3d 598, 601 (5th Cir. 2000). Inits notion for

summary judgnent, MEC pointed out that a redhibtion claimrequires
a showi ng of sone vice or defect in the thing sold and that G enier
had failed to submt evidence on the alleged defects in MEC s
breast inplants. Because she presented no conpetent evidence of
defect, Genier’'s redhibition claimis w thout nerit.
E

Finally, Grenier asks this court to remand the case to reopen
di scovery. For obvious reasons, Genier would like nore tine to
prepare expert reports, depose expert wtnesses, and prepare
di spositive notions. The basis for her request is that she
proceeded pro se fromJuly 19987 unti|l Decenber 1999, several weeks
after MEC had filed its notion for sunmary judgnent. However, we

see no equitable reasons for remanding this case.

Loui siana courts would have permtted Genier’s redhibition claim
to proceed.

I'n a notion presented to the district court, Genier stated
that she had “fired” her first attorney in July 1998, while the
case was still pending in the MDL court. Her first attorney did
not file a notionto withdrawuntil March 1999 and was not formally
di sm ssed until June.
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This case was filed in May 1994, immediately transferred to
the MDL court, and then remanded to the district court in January
1999. Although we accept Grenier’s contention that she contacted
six attorneys between March and Septenber 1999, none of whom
decided to enroll as counsel, we nust also note that the record
suggests that Grenier was not averse to proceeding pro se. Even
t hough she was pro se, Grenier chose to proceed wth the case
during the spring of 1999 and requested a status conference in
July, at which tinme the district court encouraged her to obtain an
attorney unless she wanted to proceed pro se. G eni er never
requested a continuance during these stages inthe litigation. 1In
August, the court issued a scheduling order with deadlines for
wtness |ists, designation of experts, and dispositive notions.
Grenier mssed the first of these deadlines, and there is no
indication that she attenpted to notify the court in advance that
she woul d be unable to neet the deadline. Three weeks after the
deadl ine had passed, Genier sought a continuance and filed a
notion to upset the scheduling order.?

I n Decenber 1999, G enier finally found a second attorney, who
has perfornmed adm rably under the circunstances. Over the next few
mont hs, the district court held MEC s notion for summary judgnent

in abeyance, gave Genier extra tinme to file notions and depose

8 n this October 1999 notion, Genier requested that the case
be continued until Novenber 2000, by which tinme her husband woul d
have finished | aw school and passed the Loui siana bar exam
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W t nesses, and allowed her to anend her conplaint (tw ce), add
three expert witnesses to her witness list, and file (out of tine)
an affidavit in opposition to MEC s notion for sunmmary judgnent.
Finally, on April 25, the court granted MEC s notion for sunmary
judgnent and dismssed all of Genier’ s clains.

Based on our reviewof the record, we believe that Grenier had
anpl e opportunity to present evidence supporting her clains, but
she failed to do so. Under these circunstances, we find no reason
to remand the case to reopen discovery.

1]

For the reasons outlined above, the summary judgnent for MEC

AFFI RMED

The appellants’ notion to certify a question of law to the
Loui si ana Suprene Court is DEN ED
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