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for the Western District of Louisiana

Decenber 11, 2000
Before KING Chief Judge, and REYNALDO G GARZA and PARKER
Circuit Judges.
KING Chief Judge:

Def endant - Appel | ant David W Hood, Secretary of the
Loui si ana Departnment of Health and Hospitals, appeals fromthe
district court’s grant of a prelimnary injunction in favor of
Plaintiffs-Appell ees Evergreen Presbyterian Mnistries, Inc., et
al. For the follow ng reasons, we VACATE the prelimnary

injunction and REMAND to the district court for further

pr oceedi ngs.

| . FACTUAL AND PROCEDURAL BACKGROUND

The Secretary of the Louisiana Departnent of Health and
Hospitals is before this court seeking relief fromthe district
court’s prelimnary injunction. Due to a budgetary shortfall in
Loui siana’s Medi caid program and an Executive O der by
Loui siana’s Governor to achieve a savings in the state’s general
fund, the Louisiana Departnent of Health and Hospitals (“LDHH")
proposed a seven-percent (7% across-the-board reduction of
Medi cai d rei nbursenent rates paid to private health care

providers and certain targeted cuts! in Louisiana s Medicaid

1 Certain pleadings challenge the “paynent reductions”
W t hout distingui shing between the 7% rei nbursenent rate
reduction and the targeted cuts. However, because no evidence or
argunents were offered on the targeted cuts, and because the
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program This proposal precipitated a series of suits against
the Secretary of LDHH, brought by internediate care facilities
for the nentally retarded, rural hospitals, nursing hones, hone
heal t h agencies, comunity hones, hospitals, and Mdicaid
recipients, in which the plaintiffs are seeking to prevent the
rei mbursenent rate reduction from becom ng effective.

The focus of these lawsuits is two sections of the Social
Security Act, 42 U S.C. 88 1396a(a)(13)(A) and 1396a(a)(30)(A),
which the plaintiffs claimwere violated when LDHH attenpted to
i npl ement the rei nbursenent rate reduction. |In order for us to
provi de the proper background for the resolution of these issues,
we nust first undertake a review of the Medicaid programas it

exi sts in Louisiana.

A. The Medi caid Program

In the Social Security Amendnents of 1965, Congress
established Title XIX, commonly referred to as the “Medicaid
Act.” See Pub. L. No. 89-97, 79 Stat. 286 (1965) (codified as
amended at 42 U. S.C. 88 1396-1396u). The Medicaid Act
established a programthat supplies federal funds to states that
agree to maintain a nedical assistance programfor the benefit of
aged, blind, or permanently disabled individuals and for the

benefit of famlies wth dependent children. See 42 U S. C

district court focused on the 7% rate reduction, our sole concern
inthis opinionis with the rate reduction.
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8§ 1396 (1992). The Medicaid programis a cooperative program
that is financed jointly by the federal and state governnents.
See 42 CF.R 8 430.0 (1999). Once a state enters the program
it is charged with the programis admnistration within its
borders. See id.

The programis voluntary; however, once a state chooses to
join, it must follow the requirenents set forth in the Mdicaid

Act and in its inplenenting regulations. See Wlder v. Va. Hosp.

Ass’n, 496 U. S. 498, 502 (1990). One of these requirenents is
that in order for a state to qualify for federal funding, also
known as federal financial participation (“FFP’), it nmust submt
a state plan? to the Health Care Financing Adm nistration

(“HCFA") for approval.® See 42 C.F.R § 430. 10.

2 Astate plan is a “conprehensive witten statenent”
submtted by the state describing the nature and scope of the
state’s Medicaid program See 42 CF.R 8§ 430.10. The state
pl an “contains all information necessary for [the Health Care
Fi nanci ng Adm ni stration] to determ ne whet her the plan can be
approved to serve as a basis for Federal Financial Participation
(FFP) in the State program” 1d. The Medicaid Act sets out a
laundry list of sixty-five itens that nust be contained within a
valid state plan. See 42 U . S.C. § 1396a(a) (2000). Two of these
itenms, the “public process provision” and the “equal access
provision,” see id. 88 1396a(a)(13)(A), (a)(30)(A), are the
primary focus of this case and will be explained in greater
detail infra.

3 HCFA, an armof the Departnent of Health and Human
Services (“DHHS’), has been del egated the authority by the
Secretary of DHHS to adm nister the Medicaid programat the
federal level and to inplenent the underlying regulations. See
42 U.S.C. 8§ 1302; 49 Fep. ReG 35,247, 35,249 (1984).
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The state of Louisiana has chosen to participate in the
Medi caid program Under the joint federal-state funding
arrangenent for Louisiana’s Medicaid program Louisiana is

required to pay, or “front,” thirty percent of the funds
necessary to reinburse Medicaid providers. The remaining seventy
percent is provided by the federal governnment. In inplenenting
the state program Louisiana designated LDHH to adm ni ster the
plan within the state. David Hood, the Defendant-Appellant, is
the Secretary of LDHH

As the Secretary of LDHH, Hood is charged with the
responsibility of submtting the state plan and any anendnents to
HCFA. See 42 C.F.R 8 430.12. An anendnent nust be submtted to
HCFA whenever there is a “[njaterial change[] in State | aw,
organi zation, or policy, or in the State’'s operation of the

Medi caid program” 1d. § 430.12(c). A proposed anendnent to

Loui siana’s state plan is the subject of this suit.

B. The Amendnent
I n Novenber 1999, Hood was informed of a $153 million
proj ected budget deficit within LDHH s Medi caid programfor the
1999- 2000 fiscal year. On Decenber 3, 1999, Hood reported this
projected shortfall to the state’s Joint Legislative Conmttee on
the Budget. On Decenber 7, this inpending budgetary shortfal

was conpounded by an Executive Order from Loui siana’ s Governor



directing all executive branches of the state governnent to
achi eve a savings of approximately $50 million in the state's
general fund.*

Hood responded first to the Executive Order by devising an
“Executive Order Reduction,” which was designed to produce
various savings wthin LDHH while attenpting to mnim ze the
i mpact on private providers. However, to respond to the $153
mllion shortfall® within the Medicaid program LDHH proposed,
along with the targeted cuts, a 7% across-the-board reduction of
the reinbursenents to private providers of services to Medicaid
recipients.

To i nplenent the 7% rei nbursenent reduction, Hood and
Charles Castille, LDHH s Undersecretary, devised a Spending
Reduction Plan, the contents of which nmake up the proposed

anendnent to Louisiana's state plan. The Spendi ng Reduction

4 Specifically, the Executive Order required Hood to
reduce LDHH s budget requirenments by roughly $22.5 mllion. O
that $22.5 mllion, approximately $16 mllion was to be w thheld
fromLDHH s Medi caid program

> Deposition testinony from Charles Castille, the
Undersecretary for LDHH, shows that at sone tinme during the
i npl emrentati on of the reinbursenent reduction, the projected
budget deficit was reduced to approximately $126 mllion. Once
the reductions were applied to the shortfall, a $67 mllion
deficit remai ned. LDHH proposed covering the remaining shortfal
by elimnating the optional conponent of LDHH s pharnmacy program
Considering this cut to be “devastating,” LDHH and the Joi nt
Legislative Cormmittee on the Budget used roughly $20 m | lion of
the state’s general funds, which, conbined wth federal funds,
bri dged the remai ni ng budget gap.
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Plan, if inplenmented, would reduce funding for the Mdicaid
programin Louisiana by a total of $180 mllion.®

On January 24, 2000, Hood presented the Spendi ng Reduction
Plan in a menorandumto the Joint Legislative Conmttee on the
Budget. Hood decided that the proposed plan would be inpl enented
by an assortnent of enmergency rules pursuant to the procedures in

t he then-approved state plan.” On January 25, to informthe

6 This total includes FFP and conprises approxinmately five
percent of the entire Louisiana Medicaid budget, which was then
$3. 365 billion.

" The procedures contained in the state plan were a
product of section 4711 of the Bal anced Budget Act of 1997, in
whi ch Congress repeal ed the so-called “Boren Amendnent” to the
Medi caid Act and replaced it with the current section 13(A). See
Pub. L. No. 105-33, 8§ 4711, 111 Stat. 251, 507-08 (1997); see
also Wlder v. Va. Hosp. Ass’'n, 496 U S. 498 (1990). As a
result, on Decenber 10, 1997, HCFA inforned LDHH (and all state
Medi caid directors) by letter that it nmust anmend its state pl an
to conply with the new “public process” procedures of section
13(A) and included a |ist of public process options. In response
to this letter, LDHH submtted a state plan anmendnent on Decenber
29, 1997, which HCFA approved on February 5, 1998.

Al t hough it had al ready approved the anendnent to the state
pl an, on April 9, 1998, HCFA further requested by letter that al
state agencies describe the specific public process procedures
that each state chose to inplenment. LDHH responded to this
letter on June 26, 1998, and informed HCFA that it used three
met hods to conformto the public process requirenents: the
Loui siana Adm ni strative Procedures Act (APA), the |egislative
appropriations process, and a nodified energency rul e process.
More specifically, LDHH informed HCFA that the Loui siana APA
constituted part of the public process procedures that it would
followin inplenenting a state plan or anmendnent. Furthernore,
in the case of an energency rule, LDHH would use a “nodified
energency rule process,” which is codified at LA Rev. STAT. ANN
8 49:953(B) (West 2000), and allows for a conmment period of
thirty days.

Section 49:953(B) provides in relevant part:

(1) If an agency finds that an immnent peril to the
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public about the proposed anendnent to the state plan, Hood began
publishing a series of public notices in eight newspapers
circulated within Louisiana. Separate notices were published for
each category of provider, including private nursing facilities,
|l ong-term hospitals, and internediate care facilities for the
mentally retarded (“ICF/MRs”). |In addition to other information,
the notices indicated that LDHH was making a 7% reduction in
private provider reinbursenent rates due to the budgetary
shortfall. The energency rules inplenenting the reductions were
published in the February 20, 2000 edition of the Louisiana

Regi ster. The effective date for the cuts in certain optional

public health, safety, or welfare requires adoption of
a rul e upon shorter notice than that provided in
Subsection A of this Section [governing “regular” rule
maki ng procedures] and within five days of adoption
states in witing to the governor of the state of

Loui siana, the attorney general of Louisiana, the
speaker of the House of Representatives, the president
of the Senate, and the Departnent of the State

Regi ster, its reasons for that finding, it may proceed
W t hout prior notice or hearing or upon any abbreviated
notice and hearing that it finds practicable, to adopt
an energency rule. The provisions of this Paragraph

al so shall apply to the extent necessary to avoid
sanctions or penalties fromthe United States, or to
avoi d a budget deficit in the case of nedical

assi stance progranms or to secure new or enhanced
federal funding in nmedical assistance prograns. The
agency statenent of its reason for finding it necessary
to adopt an energency rule shall include specific
reasons why the failure to adopt the rule on an
energency basis would result in immnent peril to the
public health, safety, or welfare, or specific reasons
why the energency rule neets other criteria provided in
this Paragraph for adoption of an energency rule.

LA. Rev. STAT. ANN. 8§ 49:953(B)(1).
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prograns was February 1, and the effective date for the across-
t he-board reduction was March 1, over thirty days after the
publication of the notices in the newspapers.

In response to the proposed anendnent to the state plan, the
plaintiffs brought suit to enjoin Hood frominplenenting the 7%
rei mbursenment rate reduction and to have the proposed state pl an

amendnent decl ared invalid.?

C. The Prelimnary Injunction®

8 The plaintiffs have alleged various violations of the
Medi caid Act and federal and state constitutions. However,
because our reviewis limted to whether the district court
abused its discretion and because the district court focused
solely on two particular sections of the Medicaid Act, 42 U S. C
88 1396a(a)(13)(A) and 1396a(a)(30)(A), our inquiry begins and
ends with these sections.

W note that during the time of these proceedings in the
district court and on appeal, an adm nistrative process has been
progressing, which is independent of these judicial proceedings.
Hood filed LDHH s proposed anendnent with HCFA on March 27, 2000.

10



In March 2000, the district court granted tenporary
restraining orders in favor of the plaintiffs, enjoining Hood
frominpl enenting the proposed rei nbursenent rate cuts. On My
4, the district court granted the plaintiffs’ notion for a
prelimnary injunction. The next day, this court granted Hood s
nmotion for a stay pendi ng appeal and, on May 12, clarified that
our May 5 order applied to all restraining orders and injunctions

i ssued by the district court.?°

Normal | y, HCFA has ninety days to approve or di sapprove the
proposed anmendnent, see 42 C.F.R 8 430.16(a)(1); however, as
aut hori zed under the regulations, HCFA nmailed to LDHH several
“stop-the-clock” letters. A stop-the-clock letter is a request
by HCFA for additional information, which tolls the ninety-day
deadl i ne by whi ch HCFA nust approve the anendnent. See 42 C F. R
8§ 430.16(a)(2). Once HCFA receives the requested information,

t he ni nety-day approval period begins anew. See id.

Suppl enental filings with this court reflect that the status as
of Septenber 2000 was that HCFA had tolled the ninety-day period
by advising Hood that additional information is necessary and the
requested information had not yet been furnished. Should HCFA
ultimately di sapprove the anendnent, however, LDHH woul d be

consi dered in nonconpliance, and FFP would be at risk. See id.
8§ 430. 35.

10 The plaintiffs have asserted that when the district
court entered the prelimnary injunction on May 4, 2000, the
tenporary restraining orders previously entered becane noot. The
plaintiffs also argue that the prelimnary injunction is not
properly before this court because Hood did not tinely appeal its
i ssuance. For these reasons, the plaintiffs contend that the
appeal shoul d be di sm ssed because w thout the tenporary
restraining orders, there is nothing to appeal.

We find, however, that Hood tinely appeal ed the issuance of
the prelimnary injunction and that the prelimnary injunction is
part of this appeal. As this court clarified on May 12, our May
5 order granting Hood’s notion to stay the prelimnary injunction
and his notion to expedite the appeal applied “to all restraining
orders and injunctions granted by the District Court in this case
through the date of our said order.” Because we concl ude the
prelimnary injunction is part of this appeal, the question of
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1. STANDARD COF REVI EW
A prelimnary injunction is considered “an extraordi nary and
drastic renedy, not to be granted routinely, but only when the
movant, by a clear showi ng, carries the burden of persuasion.”

Wiite v. Carlucci, 862 F.2d 1209, 1211 (5th G r. 1989) (i nternal

quotations omtted) (quoting Holland Am Ins. Co. v. Succession

of Roy, 777 F.2d 992, 997 (5th Gir. 1985)): see also Harris

County, Tex. v. CarMax Auto Superstores, Inc., 177 F.3d 306, 312

(5th Gr. 1999). 1In order for a district court to grant a
prelimnary injunction, four requirenents nust be net:

First, the novant nust establish a substanti al

i kelihood of success on the nerits. Second, there
must be a substantial threat of irreparable injury if
the injunction is not granted. Third, the threatened
injury to the plaintiff nust outweigh the threatened
injury to the defendant. Fourth, the granting of the
prelimnary injunction nust not disserve the public

i nterest.

Car Max Aut o Superstores, 177 F.3d at 312 (internal quotations

omtted) (quoting Cherokee Punp & Equip., Inc. v. Aurora Punp, 38

F.3d 246, 249 (5th Gr. 1994)). “The ultimate issue . . . is
whet her the district court abused its discretion in granting the
prelimnary injunction.” 1d. Additionally, questions of

statutory interpretation are reviewed de novo. See Lara v.

Cnemark USA, Inc., 207 F.3d 783, 786 (5th Cr. 2000); Whitehead

v. Food Max, Inc., 163 F.3d 265, 279 (5th Gr. 1998).

the appealibility of the tenporary restraining orders is
essentially noot as they are subsuned in the district court’s
prelimnary injunction.
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I11. THE PROPRI ETY OF THE PRELI M NARY | NJUNCTI ON

The district court granted the plaintiffs’ requested
prelimnary injunction, finding that they had satisfied their
burden on each of the four prelimnary injunction factors. The
district court focused its analysis on two sections of the
Medi caid Act, 42 U S.C. 8§ 1396a(a)(13)(A) (“section 13(A)”) and
42 U.S.C. § 1396a(a)(30)(A) (“section 30(A)”), and concl uded that
the plaintiffs provided sufficient evidence to “support a
substantial |ikelihood of a violation” of each section.

Evergreen Presbyterian Mnistries, Inc. v. Hood, 116 F. Supp. 2d

745, 751, 754 (WD. La. 2000). W address these sections in turn
to determ ne whether the plaintiffs did in fact prove they had a

substantial |ikelihood of success on the nerits.?

A. Substantial Likelihood of Success on the Merits

Under Section 13(A)

1. Avai lability of a Right of Action Under 8 1983 to Redress

Violations of Section 13(A)

11 Because we find that the plaintiffs failed in their
burden of proving a substantial |ikelihood of success on the
nmerits, we need not address the remaining prelimnary injunction
factors.
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In order to find that the plaintiffs have a substanti al
I'i kel i hood of success in proving violations of section 13(A), the
plaintiffs nmust first denonstrate that they have a right of
action under 42 U . S.C. § 1983. The district court found that the
plaintiffs do have such a right of action under 8 1983 to enforce
procedural violations of section 13(A).

On appeal, Hood nakes no argunent in his briefs to this
court regardi ng whether a right of action exists under § 1983 to
enforce the procedural requirenents of this section; he argues
only that the plaintiffs are precluded from chall enging the
reasonabl eness of the resulting rei nbursenent rates through
section 13(A), a contention that the plaintiffs do not chall enge.
Theref ore, Hood has abandoned any argunent regardi ng whether a
right of action exists under 8 1983 to enforce the public process

procedures of section 13(A). See Johnson v. Sawer, 120 F.3d

1307, 1315-16 (5th Gr. 1997) (“We have held repeatedly that we
W Il not consider issues not briefed by the parties.”); MKethan

v. Tex. Farm Bureau, 996 F.2d 734, 739 n.9 (5th Gr. 1993)

(failure to sufficiently brief issue constitutes waiver of that
i ssue). Accordingly, we assunme w thout deciding that the
plaintiffs have a right of action to enforce a violation of

section 13(A) under 8§ 1983, and we turn to the nerits.

2. Hood’ s Conpliance with the Requirements of Section 13(A)
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In order to satisfy their burden for a prelimnary
injunction, the plaintiffs nmust show that they have a substanti al
l'i kel i hood of success in denonstrating that Hood did not conply

with the mandates of section 13(A). See Doe v. Duncanville

| ndep. Sch. Dist., 994 F.2d 160, 163 (5th Cr. 1993) (“To obtain

a prelimnary injunction, a novant has the burden of proving
a substantial |ikelihood of success on the nerits[.]”).
Section 13(A) provides in relevant part:

A State plan for nedical assistance nust . . . provide

for a public process for determ nation of rates

of paynent under the plan for hospital services,

nursing facility services, and services of internedi ate

care facilities for the nentally retarded under which —

(i) proposed rates, the nethodol ogi es underlying the
establ i shnent of such rates, and justifications for the
proposed rates are published,

(i1) providers, beneficiaries and their representatives, and
ot her concerned State residents are given a reasonabl e
opportunity for review and coment on the proposed
rates, nethodol ogies, and justifications,

(iii)final rates, the nethodol ogi es underlying the
establ i shnent of such rates, and justifications
for such final rates are published, and

(iv) in the case of hospitals, such rates take into
account (in a manner consistent with section 1923)
the situation of hospitals which serve a
di sproportionate nunber of |owinconme patients
W th special needs]|.]

42 U.S.C. § 1396a(a)(13)(A) (2000). 1In essence, section 13(A)
provi des a public process nmechanismw th which the state nust
conply before it can nodify rei nbursenent rates to institutiona

provi ders. 2

12 The present section 13(A) is the product of a 1997
anendnent to the Medicaid Act, which repeal ed the Boren
Amendnent. See Pub. L. No. 105-33, § 4711, 11 Stat. 251, 507-08
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(1997). The Boren Anmendnent provided in relevant part:

A State plan for nedical assistance nust . . . provide
for paynent . . . of the hospital services,
nursing facility services, and services in an
internmediate care facility for the nentally retarded
: t hrough the use of rates . . . which the State
finds, and nakes assurances satisfactory to the
Secretary, are reasonable and adequate to neet the
costs which nust be incurred by efficiently and

economcally operated facilities . . . to assure that
i ndividuals eligible for nedical assistance have
reasonable access . . . to inpatient hospital services

of adequate quality[.]

42 U.S.C. § 1396a(a)(13)(A) (1992).

One of the primary purposes for passing the Boren Amendnent
was to provide states with flexibility in setting reinbursenent
rates and thereby reduce Medicaid costs. See Wlder, 496 U S at
505-06. However, because of the litigation that was generated
after the Boren Anendnent’s enactnent, Congress recognized that
t he Anendnment had the opposite effect on Medicaid costs than it
had i ntended. See 141 Cong. Rec. S18693 (1995) (statenent of Sen.
Roth) (“The Boren anmendnent . . . has been used to actually bid
the price of nursing hone care up higher.”). Accordingly, with
the continued rise in Medicaid costs, Congress repeal ed the Boren
Amendnent in the Bal anced Budget Act of 1997. See H R Rep. No
105-149, at 1230 (1997). According to the legislative history,
Congress’s intent in repealing the Boren Arendnent was “to
provide States with greater flexibility in setting provider
rei mbursenent rates under the Medicaid Program” 143 Cong. REC
S4000 (1997) (statenent of Sen. Hutchison).

Congress replaced the Boren Amendnent with the nore limted
requi renent that states provide for a public notice-and-conment
process in their reinbursenent ratenmaki ng decisions. See 42
US C 8§ 1396a(a)(13)(A) (2000). Again according to the
| egislative history, Congress intended to free the states from
federal regulation and increased rates and to elimnate a basis
for causes of action by providers to chall enge rei nbursenent
rates. See HR Rer. No 105-149, at 1230 (1997) (“A nunber of
Federal courts have ruled that State systens failed to neet the
test of ‘reasonabl eness’ and sone States have had to increase
paynments to these providers as a result of these judicial
interpretations.”); see also id. (“It is the Commttee’s
intention that, follow ng the enactnent of [the Bal anced Budget
Act of 1997], neither this nor any other provision of [§ 13964]
Wil be interpreted as establishing a cause of action for
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a. The Notice Requirenents

The district court observed that section 13(A) required Hood
to publish “the proposed and final rates, along with the
met hodol ogi es underlying such and the justification for such.”
Evergreen, 116 F. Supp. 2d at 753. The district court concl uded
that the notices placed in the newspapers did not satisfy these
requi renents. I n support of this conclusion, the district court
relied on deposition testinony to the effect that the newspaper
notices, as interpreted by the court, did not contain the
proposed rates required by section 13(A).

On appeal, Hood argues that the notices did conply with the
requi renents of section 13(A). Specifically, Hood contends that
LDHH pl aced notices in eight Louisiana newspapers with the
| argest statewi de circulations. Hood maintains that these
noti ces announced: (1) the 7% rei nbursenent rate reduction, (2)
the location of the existing nethodology in the Louisiana
Regi ster,!® and (3) the justification of avoiding a budget

deficit in Louisiana s nedical assistance program Hood argues

hospitals and nursing facilities relative to the adequacy of the
rates they receive.”).

13 The Loui si ana Regi ster contains the published
rei mbursenent framework or methodol ogy, consisting of rules and
formul as, for each category of provider. The newspaper notices
referenced this nethodology, citing to the specific volune and
nunber of the Louisiana Reqgister, for each provider category that
was affected by the rei nbursenent rate reduction.
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that the plaintiffs’ sole argunent is that because Hood publi shed
the proposed rate as a percentage and not as a dollar figure, he
viol ated the mandates of the section. Hood contends that such an
argunent “flies in the face” of the section’s goal of “nmaximm
possible flexibility” and that the “7% | anguage was “best
calculated to informinterested persons of what action [LDHH|

i ntended to take.”

The plaintiffs respond by arguing that they provided “anple
evi dence” denonstrating that Hood violated section 13(A). First,
the plaintiffs point to the deposition of Sandra Victor, Chief of
the Policy Devel opnent and | nplenentation Section in the Bureau
of Health Services Financing, in which she stated that the
notices did not contain the proposed rates. The plaintiffs also
refer to Castille s deposition, in which he testified that the
notices did not contain the proposed rates or the nethodol ogy
behi nd t hose rates.

The plaintiffs also argue that the nethodol ogy referenced in
the notices was that of the state’ s approved net hodol ogy adopt ed
June 20, 1994, and not the nethodol ogy underlying the proposed
rates. Because the 2000 rei nbursenent rate reducti on was nade
W t hout regard to a new net hodol ogy, the plaintiffs argue that
the state failed to conply with section 13(A)’s requirenent that
t he nmet hodol ogy underlying the proposed rates be published. The
plaintiffs find support for this assertion in the deposition
testinony of Jerry Barnard, a Rate Determ nation Specialist for
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LDHH  Barnard testified that the 7% reducti on was i ndependent of
the state’s approved net hodol ogy!* and did not “fit into that
met hodol ogy at all.”

Wth this information, the district court determ ned that
“It is virtually inpossible to conclude at this tine that a
reasonabl e opportunity for review or comment on the new rates was
given to the interested parties.” Evergreen, 116 F. Supp. 2d at
753. W di sagree.

As quoted above, section 13(A) requires a state, when
proposi ng an anmendnent to its state plan, to publish (1) the
proposed rates, (2) the nethodol ogy behind those rates, and (3)
the justification for such, in order to afford “providers,
beneficiaries and their representatives, and ot her concerned
State residents” a “reasonabl e opportunity for review and comment
on the proposed rates, nethodol ogies, and justifications.” 42
US C 8§ 139%a(a)(13)(A). W conclude that Hood's notices
“outlined the substance of the plan in sufficient detail to allow
interested parties to deci de how and whether to seek nore

information on the plan’s particular aspects.” Mss. Hosp. Ass’'n

v. Heckler, 701 F.2d 511, 520 (5th G r. 1983) (discussing the
public process procedures of 42 C.F.R § 447.205).
Addressing the rate, nethodol ogy, and justification

requi renents of section 13(A) in order, we find that the 7%

14 See supra note 13.
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reduction | anguage was sufficient to satisfy the first
requi renent of providing interested persons with a “reasonabl e
opportunity to review the proposed rates. As Castille stated in
his deposition, indicating the new rate by a percentage was
i ntended “to be the nobst understandable way in as plain English
as possible [to denonstrate] what the inpact of the changes would
be.” W agree with Hood that the use of a percentage, rather
than a dollar figure, in the notice was an acceptable way to
informinterested persons of what action LDHH intended to take.
Moreover, LDHH sent rate letters to all | CF/ MRs and nursing
facilities, in which these providers were inforned of their
respective new rates.

The district court relied on the testinony of Sandra Victor
in finding that the notices did not contain the required “rate”
| anguage. However, Victor’s deposition testinony also reveal ed
that the notices described the proposed change in rei nbursenent
rates and that it would have been “unusual” to publish the
proposed rates in the notices. As Castille acknow edged, LDHH
coul d have published notices that were several pages in length in
whi ch LDHH descri bed each provider’s new rate. W concl ude,
however, that such a notice may not have as readily furnished
recipients or providers with the proper tools to understand the
i npact of the rate reduction. By stating that there would be a
7% reduction, recipients and providers could understand the
i nport of the changes, making them better equipped to comrent on
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t he proposed change. W find this notice of the proposed rates

to be satisfactory. See Indep. Acceptance Co. v. State of Cal.

204 F.3d 1247, 1253 (9th Cr. 2000) (“Notice provisions are
designed to outline[] the substance of the plan in sufficient
detail to allowinterested parties to decide how and whether to
seek nore information on the plan’s particul ar aspects.”
(internal quotations omtted) (alteration in original) (quoting

Visiting Nurse Ass’'n v. Bullen, 93 F.3d 997, 1010 (1st Gr.

1996)); Visiting Nurse Ass’'n v. Bullen, 93 F.3d 997, 1010 (1st

Cr. 1996) (“As their name suggests, . . . ‘notice provisions
are neither invariably nor primarily designed to afford
exhaustive disclosure[.]").

Regardi ng the publication of the nethodol ogy underlying the
proposed rates, Hood argues that it was referenced in the
notices. The plaintiffs contend that the 7% reduction was sinply
an across-the-board cut that was nmade “w thout regard to the
approved net hodol ogy.” The plaintiffs argue further that because
there is deposition testinony denonstrating that the nethodol ogy
underlying the proposed rates was “independent” of the existing

met hodol ogy, the nethodol ogy underlying these particul ar proposed

rates was not actually published. Aside fromits bl anket
statenent that “[t]he notices in question did not provide the

required information,” the district court did not specifically
address this issue; however, we find that the conbination of the
reference to the existing nethodology in the published notices
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pl us the announcenent that the current rates would be reduced by
7% was sufficient to provide those interested with reasonabl e
noti ce of the nethodol ogy underlying the proposed rates. See

Heckl er, 701 F.2d at 520; see also |Indep. Acceptance Co., 204

F.3d at 1253; Bullen, 93 F.3d at 1010.

The district court also did not speak specifically to the
requi renment of publication of the justification for the proposed
rates. Hood argues that LDHH did supply the justification for
the rate change, nanely that the “action [was] being taken in
order to avoid a budget deficit in the nmedical assistance
program” W find this justification sufficient to satisfy this
speci fic mandate of section 13(A).

We al so disagree with the district court that the notices
did not provide an opportunity for review and cormment. The
district court determ ned that because the notices did not
provide the required information, it was “virtually inpossible to
conclude . . . that a reasonable opportunity for review or
coment on the new rates was given to the interested parties.”
Evergreen, 116 F. Supp. 2d at 753. Froma full review of the
record, however, we conclude that the plaintiffs were provided
with nore than adequate notice and opportunity for review and
coment. Specifically, on January 25, 2000, Hood published a
series of notices in the newspapers of w dest circulation. These
noti ces appeared nore than thirty days before the effective date
of the reinbursenment rate reduction, which was March 1, 2000. As
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we have just clarified, the notices adequately satisfied the
gui delines regarding their content: the notices inforned the
public that a 7% reduction in paynent to certain private
provi ders woul d occur; they referenced the nethodol ogy behind the
existing rates wth an indication that those rates would be
reduced by 7% and they explained that the rei nbursenent rate
reduction was occurring due to a budget deficit. Mreover, the
record reveals that, along with sending rate letters to various
health care providers, Hood and Castille nmet with several
i nterested provider groups, including the Rural Hospital
Coalition, Louisiana Nursing Hone Association, conmunity service
providers, the nmedical society, and the nedical association. On
February 10, 2000, the Medical Care Advisory Commttee convened
to di scuss the rei nbursenent rate reduction, and several
interested groups were in attendance.® Finally, the published
notices invited witten comrent by interested parties and
provi ded the nanme of a person to whom those parties could send
their concerns or comments, along wth that person’s contact
i nformati on.

Therefore, we find that the district court abused its
discretion in determning that Hood failed to conply with these
procedures of section 13(A). The current section 13(A) was

enacted to provide states with flexibility in setting its

15 At that neeting, the Medical Care Advisory Conmittee
adopted a notion approving the rei nbursenent rate reduction.
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rei nbursenent rates.!® Moreover, the overall purpose of section
13(A)’s criteriais to provide interested parties notice and an

opportunity for review and coment. See Heckler, 701 F.2d at 520

(discussing the requirenents of 42 C.F. R 8 447.205 and fi ndi ng

that “[t] he agency was not required to publish every m nute

detail of the plan”); accord Bullen, 93 F.3d at 1010 (“As their
name suggests, . . . ‘notice’ provisions are . . . to alert
interested parties that their substantive rights may be affected
in a forthcom ng public proceeding.”). W find Hood’ s notices
satisfied this purpose and conclude that interested parties were

“given a reasonabl e opportunity for review and conment on the

16 See supra note 12.
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proposed rates, nethodol ogies, and justifications.”' 42 U S.C

§ 1396a(a)(13) (A (ii).

7 W recogni ze that HCFA sent LDHH certain stop-the-clock
letters after LDHH submtted its proposed anendnent to HCFA on
March 27, 2000. LDHH received these letters on June 21, 2000.
The letters requested additional information and clarification on
various issues. One letter provides:

The | anguage [in the proposed anendnent] states
“private hospitals are reinbursed at ninety three
percent (93% of the per diemrates in effect as of
March 7, 2000”. Is this intended to elimnate the
current paynent nethodol ogy and set a fixed paynent
rate for services or to set the paynent rate at 93% of
[the] paynent rate as determ ned by the nethodol ogy set
forth in the State plan? WII| rates continue to be

adj usted annually for inflation and then apply the 93%
cal cul ation? Please revise the plan | anguage to
clearly indicate how the rates will be determ ned.

Thi s request suggests that there may be an anbiguity or a
structural defect in the state plan anendnent. Any such probl em
is not before us. A challenge under section 13(A) to the
adequacy of the notice of the proposed rates and of the

met hodol ogi es underlying the establishnment of such rates is not
an appropriate vehicle for raising substantive defects in the
rates or the nethodol ogies for establishing them

8 The district court also based its hol ding upon the fact
t hat “perhaps ‘energency rules’ would not have been necessary had
the issue of the predicted budget shortfall been addressed
earlier.” Evergreen, 116 F. Supp. 2d at 753. However, we find
that this is not an appropriate inquiry. As we explained in note
12, supra, wth the repeal of the Boren Anendnent in 1997 and the
establ i shnment of the present section 13(A), HCFA infornmed LDHH by
letter that it must amend its state plan in order to provide for
a public process in conpliance with the new section. The letter
contained “Public Process Options” that HCFA found “acceptabl e”
and that would still “allow] states the flexibility to design
their public process.” LDHH adopted one of those options for its
state plan and enpl oyed that option during the process now in
di spute. Therefore, because Hood conplied with one of the public
process options approved by HCFA, which provided a thirty-day
coment period, we conclude that Hood was within his authority to
propose the new rates using the nodified rul emaki ng process.
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b. The Situation of Di sproportionate Share Hospitals

In addition to finding that the notices did not contain the
required information to provide interested parties wth notice
and an opportunity for review and comment, the district court
concl uded that deposition testinony existed which denonstrated
that Hood did not consider the situation of hospitals that serve
a di sproportionate nunber of |owincone patients with speci al
needs (“DSHs”) when he fornul ated the rei nbursenent rate
reduction. ! The court points to the deposition of Tom Col |lins,
Loui siana’s Medicaid Director, in which he testified that he did
not “recall considering” the needs of these hospitals.

Hood argues that the situation of DSHs was consi dered by
LDHH and that LDHH “deci ded to make no reductions to the separate
budget that Louisiana has for DSH hospital paynents.” Therefore,
Hood contends that no changes were nade in the anount of, or the

net hodol ogy for, DSH paynents.?® The plaintiffs reply that Hood

19 The final subsection of section 13(A) provides that
“[1]n the case of hospitals, such rates take into account :
the situation of hospitals which serve a disproportionate nunber
of lowincone patients with special needs.” 42 U S. C
§ 1396a(a) (13) (A (iv).

20 During oral argunent in this court, there was a
di scussion over the distinction between “rates” and “paynents.”
Hood argued that because the unconpensated cost “paynent”
percent age of seventy percent remai ned the sanme, LDHH need not
have been concerned about the situation of these hospitals when
their “rates” were reduced by 7% Hood s counsel reveal ed that
while the “rei nbursenents” to DSHs were included in the cut, the
ot her “paynents” to DSHs were not. In the March 2, 2000 heari ng
on the tenporary restraining order, LDHH s general counsel
expl ained this concept:
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“admtted” that in adopting the rate reduction, he failed to
consi der the situation of DSHs.

To ascertain whether Hood conplied with the | ast subsection
of section 13(A), we nust pay special attention to the | anguage
of that subsection. Under a plain reading of section 13(A), the
“rates” are required to take into account the situation of DSHs.
Therefore, if the rates, as anended, take into account the
situation of DSHs, then the question whether Hood hinself, or
LDHH, “considered” the situation of the hospitals before
i npl ementing the rate reduction need not be addressed.

DSHs receive a separate paynent as a rei nbursenent for
unconpensated costs, equal to seventy percent of those
unconpensat ed costs. The separate DSH paynent of seventy percent
of unconpensated costs was not altered with the rate reduction.
We concl ude that because the DSH paynents were not altered, the
reduced rates necessarily take into account the situation of
DSHs. This is because the 7% rate reduction wll be considered
an unconpensated cost, and therefore, DSHs would still recover

seventy percent of that 7% rate reduction as a “paynent” due to

[Q ne of the points here was nade that we had not

consi dered the disproportionate share hospitals’

i npact, rural hospitals. They wll get 70 percent of
the cuts back to them because they are —they get an
in-kind match —the rural hospitals are set up in such
a way in [the] statute to where they can get an in-kind
return of 70 percent unconpensated costs. And this
rate cut for them would be an unconpensated cost so
they would get 70 percent of that back.
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their special status. Therefore, inasnuch as the 7% reduction
qualifies as an unconpensated cost, the reduced rates would
continue to account for the special situation of DSHs. The
district court’s conclusion to the contrary was error.

In sunmary, we conclude that the district court abused its
discretion in finding that, due to Hood' s presuned failure to
publish the proposed rates, nethodol ogy, and justifications
behind the rate reduction, the plaintiffs have a substanti al
I'i kel i hood of success in denonstrating that Hood failed to give
interested individuals “a reasonabl e opportunity for review and
comment.” Furthernore, we conclude that the district court
m sinterpreted section 13(A)’s requirenent that the rates take
into account the situation of DSHs and, therefore, abused its
discretion in finding that the plaintiffs have a substanti al
I'i kel i hood of success in proving a violation of section 13(A)’s

final subsection

B. Substantial Likelihood of Success on the Merits

Under Section 30(A)

1. Avai lability of a Right of Action Under 8 1983 to Redress

Viol ations of Section 30(A)

As with our analysis of section 13(A), to determne if the

plaintiffs have a substantial |ikelihood of success on the
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merits, we nust begin by addressing whether the plaintiffs my
mai ntain a right of action under 42 U . S.C. 8§ 1983 to renedy
vi ol ations of section 30(A). The district court concl uded that
both the provider plaintiffs and the recipient plaintiffs have a
right of action under 8§ 1983 to redress violations of section
30(A).

We agree that under the controlling test fashioned by the

Suprene Court, which we wll discuss infra, recipients have that

right of action. However, we find that the district court erred
as a matter of lawin finding that providers also have a right to
bring suit under § 1983 to renedy violations of section 30(A).

We begin our analysis by examning the test that the Suprene
Court has created to guide courts in determ ni ng whet her Congress
intended a federal statute to provide plaintiffs with a right of
action under 8§ 1983. Next, we consider whether section 30(A), in
fact, provides such aright to the individual plaintiffs in this
particular suit. Finally, once we have decided which plaintiffs
have a right of action under § 1983, we nust eval uate whet her
those plaintiffs have satisfied the evidentiary burden necessary
to denonstrate a substantial |ikelihood of success in proving

vi ol ations of section 30(A).

a. The Wlder/Blessing Test for Rights of Action Under

8§ 1983 to Renedy Violations of a Federal Statute
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Section 1983 affords a cause of action to a plaintiff
agai nst anyone who, under color of state |law, deprives a person
“of any rights, privileges, or immunities secured by the
Constitution and | aws” of the United States. 42 U S. C. § 1983;

see also Blessing v. Freestone, 520 U. S. 329, 340 (1997); W]Ider

V. Va. Hosp. Ass’n, 496 U. S. 498, 508 (1990). Section 1983

provi des redress for violations of federal statutes, as |ong as
the plaintiff is asserting a “violation of a federal right, not
merely a violation of federal law” Blessing, 520 U. S. at 340.

Two | eadi ng Suprene Court decisions, Wlder v. Virginia

Hospital Ass’'n, 496 U. S. 498 (1990), and Blessing v. Freestone,

520 U. S. 329 (1997), have recogni zed the “traditional” three-part

test enployed to determ ne whether a plaintiff is advancing a

violation of a “federal right,” and not nerely one of federal

| aw:

First, Congress nust have intended that the provision
in question benefit the plaintiff. Second, the
plaintiff nust denonstrate that the right assertedly
protected by the statute is not so “vague and

anor phous” that its enforcenent would strain judicial
conpetence. Third, the statute nust unanbi guously

i npose a binding obligation on the States. |n other
words, the provision giving rise to the asserted right
must be couched in mandatory, rather than precatory,
terns.

Bl essing, 520 U. S. at 340-41 (citations omtted); see also
Wlder, 496 U.S. at 509. However, under this test, even if a
plaintiff establishes that the federal statute at issue creates a

federal right, “there is only a rebuttable presunption that the
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right is enforceable under 8 1983,” Blessing, 520 U S. at 341;
Congress may have expressly or inpliedly foreclosed such a
remedy. See id.

Qur analysis of the Wlder/Blessing test is facilitated by

Wlder itself, in which the Suprene Court addressed whether a
particul ar provision of the Medicaid Act created a “federal
right” for the plaintiffs in that case. In Wlder, the Suprene
Court consi dered whether the Boren Anmendnent —the precursor to
the current section 13(A)?2 —was enforceable in an action
brought pursuant to § 1983. See 496 U.S. at 501-02. The Boren
Amendnent required that paynents to providers be “reasonabl e and
adequate to neet the costs which nust be incurred by efficiently
and econom cally operated facilities[.]” 42 U S. C
§ 1396a(a)(13)(A) (1992).

The Wlder Court addressed whether health care providers
could bring suit to challenge the nethod by which a state

rei mbursed those providers under the Medicaid Act. See W der,

496 U.S. at 501. In finding that health care providers could
bring such a suit, the Court enployed the three-part test set out
above.

First, the Court concluded that there was “little doubt”
that the providers were the intended beneficiaries of the Boren

Amendnent because it “establishe[d] a systemfor reinbursenent of

2l For a discussion on the Boren Amendnent, see note 12
supra.
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providers and [was] phrased in terns benefiting health care
providers,” in that it required a state plan to provide for their
paynment. [d. at 510. Next, the Court determ ned that the Boren
Amendnent i nposed a “binding obligation” on the states because
the provision was “cast in mandatory rather than precatory
terms.” 1d. at 512. Persuasive to the Wlder Court in analyzing
this factor was that the section was prefaced with the | anguage
that a “State plan nust” provide for paynent to health care
providers. See id. (enphasis and internal quotations omtted).
Moreover, the Court noted that receipt of FFP was “expressly
condi ti oned on conpliance with the anendnent and the Secretary is
aut hori zed to withhold funds for non-conpliance with this
provision.” 1d. (citing 42 U . S.C. 8 1396¢c and 42 C.F. R
8§ 430.35). Finally, the Court found that even though “the Boren
Amendnent [gave] a State flexibility” in adopting rates, “the
obligation inposed by the anendnent [was not] too ‘vague and
anor phous’ to be judicially enforceable.” 1d. at 519. The Court
was persuaded by the fact that the section and its inplenenting
regul ations provided factors that a state must consider in
adopting rates and by the fact that the provision afforded states
an “objective benchmark” of an “efficiently and econom cally
operated facilit[y]” against which states may neasure the
reasonabl eness of their rates. See id. (alteration in original).
After establishing that the health care providers were
asserting a violation of a federal right, the Court concluded its
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anal ysis by finding that Congress had neither expressly nor
inpliedly “forecl osed enforcenent of the Medicaid Act under
§ 1983.” 1d. at 520-23. Recognizing that the state had conceded
t hat Congress had not expressly foreclosed resort to § 1983, the
Court determ ned that the adm nistrative schene underlying the
Medi cai d Act “cannot be considered sufficiently conprehensive to
denonstrate a congressional intent to withdraw the private renedy
of § 1983.” 1d. at 522.

In their anal yses regarding whether the plaintiffs may bring
suit under 8§ 1983 to renedy a violation of section 30(A), neither
Hood nor the district court reference Wlder. W recognize that

| ater cases have affected the WIlder analysis. See Suter v.

Artist M, 503 U S. 347 (1992)2%;, see also Blessing, 520 U. S

329.%2 However, because these decisions did not overturn WIder,

22 In Suter, the Court answered the question whether
certain children who were wards of the state had the right to
enforce a provision of the Adoption Assistance and Child Wl fare
Act of 1980 (the “Adoption Act”) pursuant to a suit brought under
8§ 1983. The Adoption Act required a state plan to contain a
provi sion that the state nake “reasonable efforts” to “elimnate
the need for renoval” of a child fromhis or her honme and to
reunite the child with his or her famly. See Suter, 503 U S. at
350-51. The Suter Court held that the provision did not create a
cause of action for the children to enforce under 8§ 1983 because
“the ‘reasonable efforts’ |anguage d[id] not unanbi guously confer
an enforceable right upon the Act’s beneficiaries.” 1d. at 363
(enphasi s added). Suter teaches us, then, that Congress nust
unanbi guously confer a benefit upon a plaintiff in order for that
plaintiff to enforce a federal statutory right under § 1983.

23 In Bl essing, the Court confirnmed the requirenment that
in order for a plaintiff to state a claimunder § 1983 for
violation of a federal statute, Congress nust unanbi guously
confer in that statute an “individual entitlenment” upon the
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plaintiff. The procedural protections of Title IV-D of the
Social Security Act cane before the Court in Blessing, where the
Court faced a challenge by five nothers in Arizona, whose
children were eligible to receive child support services fromthe
state. See 520 U.S. at 332. The nothers sued pursuant to Title
| V-D of the Social Security Act to enforce a statutory provision
requi ring “substantial conpliance” with Title IV-D s procedures.
See id. The Blessing Court, overturning the Court of Appeals for
the NNnth GCrcuit’s decision, held that this provision did not
create an enforceable right under § 1983. See id. at 342.

After setting out the “traditional” test for determ ning
whet her a statutory provision creates an enforceabl e federal
right, the Court turned to whether the plaintiffs established
that Title I'V-D provided themwi th such a right. The Bl essing
Court found that the Nnth Crcuit erred in broadly hol ding that
Title IV-D created a federal right of “substantial conpliance”
wth the Act. See id. at 342. The Court concluded that the
plaintiffs had not pled their case with enough specificity and
then went on to determ ne whet her specific rights existed under
the statute. The Court distinguished anong provisions of Title
| V-D that were “designed only to guide the State in structuring
its systemm de efforts at enforcing support obligations” and
those that were intended to benefit the plaintiffs. See id. at
344. First, the Court found that

the requirenent that a State operate its child support
programin “substantial conpliance” with Title |IV-D was
not intended to benefit individual children and
custodi al parents, and therefore it does not constitute
a federal right. Far fromcreating an individua
entitlenment to services, the standard is sinply a
yardstick for the Secretary to neasure the systemu de
performance of a State’s Title |V-D program

Id. at 343 (enphasis omtted). Accordingly, the requirenent of
“substantial conpliance” did not “fit [the] traditional three
criteria for identifying statutory rights” and, therefore, did
not create an enforceable federal right under § 1983. 1d. at
344.

The Court pointed out that other simlar provisions within
the Act also did not “fit” the criteria because they were
“designed only to guide the State in structuring its systemi de
efforts at enforcing support obligations.” 1d. For exanple, the
Court explained that Title IV-D s requirenents for a data
processing systemdid not give rise to individualized rights to
conputer services. See id. at 344-45. The Court acknow edged
that such provisions did “ultimtely” benefit the recipients of
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we conclude that Wlder is alive and well, albeit narrowed by the
commands of Suter and Bl essing that Congress nust unanbi guously
confer through section 30(A) an “individual entitlenment” upon

each of the plaintiffs in this case. See Blessing, 520 U S. at

343-45 (providing exanples of statutory provisions in Title IV-D
of the Social Security Act that “do not give rise to

i ndividualized rights”); Suter, 503 U. S. at 357 (concluding that
Congress must “unanbi guously confer” a right upon the particul ar
plaintiffs in that case). As a consequence of this concl usion,
we | ook first to whether the statute confers a federal right on

each of the plaintiffs in this case.

b. Section 30(A) Creates a “Federal R ght” in Favor of the
Reci pient Plaintiffs Enforceable Under § 1983
Section 30(A) provides in relevant part:

A State plan for nedical assistance nust . . . provide
such net hods and procedures relating to the utilization
of, and the paynent for, care and services avail able
under the plan . . . as may be necessary to safeguard
agai nst unnecessary utilization of such care and
services and to assure that paynents are consi stent
wth efficiency, econony, and quality of care and are
sufficient to enlist enough providers so that care and
services are avail able under the plan at least to the
extent that such care and services are available to the
general population in the geographic areal.]

the services, “but only indirectly,” and thus did not give rise
to enforceable individual rights. See id.
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42 U.S.C. § 1396a(a)(30)(A) (2000).%* Wth the WIder/Blessing

framework in mnd, we now anal yze whet her section 30(A) conveys a
federal right on the plaintiffs, distinguishing between the
interests of the recipient plaintiffs and those of the provider

plaintiffs.

(1) Intended Beneficiaries

(i) The Recipient Plaintiffs

The district court found that section 30(A) protected the
recipient plaintiffs and “their access to nedicaid care.”
Evergreen, 116 F. Supp. 2d at 750. Hood asserts that because the
provi si on focuses on cost contai nnment and furni shes goals and
general guidelines for states in setting their rei nbursenent
rates, section 30(A) was “never intended to create an i ndividual
entitlenment to specific reinbursenent rates or services for
particul ar providers or beneficiaries.” The plaintiffs respond
that due to “the overwhelmng case law’ in other circuits, which
has found a right of action in favor of both recipients and
providers, “the district court was certainly correct in finding
t hat Congress intended the equal access nmandate of [section]

30(A) to benefit Medicaid beneficiaries and providers.”

24 Because the district court’s injunction did not rest on
the provision of section 30(A) relating to quality of care, we do
not address the enforceability of that provision here.
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We agree with our sister circuits which have held that
recipients are the intended beneficiaries of section 30(A). See

Ark. Med. Soc’'y, Inc. v. Reynolds, 6 F.3d 519, 526 (8th Cr

1993) (“The equal access provision is indisputably intended to

benefit the recipients by allow ng them equival ent access to

health care services.”); accord Visiting Nurse Ass’'n v. Bullen,
93 F.3d 997, 1004 n.7 (1st Gr. 1996) (acknow edgi ng that
Medi cai d reci pients “are intended beneficiaries under the ‘equal
access’ requirenent as it affects the availability of their
medi cal care”).

Under the rationale of Wlder, we conclude that recipients
are intended beneficiaries of section 30(A) because the provision
is “phrased in terns” benefitting recipients in that it directly

f ocuses on their access to medical care. See Wl der, 496 U. S. at

510. Indeed, section 30(A) speaks clearly in terns of the

reci pients because “care and services are [to be] avail able under
the [state] plan at |least to the extent that such care and
services are available to the general population in the
geographic area.” 42 U S.C. 8§ 1396a(a)(30)(A). As such, we
agree with the district court that section 30(A) “protects
beneficiaries and their access to nedicaid care,” Evergreen, 116
F. Supp. 2d at 750, and find that the recipient plaintiffs have
an “individual entitlenent” to the equal access guarantee of

section 30(A). See Blessing, 520 U. S. at 343.
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(ii) The Provider Plaintiffs
The nore difficult question here is whether the health care
providers are also intended beneficiaries of section 30(A). The
district court agreed “with those decisions which have found
providers to be ‘beneficiaries’ under the equal access portion of

the statute,” Evergreen, 116 F. Supp. 2d at 750, and thus
concl uded that Congress intended section 30(A) to benefit the
provider plaintiffs in this case.

We recogni ze that other circuits have answered this question

affirmatively, finding that Congress intended section 30(A) to

benefit health care providers. See Ark. Med. Soc’'y, Inc., 6 F. 3d

at 526 (“The providers here are beneficiaries for the sane reason
that the providers in Wlder were beneficiaries.”); accord
Bullen, 93 F.3d at 1004 (finding that “providers are
appropriately considered i ntended beneficiaries” of section

30(A)); Methodist Hosps., Inc. v. Sullivan, 91 F.3d 1026, 1029

(7th Gr. 1996) (“We therefore foll ow Arkansas Medical Society

and hold that providers of nedical care have a private right of
action, derived through 8 1983, to enforce [section 30(A)].");

Mbody Energency Med. Serv., Inc. v. Cty of MIIbrook, 967 F

Supp. 488, 494 (MD. Ala. 1997) (finding the provider plaintiff
to be an intended beneficiary of section 30(A)). However, these
courts have conpared section 30(A) to the Boren Amendnent and

have reasoned that a right of action exists in favor of health
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care providers sinply because section 30(A) speaks in terns of

paynment to these providers. See Ark. Med. Soc’'y, Inc., 6 F.3d at

526 (concluding that providers are intended beneficiaries of
section 30(A) because it “addresses paynent for ‘care and
services’ provided by noninstitutional providers”); see also
Bullen, 93 F.3d at 1004 (“As long as [the Boren Amendnent and
section 30(A)] evince a congressional concern for preserving
financial incentives to providers[,] . . . providers are
appropriately considered i ntended beneficiaries.”); Mody

Enmergency Med. Serv., Inc., 967 F. Supp. at 494 (citing Bullen

for the proposition that providers are intended beneficiaries of
section 30(A) because the provision “evince[s] a congressional
concern for preserving financial incentives to encourage health
care providers to provide services to Medicaid recipients”).

We think reliance on the Boren Amendnent is insufficient to
resolve this issue. Blessing and Suter demand that we focus our
i nqui ry on whether Congress intended to create an “i ndi vi dual
entitlenent” for each plaintiff. As we illustrate below, in
contrast to the Boren Anendnent, section 30(A) does not create an
“individual entitlenment” for individual providers to a particular
| evel of paynent because it does not directly address those
providers. Instead, section 30(A) speaks directly to individual
reci pients, conferring upon theman “individual entitlenent” to

equal access to nedical care.
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The Wlder Court held that the Boren Amendnent
“establishe[d] a system for reinbursenent of providers,” 496 U. S.
at 510, in that it was directly keyed to their financial
interests by requiring “reasonabl e and adequate” paynents to
those providers. See 42 U.S.C. § 1396a(a)(13)(A) (1992).
Therefore, the Boren Anmendnent directly addressed providers.
Section 30(A), as we discussed in the prior section, focuses on
recipients in that it is directly keyed to the recipients’ access
to nedical care, and as a result, the recipients are the direct
i ntended beneficiaries of the section.

However, in contrast to the Boren Anendnent, section 30(A)
does not create an individual entitlenment in favor of any
provider. The section benefits recipients by ensuring there is
an adequate nunber of providers in the marketplace. Therefore,
it may be true that health care providers as a group are
indirectly benefitted by section 30(A) because the section
requires that the paynents to providers be sufficient to ensure
t hat Medi cai d recipients have equal access to nedical care. But
it cannot be said that section 30(A) necessarily confers upon
each provider an individual right to a particul ar paynent because
the section does not focus directly on providers.

One exanple will suffice: Assunme we have a nursing hone in
Bat on Rouge with 150 residents, which, following the 7%
reduction, is forced into bankruptcy and then |iquidation.

Assune further that the district court decides that the rel evant
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geographic market to neasure the access of recipients is the
Bat on Rouge nmarket for nursing hone care and al so that the
district court concludes that the recipients are entitled to the
sane access to nursing hone care in Baton Rouge as that of non-
Medicaid residents.? Finally, assune that, once the nursing
home cl oses, all 150 residents are able to fill vacant beds in
other facilities in Baton Rouge. Under this scenario, there is
no violation of the recipients’ equal access rights, despite the
fact that the bankrupt nursing hone was put out of business.
Fromthis exanple, it is apparent that while recipients have
an individual entitlenent to equal access to nedical care, any
benefit to health care providers is indirect at best. The
statute does not confer any direct right upon the individual
provi der because, as the above exanple illustrates, even if an
i ndividual provider is forced to liquidate, the recipients’ right
to access is not necessarily violated. That the provider
plaintiffs may receive an indirect benefit under section 30(A) is
not sufficient to support a claimthat they are its intended

beneficiaries. See Blessing, 520 U. S. at 344. Accordingly, we

2 This assunption is derived fromthe express requirenents
of the equal access provision and from gui dance provi ded by the
House Report acconpanying the codification of the equal access
portion of section 30(A). See 42 U S.C. 8§ 139%6a(a)(30)(A; HR
Rep. No. 101-247 (1989), reprinted in 1989 U S. C.C. A N 1906
(“The question which the Secretary nust ask is whether Mdicaid
beneficiaries have access to provider services that is at | east
as great as that of others in the area[.]”).
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find that providers are not intended beneficiaries of section
30(A) .

We recogni ze that if the reinbursenent rate reduction should
result in the w despread dem se of providers or discharge of
Medi caid patients for fiscal reasons, the access of Medicaid
recipients to care and services may be adversely affected,
potentially to a degree that would violate section 30(A)’s
command of equal access. For this reason, evidence of financial
distress to providers resulting fromthe rate reduction is
clearly relevant to the question whether the equal access right
provi ded by section 30(A) to Medicaid recipients has been
violated. For the reasons we have indicated, however, the fact
that evidence of financial distress is relevant in a suit brought
by Medicaid recipients does not anmount to an i ndividual

entitlenent on the part of any provider under the statute.

26 \While we recognize the statutory maximthat “[t]he views
of a subsequent Congress form a hazardous basis for inferring the
intent of an earlier one,” Firestone Tire & Rubber Co. v. Bruch,
489 U. S. 101, 114 (1989) (internal quotations omtted) (quoting
United States v. Price, 361 U S. 304, 313 (1960)) —a naxi mthat
has special force when the later Congress is anending a section
of the statute different fromthe one under consideration —we
note that our conclusion that providers are not intended
beneficiaries of section 30(A) is consistent wth Congress’s
concern in its repeal of the Boren Amendnent to preclude further
|awsuits by providers to contest the adequacy of their
rei mbursenent rates. See H R Rep. No 105-149, at 1230 (1997)
(“I't is the Commttee's intention that, follow ng the enact nent
of [the Bal anced Budget Act of 1997], neither this nor any other
provision of [8§ 1396a] will be interpreted as establishing a
cause of action for hospitals and nursing facilities relative to
t he adequacy of the rates they receive.”).
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(2) Vague and Anor phous

Havi ng found that only the recipient plaintiffs are intended
beneficiaries of section 30(A), we turn to the second factor of

the Wlder/Blessing test.?” W agree with the district court and

the many other courts that have addressed the equal access
provision that it is not too vague and anor phous to be beyond the
conpetence of the judiciary to enforce. However, we reach this
conclusion enploying a different analysis than that used by the

district court.?8

21 Because we have concluded that health care providers are
not intended beneficiaries of the equal access provision, we
continue our analysis focusing only on the recipient plaintiffs.

28 The district court and the plaintiffs incorrectly
anal yzed this prong of the Wlder/Blessing test. The district
court found that the equal access provision was not too vague and
anor phous to enforce because the

[p]laintiffs set forth a detailed and specific claim
that their federal rights under . . . the equal access

section[] of the Medicaid statute were viol ated
t hrough the defendants [sic] pronul gation of the
proposed rates in an energency rule w thout adequately
assuring the rates would not affect access to nedical
care[.]

Evergreen, 116 F. Supp. 2d at 750-51. It is apparent that the
district court borrowed | anguage from Bl essing to analyze this
factor, see Blessing, 520 U S. at 342; however, such reliance is
m splaced. 1In the first instance, the Court never reached the
vague- and- anor phous question because it found that the plaintiffs
had not “identified with particularity the rights they clained.”
Id. The Court found that the plaintiffs had presented viol ations
of Title I'V-D as an “undifferenti ated whol e” and did not

di stingui sh anong the rights they were attenpting to enforce.

See id. The Blessing Court advised that the conplaint nust be
“broken down into manageabl e anal ytic bites” before a court can
“ascertain whether each separate claimsatisfies the various
criteria we have set forth for determ ning whether a federal
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Hood asserts that section 30(A) “lack[s] sufficient
specificity and detail to create an enforceabl e right under
§ 1983.” Additionally, Hood contends that neither the statute
nor its underlying regul ations provide any gui dance to neasure
equal access. Hood acknow edges that “[a] nunber of earlier
deci sions” have found section 30(A) to be sufficiently definite
for courts to enforce; however, Hood argues that these cases were
deci ded “w thout the benefit of the Suprene Court’s reasoning in
Bl essing.”

The plaintiffs respond by arguing that “the equal access
mandate was a regulation for 24 years and a statute now for the
| ast 11 years.” Therefore, the plaintiffs contend that “[a] body
of well established case law [from nmultiple circuit courts
supports [the plaintiffs’] rights to enforce the equal access
mandat e. ”

We agree with those courts that have held that the equal
access mandate of section 30(A) is sufficiently definite to

enf or ce. See Bullen, 93 F.3d at 1005; Ark. Med. Soc’'y, 6 F.3d at

527; ©Mbody Energency Med. Serv., Inc., 967 F. Supp. at 495.

First, in Wlder, the Suprene Court found that the idea of
“reasonabl e access” to nedical care was not so vague and

anor phous to render the Boren Anendnent unenforceable by the

statute creates rights.” 1d. Because the Blessing Court did not
engage this analysis in determning whether the plaintiffs were
asserting a federal right, it is inapposite to our vague-and-
anor phous anal ysi s.
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courts. See Wlder, 496 U. S. at 519. Here, we are evaluating

reci pients’ “equal access” to care and services. As with the
“reasonabl e access” requirenent in the Boren Anrendnent, section
30(A)’s “equal access” mandate is al so undefined by the statute
and its inplenenting regulations. See id. at 507. Still, the
Wlder Court found the provision sufficiently definite to
enforce, see id. at 519, as we do the “equal access” |anguage of
section 30(A). Indeed, the equal access provision provides the
state and courts with a nuch | ess anbi guous “neasuring rod” by

which to evaluate recipients’ access to care. See Ark. Med.

Soc’'y, 6 F.3d at 527; see also Bullen, 93 F.3d at 1005 (“[T]he

term ‘equal access,’ as enployed in section [30(A)], arguably
provides a nore concrete standard [than ‘reasonabl e access’],
obj ectively neasurabl e agai nst the health care access afforded
anong the general population[.]”).

Second, we understand that the phrase “geographic area”
coul d have many definitions dependi ng upon the type of service or

the needs of recipients in a particular area. See Methodi st

Hosps., Inc., 91 F.3d at 1029. However, courts are famliar with

the concept and are able to assess its neaning in a particular
case. See id. (recognizing that courts have “westled with the
concept of the ‘geographic market’ in antitrust |aw w thout
produci ng a nmechani cal definition” and concl udi ng that

“[d] efining geographic markets for nedical care has proven no
nmore tractable than geographic markets in general, but courts
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soldier on”). Furthernore, the Boren Anendnent required states
to “tak[e] into account geographic |ocation and reasonabl e travel
tinme” in determning “reasonabl e access,” 42 U S. C
8§ 1396a(a) (13)(A) (1992), and the WIlder Court upheld its
enforceablity. See 496 U S. at 519-20. W follow Wlder and
concl ude that the phrase “geographic area” is not too vague and
anor phous to be beyond the conpetence of the judiciary to
enf or ce.

Above all, the equal access provision affords the “objective
benchmar k” of access to nedical care equal to that of the general

popul ation in the sanme geographic area. Cf. Wlder, 496 U S. at

519; see also Bullen, 93 F.3d at 1005 (concl udi ng that the equal

access provision is “objectively neasurabl e agai nst the health

care access afforded anong the general population”); Ark. Med.

Soc’'y, 6 F.3d at 527 (“The equal access provision . . . actually
gives a neasuring rod for accessibility which . . . is

sufficiently specific.”). This finding of an “objective
benchmark” was critical in Wlder, and we conclude that it is

satisfied with respect to section 30(A).

(3) Binding Obligation

Finally, we agree with the district court that section 30(A)

unanbi guously i npose[s] a binding obligation on the States.
Evergreen, 16 F. Supp. 2d at 751 (quoting Blessing, 520 U S. at
341). As was the Boren Anmendnent, section 30(A) “is cast in
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mandatory rather than precatory terns,” Wlder, 496 U S. at 512,
inthat it provides that a state plan “nmust” have net hods and
procedures in place to assure paynents are sufficient to maintain
equal access to nedical care for Medicaid recipients. Al so,

under the Medicaid Act, HCFA has the authority to w thhold funds
for nonconpliance with section 30(A). See 42 U . S.C. § 1396¢c; 42
C.F.R 8§ 430.35 (providing the bases for which HCFA may w t hhol d

FFP); see also Wlder, 496 U.S. at 512.2° The Suprenme Court in

Wl der found these factors persuasive when considering the Boren

Amendnent, see Wlder, 496 U. S. at 512, as do we in our

consi deration of section 30(A).

(4) Concl usi on

W therefore find that recipients are i ntended beneficiaries

of section 30(A) because it directly addresses their access to
medi cal care. However, we conclude that because section 30(A)
did not confer upon providers an “individual entitlenment” to a

particul ar |evel of paynent, the district court erred as a matter

2 As further evidence of the mandatory nature of the
provi sion, in 1989, Congress, concerned that the equal access
regul ati on was receiving i nadequate enforcenent, codified the
“equal access” |anguage of section 30(A). See Pub. L. No. 101-
239, § 6402, 103 Stat. 2260 (1989) (codifying 42 C F. R
8§ 447.204, which provides that “[t] he agency’s paynents nust be
sufficient to enlist enough providers so that services under the
plan are available to recipients at least to the extent that
those services are available to the general population”). This
codification is clear evidence that Congress intended the equal
access provision to be mandatory on the states. See Ark. Med.
Soc’y, 6 F.3d at 526.
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of law in holding that they are intended beneficiaries of the
section. Furthernore, we find that section 30(A) is sufficiently
definite for the judiciary to enforce and that Congress intended
to inpose a binding obligation on states when it enacted the
section. As such, the recipient plaintiffs may maintain a suit
under 8§ 1983 to redress violations of the federal rights

conferred upon them by section 30(A).3

2. The Insufficiency of the Plaintiffs’ Evidence

Concl uding that recipients may bring a cause of action under
8§ 1983 to redress violations of section 30(A) does not end our
exam nation into whether the recipient plaintiffs have
establi shed a substantial |ikelihood of success in proving
vi ol ations of section 30(A). The question we nmust now consi der
is, in the case of these recipient plaintiffs, whether evidence
exists in the record that supports a finding that after the
rei mbursenent rate reduction, recipients will not have access to

medi cal care equal to that of the non-Medicaid population in the

3 W agree with the district court that Congress did not
forecl ose a remedy under 8§ 1983 for violations of section 30(A).
As the Suprene Court held in Wlder, the adm nistrative schene
underlying the Medicaid Act “cannot be considered sufficiently
conprehensive to denonstrate a congressional intent to wthdraw
the private remedy of § 1983.” 496 U S. at 522.
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sane geographic area.® See 42 U S.C. § 1396a(a)(30)(A). The
district court held that Hood' s primary reason for the rate
reduction was budgetary and that “[t]here was no evidence of a
determ nation of the inpact the seven percent . . . reduction
woul d have on providers.” Evergreen, 116 F. Supp. 2d at 752. W
concl ude, however, that this was the wong inquiry.

In order to succeed on a notion for prelimnary injunctive
relief, the plaintiffs nust, “by a clear showing, carr[y] the

burden of persuasion.” Wite v. Carlucci, 862 F.2d 1209, 1211

(5th Gr. 1989); see also Doe v. Duncanville Indep. Sch. D st.,

994 F.2d 160, 163 (5th Cr. 1993) (“To obtain a prelimnary

i njunction, a novant has the burden of proving . . . a
substantial |ikelihood of success on the nerits[.]”). The
plaintiffs have proffered affidavits and ot her docunentary

evi dence attenpting to denonstrate a negative inpact to Medicaid
reci pients’ equal access to care and services. Most of the
affidavits submtted were by providers, in which they asserted
that should the 7% rei nbursenent rate reduction be inplenented,
they may be forced into bankruptcy and will be unable to continue

to care for the recipients. The evidence also offers predictions

3. W note that the statute in section 30(A) speaks in
ternms of “paynents,” rather than “rates.” Wile a rei nbursenent
rate is a formof paynent, there are other types of paynent to
provi ders, such as those to DSHs and, possibly, co-paynents nade
by recipients. These additional paynents nmust also be taken into
account in assessing whether the paynents in the aggregate wll
be adequat e.

49



that providers may be conpelled to discharge sone recipients or
at least Iimt their access.

Regardi ng the actual inpact on recipients, the record
reveal s evidence on only two of the recipient plaintiffs —Donna
Met hvi en, nother of Victor Lee Methvien, Jr., and Farley Wayne
Luttrell. Donna Methvien, in her “affidavit,”3 attests that
shoul d the rei nbursenent rate reduction go into effect, there
wll be a severe “inpact on [her] son’s |life and others at the
comunity honme in need of these special Medicaid funds.”
Furthernore, the record contains an affidavit by John Tayl or,

Vi ce President of Program Operations for Evergreen Presbyterian

Mnistries, Inc., in which he states that “[i]Jt is likely if the
budget cuts are inplenented that we will not be able to provide

the services required or find an alternative treatnent site for

M. Luttrell and other severely disabled patients who therefore

will |ose access to needed nedical care.”

The plaintiffs argue further that “[s]tate institutions
cannot absorb the nunber of residents if nursing facilities
cannot continue to accept Medicaid recipients.” However, aside
fromdeposition testinmony fromJderry Barnard that “predicts that

Medi caid reci pients may no | onger be accepted by facilities if

32 W note that several of these “affidavits” were not
notari zed or witnessed, and the district court recognized this
deficiency at a notions hearing on March 27, 2000. M.
Methvien's “affidavit” was deficient in this manner.
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their costs are not covered,” the plaintiffs point to no evidence
to support this contention.

In our evaluation of the plaintiffs’ evidence and of the
district court’s opinion, we find two problens with the district
court’s disposition of the evidence. First, the district court
failed to address whet her the access of individual Medicaid
recipients will remain equal to that of the non-Medicaid
popul ation in the sanme geographic area after the proposed 7%rate
reduction. Instead, as we stated above, the court found only
that LDHH had failed to conduct studies® and failed to determ ne
the inpact of the rate reduction on providers. Thus, there were
no findings on whether the plaintiffs carried their burden of
denonstrating on the evidence that these individual recipients
w || be denied equal access to nedical care.

Second, the plaintiffs failed to adduce evidence to support
any such findings. |In order for the recipient plaintiffs to
establish a substantial |ikelihood on the nerits, they nust
present evidence which denonstrates that if the 7%rate reduction
is made effective, the recipients in a particul ar geographic area

w Il not receive access to nedical care equal to that of the non-

3 The district court based its holding upon the fact that
there was no evidence that LDHH conducted studi es before
i npl ementing the rate reduction. Wile we do not reach the
merits of this conclusion, we note that studies, while hel pful,
are not required by the |anguage of section 30(A). Accord
Met hodi st Hosps., Inc., 91 F.3d at 1030 (“Nothing in the | anguage
of [section 30(A)], or any inplenenting regulation, requires a
state to conduct studies in advance of every nodification.”).
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Medi cai d population in that area. Instead of producing such
evidence, the plaintiffs put in evidence which predicted that the
provi ders woul d experience financial distress. Wile we agree
that the evidence presented by the plaintiffs is certainly
relevant, it provides us with no information on the actual inpact
on the conparability to the general population of the recipients’
access to nedical care. Instead, it focuses solely on the inpact
on providers.

Moreover, there is no evidence fromthe plaintiffs that
focuses on geographic areas and on the access to the different
types of provider services available in those areas. |n order
for courts to nake a determ nati on whether recipients are
recei ving equal access to health care, there must be evidence in
the record regarding the rel evant geographic area, the services
offered in the area, and the recipient’s relationship to that
area. As the Court of Appeals for the Seventh G rcuit has
recogni zed, the phrase “geographic area” may have several
meani ngs, dependi ng upon the type of access or the type of care.

See Met hodi st Hosps., Inc., 91 F.3d at 1029. However, there is

no evidence in the record addressing this concern; there are only
al l egations of general state-w de access problens, which is not
sufficient for the district court to determ ne whether a
recipient’s access wll actually be affected.

Agai nst the plaintiffs’ failure to put on such evidence,
Hood advances sone evi dence that would tend to suggest that, at
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| east in the case of nursing hone facilities, there is an excess
of available beds. A March 17, 2000 nursing hone census shows
that there are many nore certified beds® for Medicaid recipients
than there are recipients to occupy them A February 19, 1999
letter fromthe Louisiana Nursing Hone Association, one of the
plaintiffs in this case, to Stephen Perry, the Governor’s Chi ef
of Staff, acknow edges this oversupply of beds in nursing
facilities. Castille testified in his deposition that this
oversupply of beds led to a noratoriumthough the year 2005 on
the i ssuance of newfacility need certificates, which are
required to construct new nursing home facilities.® The
plaintiffs do not counter this evidence, and they had the burden
of both production and persuasion in the first instance.

We concl ude that because the district court and the
plaintiffs’ evidence focused al nost exclusively on the inpact of
the rei nbursenent rate reduction on health care providers, the

gquestion whether recipients’ access wll be inpaired was not

34 As Lisa Deaton, the Director of the Health Standards
Section of LDHH, states in her affidavit, a bed nust be
“certified” in order to be occupied by a Medicaid recipient.

3% Moreover, Castille stated in his deposition that he had
meetings with the programdirectors within LDHH s Medicaid

program in which he received “no indiction . . . fromany of the
programdirectors that there had been any exodus, |arge-scale or
ot herwi se, of providers to the Medicaid program” Hood directs

our attention to the deposition testinony of Sally Thiel, a
Program Director for the Mental Health Rehabilitation Program at
LDHH, in which she states that there has been “a conti nui ng
increase in the nunber of providers who want to becone [nenta
health rehabilitation] Medicaid providers.”
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properly addressed. As we have stated, the focus of the

chal | enge nust be on the recipients’ access and how it conpares

to the non-Medicaid population in the same geographic area.3® W
therefore find that there is an inadequate evidentiary base for a
conclusion by the district court that the plaintiffs have a
substantial |ikelihood of success in proving a violation of
recipients’ right to equal access to nedical care. Because there
are no findings, and i nadequate evidence had there been such
findings, we conclude that the district court abused its
discretion in holding that the plaintiffs had a substanti al

i kelihood of success in proving violations of section 30(A).?%

% 1n addition, the plaintiffs provide very little
information on the twenty-three recipients who are plaintiffs in
this case, and except for a few recipients, we are given no
i ndi cation of where these recipients reside in the state or of
the type of Medicaid services necessary for their care.

Therefore, we recogni ze that a court could abuse its discretion
in entering state-wide injunctive relief on such a neager show ng
by the plaintiffs.

37 One of the unresolved issues is the appropriate standard
of review by which a district court is to evaluate the actions of
a state agency. In Wlder, the Court recognized that a state’s
“substantial discretion in choosing anong reasonabl e net hods of
calculating rates may affect the standard under which a court
reviews whether the rates conply with the [Boren Anmendnent].”

496 U.S. at 519. The Court noted further that “the Courts of
Appeal s generally agree that when the State has conplied with the
procedural requirenents inposed by the anendnent and regul ati ons,
a federal court enploys a deferential standard of reviewto

eval uate whether the rates conply with the substantive

requi renents of the anmendnent.” 1d. at 520 n.18. However, the
Court “express[ed] no opinion as to which of the cases contains
the correct articulation of the appropriate standard of review”

| d.

We note that courts, including our own, have enpl oyed the
arbitrary and capricious standard in evaluating the actions of a
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| V. CONCLUSI ON
For the foregoing reasons, we VACATE the prelimnary
i njunction, % VACATE the stay pendi ng appeal, and REMAND to the
district court for further proceedings consistent with this

opi ni on.

state agency. See Abbeville Gen. Hosp. v. Ransey, 3 F.3d 797,
804 (5th Gr. 1993); Mss. Hosp. Ass’'n v. Heckler, 701 F.2d 511
516 (5th Gr. 1983); see also Ark. Med. Soc’'y, 6 F.3d at 529;
AMSUB (PSL), Inc. v. Colo. Dep’'t of Soc. Servs., 879 F.2d 789,
795-96 (10th Cir. 1989); Neb. Health Care Ass’n v. Dunning, 778
F.2d 1291, 1294 (8th G r. 1985).

The district court did not address the appropriate standard
of review and appears to have used a de novo standard. Using the
standard enpl oyed by the district court, we have concl uded that
the court erred in its evaluation of the evidence. W do not,
however, nean to suggest that the de novo standard apparently
used by the district court is the correct standard either for the
district court or for this court. A nore deferential standard is
nmore |ikely appropriate.

3 W recognize that plaintiffs have all eged several other
statutory, constitutional, and state law violations. Inits
opinion, the district court stated that these clains were “so
intertw ned” that “[s]hould plaintiffs be successful in their
[ sections 13(A) and 30(A)] clainms, it is likely that sone
Constitutional and state |law violations were also commtted.”
Evergreen, 116 F. Supp. 2d at 754. Because the district court
found that the plaintiffs’ success on the nerits regarding their
sections 13(A) and 30(A) clains was a predicate for their success
on the remaining clains, these additional clains also fail as a
basis for prelimnary injunctive relief.
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