IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 00-30432

Summary Cal endar

JO ANN W LLI AMS, | ndividually,
on behalf of WIllie E. WIllians' Estate,

Pl ai ntiff-Appellee,
vVer sus
M DWEST EMPLOYERS CASUALTY COVPANY,
Def endant s.

CAMPBELL E. WALLACE,

Appel | ant.

Appeal fromthe United States District Court
for the Western District of Loui siana

March 8, 2001
Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM
This is an interlocutory appeal of sanctions ordered under
Rul e 11 and the i nherent power of the court. Because the sanctions
order is neither a final judgnent nor a reviewable coll ateral

order, we dismss the appeal for lack of jurisdiction.



This case arose out of a state |law workers’ conpensation
claim In 1989, WIllie WIIlians brought a cl ai magainst Spartech
Films for workers’ conpensation. Spartech Filnms had an excess
indemmity policy issued by Mdwest Enployers Casualty Conpany
(“Mdwest”). 1n 1991, Spartech’s workers’ conpensati on paynents to
M. WIIlianms ceased. M. WIllianms |ater received a default
j udgnent agai nst Adans Plastics, Inc., fromthe Louisiana Ofice of
Wor kers’ Conpensation. Adans Plastics did not pay the judgnent.

In 1997, M. WIIlians brought a direct action agai nst M dwest
as the insurer of Adans Plastics to collect his default judgnent.
M dwest renoved to federal court, where it then filed third-party
demands agai nst Spartech Filnms and Adans Pl astics, alleging that
they failed to conply with the terns of their policies. M.
Wllians diedin 1998, and Jo Ann Wllians (“WIIlians”) substituted
in his place as plaintiff.

On June 7, 1999, Magistrate Judge Karen Hayes nediated a
settlenment between WIlliams and M dwest. After hours of
negotiation, the parties drafted and signed a “Menorandum of
Settlenment Agreenent” that included arrangenents for paynents by
Mdwest to WIlians and assignnents of rights by WIllians to
M dwest. Over the next nonth and a half, revised versions of the
settl enment agreenent passed between the parties as disputes over
the nmeani ng of the agreed-to settlenent intensified. During this
time, WIllianms did not receive her insurance noney from M dwest,
even t hough Louisiana |awrequires an insurer “to pay a settlenent
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within thirty days after an agreenent is reduced to witing,”?! and
even though Wallace, in a letter to the court, had stated that
M dwest had tendered the funds to WIIians.

On July 28, 1999, Wllians filed a notion to enforce
settlenent and for sanctions. In addition to | evying sanctions
agai nst M dwest , Magi strate Judge Hayes, citing wvarious
m srepresentations nmade by Wallace to WIlians and the court,
recommended sanctioning Wall ace. The District Court, Judge Robert
G Janes, ordered Wallace to show cause “why nobnetary sanctions
shoul d not be inposed against himin this case pursuant to Rule 11
of the Federal Rules of Civil Procedure and/or the Court’s inherent
powers.” After briefing, Judge Janes sanctioned Wallace in the
amount of $1, 500.

Wl | ace appeal ed.

|1

As a general rule, the federal Courts of Appeals have
jurisdiction only over appeals from “final decisions of the
district courts.”® A decision is not final unless “it ends the
litigation on the nerits and | eaves nothing for the court to do but
execute the judgrment.”® |In the case before us, no final judgnent

has been entered; Mdwest’s litigation continues.

1 See La. Rev. Stat. § 22:1220(A)(2) (2000).
2 28 U.S.C. § 1291 (2000).

3 Cunningham v. Hamilton County, 527 U S. 198, 204 (1999)
(internal quotations omtted).



Nor is the sanctions order itself an appealable fina
deci si on. Cick v. Abilene National Bank* held that sanctions
orders are not thensel ves appeal abl e final decisions, nor are they
appeal abl e col |l ateral orders.?®

Two subsequent cases created two exceptions to the rule
announced by dick: Markwell v. County of Bexar® held that if the
sanctioned attorney has withdrawn fromthe case, he may appeal ; and
Chavez v. MV Medina Star’ held that if the party represented by
the sanctioned attorney is no longer party to the case, the
attorney my appeal. Nei t her exception applies here. Wl | ace
continues to represent Mdwest. And although WIllians (apparently)
has settled with Mdwest, Mdwest still has third-party clains
pendi ng against its insureds. W have no jurisdiction over this
appeal .

1]

Because we find that neither Markwel|l nor Chavez applies here,

we need not consider whether those decisions survive the Suprene

Court’s recent decision in Cunningham v. Hamlton County.?

4 822 F.2d 544 (5th Gr. 1987).

S Cdick applied this rule to sanctions |levied under Rule 11
Rule 37, or 28 U S.C § 1927, finding no reason to differentiate
bet ween these types of sanctions. |1d. at 545.

6 878 F.2d 899, 901 (5th Gir. 1989).
7 47 F.3d 153, 155-56 (5th Gir. 1995).
8 527 U.S. 198 (1999).



Cunni ngham hel d that a Rul e 37 sanctions order i s not an appeal abl e
final decision nor an appeal able collateral order. Cunni ngham
enphasi zed that the appealability of a sanctions order shoul d not
“turn on the attorney’s continued participation.”® Cunni ngham
rejected the notion that an attorney’s withdrawal fromi nvol venent
in acase renders a sanction order agai nst the attorney appeal abl e.
It is therefore doubtful that the exceptions to Cick created by
Mar kwel | and Chavez survive Cunni ngham 1°

The appeal is DI SM SSED.

°1d. at 209.

10 Al t hough Cunni ngham i nvol ved Rule 37, rather than Rule 11,
sanctions, Cick refused to distinguish between types of sancti ons.
Click, 822 F.2d at 545.



