UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 00-30392

T. H E. | NSURANCE COVPANY,
Pl ai ntiff-Appellant,
VERSUS
LARSEN | NTERMODAL SERVI CES, | NC.
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

March 2, 2001

Before KING Chief Judge, and H GG NBOTHAM and DUHE, GCircuit
Judges.

DUHE, Circuit Judge:

T.H E. I nsurance Conpany (“T.H E.”) appeals the ruling of the
district court granting summary judgnent in favor of its insured,
Larsen Internodal Services, Inc. (“Larsen”) and denying T.H E.'s
cross-notion for summary judgnent. T.H E. defended Larsen agai nst
the clainms of several plaintiffs who were injured in an accident
involving a 1984 Wiite tractor |eased to Larsen and driven by one
of its enployees. However, T.H E. determned that the tractor was
not a covered vehicle under the Commercial Trucker's Insurance

policy (the *“Policy”) t hat T.H E. provided to Larsen.



Nevertheless, T.H E. settled and paid the injured plaintiffs’
clains as required by a federally-mndated endorsenent to the
Pol i cy. The endorsenent gives T.HE the right to seek
rei mbursenment fromLarsen for any suns paid solely by reason of the
endorsenment. The district court concluded, however, that T.H E
had waived its right to seek reinbursenent. It also denied
T.HE's claimfor defense costs. Because we hold that T.H E. did
not waive its rights to rei nbursenent of the settlenent anounts, we
REVERSE and RENDER summary judgnent for T.H E. on that issue.
However, we conclude that T.H E. had a duty to defend Larsen, and
we therefore AFFIRM the district court's ruling insofar as it
determned that T.H E. is not entitled to recover its defense
costs.
| .
FACTS AND PROCEEDI NGS

Larsen is a trucki ng conpany whi ch operates on both interstate
and intrastate routes. T.H E. insured Larsen under the Policy for
liability up to $1 mllion. The Policy provides that only the
autos specifically described on the declarations page attached to
the Policy are “covered autos.” A driver is covered under the
Policy as an i nsured while he or she uses, with the naned i nsured's
perm ssion, a covered auto that is owned, hired or borrowed by the
nanmed i nsured. The Policy also provides that autos acquired after
the Policy begins are covered if, anong other things, the naned
insured requests coverage from T.H E. wthin thirty days after
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acquiring the auto. However, the Policy includes an endorsenent
that anmends this provision to require that the i nsured nust request
coverage fromT.H E. within twenty-four hours after acquisition.

In addition, the Policy contained the federally-mndated
“Endorsenent for Mtor Carrier Policies of Insurance for Public
Liability under Sections 29 and 30 of the Mdtor Carrier Act of
1980,” which is the subject of this appeal. The endor senent
referred to as Endorsenent MCS-90 (“MCS-90”), nust be attached to
any liability policy issued to a registered notor carrier pursuant
to 49 U.S.C. 88 13906(a)(1), 31139(b)(2) and 49 C.F.R 8§ 387. The
MCS-90 states in pertinent part:

In consideration of the premumstated in the policy to
which this endorsenent is attached, the insurer (the
conpany) agrees to pay, within the limts of liability
descri bed herein, any final judgnent recovered agai nst
the insured for public liability resulting from
negligence in the operation, maintenance or use of notor
vehicles subject to the financial responsibility
requi renents of Sections 29 and 30 of the Motor Carrier
Act of 1980 regardless of whether or not each notor
vehicle is specifically described in the policy .

It i s understood and agreed that no condition, prOV|S|on
stipulation, or limtation contained in the policy, this
endorsenent, or any other endorsenent thereon, or

violation thereof, shall relieve the conpany from
liability or from the paynent of any final judgnent,
wthin the Ilimts of Iliability herein described,

irrespective of the financial condition, insolvency or
bankruptcy of the insured.

Basical ly, the MCS-90 makes the insurer liable to third parties for
any liability resulting fromthe negligent use of any notor vehicle
by the insured, even if the vehicle is not covered under the

i nsurance policy. The endorsenent continues:



However, all terns, conditions, and limtations in the

policy to which the endorsenent is attached shall remain

in full force and effect as binding between the insured

and the conpany. The insured agrees to reinburse the

conpany for any paynent nmade by the conpany on account of

any accident, claimor suit involving a breach of the

ternms of the policy, and for any paynent that the conpany

would not have been obligated to nake under the
provisions of the policy except for the agreenent
contained in this endorsenent.
Thus, the MCS-90 obligates the insured to rei nburse the i nsurer for
any paynents the insurer would not have been liable to nmake under
the policy but for the terns of the endorsenent.

It is undisputed that the tractor involved in the accident
underlying this appeal was never |isted on the schedule of covered
vehi cl es contai ned on the decl arati ons page of the Policy. Larsen
admts that it has no evidence that it requested coverage for the
tractor within twenty-four hours after its acquisition. Rather, it
appears that T.H E. was first inforned that Larsen had acquired the
vehi cl e when Larsen submtted a | oss notice advising T.H E. of the
accident, twenty-two days after Larsen | eased the tractor.

Before any of the plaintiffs injured in the accident filed
suit, T.HE determned that the tractor was not a covered auto
under the ternms of the Policy, because Larsen had not requested
coverage for the vehicle within twenty-four hours after acquiring
it. Accordingly, T.HE sent a letter to Larsen advising it that

there was no coverage. The letter also advised Larsen that T.H E

could claimrei nbursenent for any anounts it paid to settle clains



arising fromthe accident,! and invited Larsen to contact T.H E
W th questions.

Thereafter, the injured plaintiffs filed their petitions
against Larsen, its driver, and T.HE. 1in state court, alleging
that the driver's negligent operation of the vehicle caused their
injuries, and that “at the tinme of the accident sued upon herein,
[ Larsen] was insured by [T.H E.], in connection with the operation

of a 1984 018000 truck at all tines pertinent hereto.”
T.H E. negotiated settlenments with two of the plaintiffs, and
i nformed Larsen of sonme of the settled anpbunts in a second letter
in which it restated its right to claim reinbursenent for the
settl enent anounts. The letter again invited Larsen to contact
T.H E. wth questions. Despite these two letters, no
representative of Larsen contacted T.H E. concerning its denial of
coverage, its claimfor rei nbursenent, or the defense of the suits.

Not havi ng recei ved any obj ections fromLarsen, T.H E. engaged
a single attorney to defend the clains of the two renaining
plaintiffs. Wen the plaintiffs demanded anmounts in excess of $1
mllion, T.HE sent athird letter to Larsen stating:

The [Policy] in effect for this loss has a limt of

liability of $1,000,000.00 per occurrence for Bodily

I njury and Property Damage. There exists the possibility

that this 1loss could exceed your policy limts,

therefore, please accept this letter as notice that
T.H E. Insurance Conpany will not be |iable for any award

!T.H E. based this advice on the Policy endorsenent contained
on “FormF,” which is the state |aw counterpart to the MCS-90.
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in excess of $1, 000, 000. 00.

Shortly after T.H E. sent this letter, the remaining
plaintiffs agreed to settle their lawsuits for an anount | ess than
$1 mllion. T.HE then filed suit in federal court, seeking a
judgnent that Larsen is liable under the MCS-90 to T.H E for
rei mbursenent of the settlenment anounts, as well as the costs
T.HE incurred in defending the clains. T.H E and Larsen filed
cross-notions for summary judgnent. The district court noted that
both parties agreed that T.H E had no duty to defend Larsen
arising fromthe terns of the MCS-90. It therefore concluded that
principles of Louisiana insurance |law should be applied to
determ ne whether T.H E., by assum ng Larsen's defense, had waived
its rights to reinbursenent under the MCS-90. Because it found
that TH E had failed to obtain a nonwai ver agreenent to reserve
its defense of noncoverage under Louisiana |aw, the court held that
T.HE had, in fact, waived its rights. Mor eover, the court
reasoned that T.H E. voluntarily defended Larsen, and consequently
it was not entitled to recover its defense costs. T.H E. appeal ed.

1.
ANALYSI S
We review summary j udgnent rulings de novo, enploying the sane

standards applicable in the district court. Stults v. Conoco,

Inc., 76 F.3d 651, 654 (5th CGr. 1996). Summary judgnent is proper
when there is no genuine issue of material fact and the novant is

entitled to a judgnent as a matter of law. Fed. R Cv. P. 56(c).
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A Coverage and Ri ght to Rei nbursenent

1. Appl i cabl e Law

T.H E. argues that the district court erred in |looking to the
Loui siana insurance |law on reservation of rights and nonwaiver
agreenents, because the Policy itself was never inplicated. |t
argues that since there was never any coverage for the tractor
under the Policy, and because the MCS-90 did not create coverage,
there was no coverage defense that had to be reserved. According
to T.HE, the right of reinbursenent is a federal right that is
specifically reserved in the MCS-90 itself. T.H E. urges us,
therefore, to look only to federal law in evaluating its rights
under the MCS-90.

A cogent anal ysis of these issues requires us to explore the
hi story and public policy underlying the MCS-90. The MCS-90 was
required under the regulations of the nowdefunct Interstate
Comrerce Commi ssion (“I1CC’). Wien the |ICC was abolished, its
authority toregulate carriers was transferred to the Departnent of
Transportation, but the old regulations remain in effect until new

ones are pronul gated. John Deere Ins. Co. v. Nueva, 229 F.3d 853,

855 n.3 (9th Cr. 2000). This Court has stated that |CC

endorsenents are governed by federal |aw. Canal Ins. Co. v.

First Gen. Ins. Co., 889 F.2d 604, 610 (5th Cr. 1989), nodified on

other grounds, 901 F.2d 45 (5th Cr. 1990) (citing Carter v.

Vangi | der, 803 F.2d 189, 191 (5th Cr. 1986)).
W have also held that the policy enbodied in the ICC
7



regul ations “was to assure that injured nenbers of the public would
be able to obtain judgnents collectible against negligent

aut hori zed carriers.” Canal v. First Gen., 889 F.2d at 611. Thus,

the insurer's obligations under the MCS-90 are triggered when the
policy to which it is attached provi des no coverage to the insured.
The First Grcuit has aptly described the obligation placed upon
the insurer by the MCS-90 as one of suretyship. “[We consider the
| CC endorsenent to be, in effect, suretyship by the insurance
carrier to protect the public—-a safety net . . . . [I]t sinply

covers the public when other coverage is lacking.” Canal Ins. Co.

v. Carolina Cas. Ins. Co., 59 F.3d 281, 283 (1st Cir. 1995).°2

Consistent with this Iine of reasoning, we have held that the
endor senent acconplishes its purpose by reading out only those
clauses in the policy that would limt the ability of athird party

victim to recover for his |o0ss. Carolina Cas. Ins. Co. .

Underwiters Ins. Co., 569 F.2d 304, 312 (5th Cr. 1978). “ But

there is no need for or purpose to be served by this supposed
automati c extingui shnent of [a] clause insofar as it affects the
insured or other insurers who clanor for part or all of the
coverage.” Id. | ndeed, the MCS-90 states that “all terns,

conditions, and limtations in the policy to which the endor senent

2 See also Boston Ins. Co. v. Nogg (In re Yale Express Sys.,
Inc. ), 362 F.2d 111, 113-14 (2nd Cr. 1966) (interpreting a
simlar | CC endorsenent for |oss of cargo, and concl udi ng that the
insurer was a surety for the carrier for clains payable solely
under the endorsenent).




is attached shall remain in full force and effect as binding
between the insured and the conpany.” Therefore, in Carolina

Casualty v. Underwiters, we held that if an insurer's policy

contained the ICC endorsenent, it would not render the insurer

primary as a matter of |[|aw ld. at 3183. W also took this

approach in Canal v. First CGeneral to hold that the | CC endor senent
is not inplicated for the purpose of resolving disputes anong
multiple insurers over which insurer should bear the ultinmate

financial burden of the |oss. Canal Ins. Co. v. First Gen. Ins.

Co., 889 F.2d 604, 611 (5th CGr. 1989), nodified on other grounds,

901 F.2d 45 (5th Cir. 1990).°® Fromthese cases and fromthe terns
of the MCS-90 itself, it follows that when the protection of
injured nmenbers of the public is not at stake, the MCS-90 and the
relevant federal regulations do not address coverage for the
purpose of disputes between the insured and the insurer. .

Carolina Cas. Ins. Co. v. Underwiters Ins. Co., 569 F.2d 304, 313

(5th Cr. 1978). As the Eighth Crcuit has franmed the analysis,
“[al]lthough it is true that the endorsenent and the pertinent
regulations . . . address only public liability and 'do not fix the
liability between insured or insurance conpanies,' we believe the

regul ations' silence on the issue does not require preenption of

% See also Carolina Cas. Ins. Co. v. Insurance Co. of N. Am,
595 F.2d 128, 138 n.32 (3rd Cr. 1979) (recognizing a “general
principle” that “a court may give effect to otherw se existing
allocations of financial responsibility where the goal of
protecting the injured public has already been fulfilled.”)
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state-law doctrines that do not resolve such questions.” Redland

Ins. Co. v. Shelter Mut. Ins. Co., 193 F.3d 1021, 1022 (8th Cr

1999) (citations omtted).*

We recognize that these cases dealt with the effect of the
MCS-90's provision rendering the insurer liable to injured third
parties, but we think the principles we have identified are also
applicable to the portion of the endorsenent giving the insurer a
right of reinbursenent. Therefore, on the facts of this case, we
reject T.H E. 's argunent the we should |l ook only to federal lawin
evaluating its rights under the MCS-90. The MCS-90 gives T.H E
the right to seek rei nbursenent from Larsen for “any paynent nade
by the conpany on account of any accident, claimor suit involving
a breach of the terns of the policy, and for any paynent that
[T.H E.] would not have been obligated to make under the provisions

of the policy except for the agreenent contained in” the MCS- 90.

“See also Carolina Cas. v. Insurance, 595 F.2d at 138 & n. 31
(reasoning that “the federal requirenents are not so radically
intrusive as to absolve lessors or their insurers of otherw se
exi sting obligations under applicable state tort |aw doctrines or
under contracts allocating financial risk anong private parties,”
and declaring that “so massive a disruption of the tissue of state
|aw would be extraordinary in the Anmerican |egal framework.”);
Occidental Fire & Cas. Co. of NNC. v. International Ins. Co., 804
F.2d 983, 986 (7th Cr. 1986) (holding that once the injured third
party is conpensated, state |aw may be applied to determ ne which
party should bear the ultimte financial burden);_C arendon Nat'|
Ins. Co. v. lInsurance Co. of the West, No. CV-99-5461, 2000 W
892864 at *7 (E.D. Cal. June 30, 2000) (“The mmjority of the
federal courts which have considered the i ssue held that the MCS-90
does not affect the obligations between the insurer and its insured
or between joint insurers.”)

10



We think this neans that under the circunstances of this case, the
right of reinbursenent is triggered only if there is no coverage
under the Policy. But the construction of insurance policies, and,
therefore, the scope of coverage, are matters of state law. See

Canal Ins. Co. v. First Gen. Ins. Co., 889 F.2d 604, 608 (5th Cr

1989), nodified on other grounds, 901 F.2d 45 (5th Cr. 1990).

Mor eover, as we have already indicated, the MCS-90 does not alter
the existing policy obligations between the insured and the
insurer. W nust determ ne then whet her there was coverage for the
tractor, either under the terns of the Policy, or because T.H E
expanded the scope of coverage under the Louisiana | aw of waiver
when it provided a defense to Larsen.

2. Scope of Coverage and Wi ver

Larsen urges us to hold that T.HE waived its right to
contest coverage for the tractor on several grounds. First,
al though there is no evidence that it requested coverage for the
tractor wwthin twenty-four hours after acqui sition, Larsen contends
that T.H E. waived the twenty-four hour notice requirenment because
it was never explained to Larsen nor strictly enforced by T.H E

This contention has no nerit. It is true that “[w aiver
occurs when there is an existing right, a know edge of its
exi stence and an actual intention to relinquish it or conduct so
i nconsistent with the intent to enforce the right as to induce a

reasonable belief that it has been relinquished.” Steptore v.

Masco Constr. Co., 643 So. 2d 1213, 1216 (La. 1994). However, an
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insured is presuned to knowthe provisions of his policy. Stephens

V. Audubon Ins. Co., 665 So. 2d 683, 686 (La. App. 2 Cr. 1995).
The insurance policy constitutes the | aw between the parties and
shoul d be enforced as witten if the terns are clear and express
the intent of the parties. [d. The relevant endorsenent makes
abundantly clear that a newly acquired auto will be added to the
policy only if “[y]ou tell us within twenty-four (24) hours after

”

you acquire it that you want us to cover it Larsen has
not cited any authority for its argunent that T.H E. was required
t o expl ain such an unanbi guous provi sion. Moreover, Larsen has not
poi nted out any evidence that it was T.H E.'s consi stent practice
to provide coverage even if the insured had not conplied with the
twenty-four hour requirenment. This is especially true where, as
here, T.H E. had no know edge of the vehicle nor opportunity to
adjust its premumat any tinme before the insured submtted a | oss
notice advising T.H E. of the accident and naki ng a cl ai munder the
Policy.?®

Second, Larsen contends that T.H E waived its rights to

contest coverage when it sent Larsen its third letter stating that

® Larsen bases its argunent on the testinony of a T.H E

representative who stated that if T.H E. |earned by reason of an
audit that an i nsured was using nore vehicles than were declared in
the policy, T.H E. mght conduct an investigation and potentially
add the vehicle to the policy if the om ssion was just an error.
This i1s not evidence of a practice by T.HE that was “so
inconsistent with the intent to enforce” the twenty-four hour
requi renent “as to induce a reasonable belief” that it had been
wai ved.
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“[t]he above policy in effect for this loss has a |imt of
l[iability of $1, 000, 000.00 per occurrence . . . .” It is Larsen's
argunent that T.H E.'s statenent that the Policy “was in effect for
this | oss” would have i nduced a reasonabl e person to believe that
T.H E was providing coverage for the accident. Again, this
argunent |acks nerit. The Policy was in effect to the extent that
the MCS-90 endorsenent that was attached to it required TTHE to
pay the clainms of the injured plaintiffs up to the Policy's Iimt
of $1 mllion. Thus, the letter was not inconsistent with T.H E.'s
intent to enforce its right to deny coverage.

Larsen al so argues, and the district court held, that T.H E
failed to reserve its rights to rei nbursenent under the MCS-90 by
comng forward with a defense for Larsen w thout obtaining a

nonwai ver agreenent. In Tate v. Charles Aguillard Ins. & Rea

Estate, Inc., 508 So. 2d 1371, 1375 (La. 1987), the Louisiana

Suprene Court held that “waiver may apply to any provision of an
i nsurance contract under which the insurer knowingly and
voluntarily elects to relinquish his right, power or privilege to
avoid liability, even though the effect nmay bring within coverage
risks originally excluded or not covered.” The burden of proving
wai ver is on the party asserting it. 1d. Louisiana courts apply
wai ver principles stringently to “uphold the prohibition against
conflicts of interest between the insurer and the insured . . . .”
Steptore, 643 So. 2d at 1216. Accordingly, the Louisiana suprene
court held in Steptore that the scope of coverage under an
13



i nsurance policy coul d be expanded by wai ver “when an insurer, with
know edge of facts indicating noncoverage under the insurance
policy, assunes or continues the insured's defense wthout
obt ai ni ng a nonwai ver agreenent to reserve its coverage defense .
7o Lde
Larsen has cited no authority explaining what constitutes a
nonwai ver agreenent under Louisiana |aw, and we have found none.

Al t hough one Louisiana court found no waiver when the insurer

obtained a witten instrunent executed by the insured, see Cassey

v. Stewart, 727 So. 2d 655, 658 (La. App. 2 Cr. 1999), wit

deni ed, 743 So. 2d 209 (La. 1999), the court did not hold that such
a docunent was required. Therefore, we hold that T.H E. adequately
reserved its rights to deny coverage when it put Larsen on notice
of its position that there was no coverage for the tractor under
the Policy and that T.H E. had a right to seek rei nbursenent of any
anounts paid after settling the plaintiffs' clains. Because Larsen
received this notice yet made no effort to contact T.HE to
express any concerns or objections, it inplicitly agreed that
T.H E bhad reserved its rights to deny coverage under the Policy

and consequently to seek rei nbursenent under the MCS-90. 6

®See also Wlliam$S. MKenzie & H Al ston Johnson, |nsurance
Law and Practice, 15 Louisiana Gvil Law Treatise 8 216 (1996) in
whi ch the aut hors di scuss the Loui siana Suprene Court's decisionin

Steptore, and note:

The court did not discuss what constitutes a
“nonwai ver agreenent.” Presumably, the court is not
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Larsen al so argues that T.H E. waived its rights by failing to
obtain separate counsel for Larsen when T.H E. knew it would deny

coverage for the tractor. Larsen relies on Dugas Pest Control of

Bat on Rouge, Inc. v. Miutual Fire, Marine and Inland Ins. Co., 504

So. 2d 1051, 1054 (La. App. 1 Gr. 1987), which held that “if the
i nsurer chooses to represent the insured but deny coverage it nust
enpl oy separate counsel.” Wile we acknow edge this rule, we note
that the court in Dugas held that if the insurer fails to obtain
separate counsel in these circunstances, then due to the ethical
considerations involved, the insurer beconmes |iable for the
attorney fees and costs of the insured's defense. 1d. The court
did not hold that failure to obtain separate counsel vitiates an

insurer's reservation of rights. W recognize that the insurer in

requiring a witten instrunent executed by both parties.
A witten communication fromthe insurer to the insured
should be sufficient when it gives notice that the
insurer, while willing to undertake the defense of the
insured, reserves it right to assert coverage defenses.
I f the insured then accepts defense by the insurer, the
i nsured does so with knowl edge of the potential conflict
of interest and wth the inplicit agreenent that the
i nsurer has reserved its coverage defenses.

See also Scottsdale Ins. Co. v. @Qulf Sea Tenporaries, Inc.,
1999 W. 130633 at *4 (E.D. La. Mar. 10, 1999) (citing 7C Appl enan,
| nsurance Law and Practice 8 4686 (1979) (“[Where the insured nade
no offer to take over the defense of the action, he woul d be deened
to have inpliedly assented to the conduct of the defense by the
i nsurer under a reservation of rights.”)); Dennis Sheen Transfer v.
CGeorgia Cas. Co., 113 So. 165 (La. 1927) (court found no waiver
when i nsurer assuned i nsured's defense despite the latter's failure
togivetinely notice of the accident, when insured refused to sign
a nonwai ver agreenent but had received a letter from insurer
reserving its defense of lack of tinely notice).
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Steptore engaged a single attorney to defend both itself and the
i nsured when it had know edge of facts that m ght have indicated
noncoverage. However, that case is distinguishable. There, the
insurer failed toreserve its rights because it also did not obtain
a nonwai ver agreenent. Steptore, 643 So. 2d at 1217.7 W think it
inportant to note that in this case, Larsen took no action on the
case nor nmade any objection whatsoever to T.H E.'s settlenent with
the plaintiffs, even after receiving T.H E.'s reservation of rights
letters and two invitations from T.H E. to participate in the
matter.

Moreover, it is undisputed that the attorney engaged by T. H E.
did not know that T.H E. had denied coverage for Larsen's clains.
The question of coverage was never an issue in the state court
action underlying this case. Therefore, T.H E. did not retain the
sane counsel to defend both Larsen against the injured plaintiffs
claims and T.HE. on the issue of coverage and the right to
reimbursenent. In this situation, it is reasonable to expect that
counsel would have sought to mnimze liability to the injured
plaintiffs as much as possible. In addition, Larsen was not
precluded from litigating the issue of coverage in the current
action. Consequently, we see no reason why Larsen was prejudiced

by THE's retention of a single attorney in the state court

"This distinction was al so noted in Scottsdale, 1999 W. 130633
at *4.
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pr oceedi ng.

Larsen nakes two final argunents that T.H E. should not be
reinmbursed for the amounts it paid to settle the injured
plaintiffs' clains, but both argunents are unavailing. First,
Larsen asserts that the MCS-90 only requires an insurer to pay a
final judgnment in favor of an injured plaintiff, not settlenent
anounts. Because T.H E. settled the clains in this case, it
contends T.H E. is not entitled to reinbursenent. |In support of
its position, Larsen points to the |anguage of the MCS-90 which
states, “the insurer (the conpany) agrees to pay, withinthe limts
of liability described herein, any final judgnent recovered agai nst
the insured.” W reject Larsen's argunent. |If the insurer nust
pay a final judgnment under the MCS-90, there is no reason why it
coul d not seek a favorable settlenent rather than risk litigating

to a final judgnent that could be nore onerous. In Canal v. First

Ceneral, we held that an insurer who paid a settlenent because of
the requirenents of the MCS-90 was entitled to rei nbursenent from
the insurer who wongfully denied coverage to the insured. Canal

Ins. Co. v. First Gen. Ins. Co., 889 F.2d 604, 612 (5th Cr. 1989),

nodi fi ed on other grounds, 901 F.2d 45 (5th Cir. 1990).8 Moreover,

we note that the rei nbursenent provision of the MCS-90 permts the

8 See also Harco Nat'l Ins. Co. v. Bobac Trucking lnc., 107
F.3d 733 (9th G r. 1997), where the Court required the insured to
rei mburse an insurer who paid a portion of a settlenent on the
insured's behal f pursuant to its duties under the MCS-90.
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insurer to recover “any paynent,” not just final judgnents, that
the insurer would not have been obligated to pay except for the
agreenent contained in the MCS-90.

Finally, Larsen argues that T.H E. should be barred from
recovering the settlenent anounts because it did not seek Larsen's
consent prior to agreeing to the settlenents. However, we note
that Section Il A of the Policy states that T.H E. may investigate
and settle any claimas it considers appropriate.

B. Duty to Defend and Responsibility for Defense Costs

T.H E. also argues that we should not apply the state | aw of
wai ver because the duty to reserve rights is part of the duty to
defend. It contends that where the insurer has no duty to defend,
there can be no waiver of a coverage defense even if the insurer
did not reserve its rights or deny coverage.® It is T.HE's
position that it never had a duty to defend Larsen either under the
ternms of the Policy or the MCS-90. It defended Larsen, rather, in
order to mtigate damages and protect itself fromhaving to pay a
default judgnent in the state court proceedings. Furt her nore
because it had no duty to defend Larsen, T.H E. argues that we
should award it defense costs under the MCS-90's reinbursenent
provi si on.

We express no opinion as to whether, under Louisiana |law, the

9

In support of its position, T.HE ~cites only 46 CJ.S
| nsurance 8§ 824 (1993). It has identified no Louisiana authority
on this point.
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presence or absence of a duty to defend generally has any i npact on
whet her the insurer nust reserve its right to deny coverage when it
provi des a defense. W do hold, however, that T.H E did have a
duty to defend Larsen, and that on the facts of this case, the
state | aw of waiver is applicable. Furthernore, because T.H E. had
a duty to defend, it is not entitled to be reinbursed for defense
costs.

We agree with T.H E. that the MCS-90 does not inpose a duty to
defend on the insurer where such a duty woul d not have otherw se

exi st ed. In Canal v. First General, we held that the MCS-90 does

not initself require the insurer to defend an insured. 889 F.2d
at 612. And as we have already stated in this opinion, the MCS 90
| eaves unaffected any provisions of the Policy that do not inpact
the insurer's duty to conpensate injured nenbers of the public.
Therefore, although the MCS-90 itself does not inpose a duty to
defend upon the insurer, neither does it negate such a duty that
mght fall wupon the insurer under the Policy as interpreted

according to state law. Cf. id. at 611; Carolina Cas. Ins. Co. v.

Underwriters Ins. Co., 569 F.2d 304, 312 (5th GCr. 1978).1°

1 See also Carolina Cas. Ins. Co. v. Insurance Co. of N Am,
595 F.2d 128, 139, 144 (3rd Cr. 1979) (holding that the |CC
endor senent does not inpose a duty to defend nor does it alter
ot herwi se exi sting duties, and concluding that the question of the
duty to defend was a matter of state law); Harco Nat'l Ins. Co. v.
Bobac Trucking Inc., 107 F.3d 733, 736 (9th G r. 1997) (“[T]he
rei mbur senment provision of the MCS-90 is inconsistent with inplying
a duty to defend.”); and darendon Nat'l Ins. Co. v. Insurance Co.
of the West, No. CV-99-5461, 2000 W. 892864 at *7 (E.D. Cal. June
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Under Louisiana law, the insurer's duty to defend is generally

broader than its liability for damage clains. Anerican Hone

Assurance Co. v. Czarniecki, 230 So. 2d 253, 259 (La. 1969).

[T]he insurer's duty to defend . . . is determ ned by the
all egations of theinjured plaintiff's petition, with the
i nsurer being obligated to furnish a defense unless the
petition unanbi guously excl udes cover age.

Thus, if, assumng all the allegations of the
petition to be true, there would be both (1) coverage
under the policy and (2) liability to the plaintiff, the
i nsurer nust defend the i nsured regardl ess of the outcone
of the suit. Additionally, the allegations of the
petitionareliberallyinterpretedin determ ning whether
they set forth grounds which bring the clains within the
scope of the insurer's duty to defend the suit brought
agai nst the insured.

Id. (citations omtted).

It is also the rule in Louisiana that “where the petition
all eges facts which would place the claimwthin the coverage of
the policy, the insurer cannot avoid the duty to defend upon its
own determnation that there is no coverage under its policy

provi sions.” Smth v. Insurance Co. of the State of Pa., 161

So.2d 903, 918 (La. App. 1 Gr. 1964). However, an allegation of
coverage by the injured plaintiff cannot create a duty to defend
when the facts of the petition clearly place the clai moutside the

policy's coverage. For exanple, in Mchel v. Ryan, 373 So. 2d 985,

988 (La. App. 3 Cr. 1979), although the plaintiff alleged the

policy “was in full force and effect,” he also alleged that the

30, 2000) (observing that federal courts have generally held that
the MCS-90 does not affect the obligations between the insurer and
its insured).
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acci dent occurred on a date that was nore than three years beyond
the policy period. Consequently, the court held that the petition
unanbi guousl y excl uded cover age.

In the case underlying this appeal, the plaintiffs alleged
that “at the tine of the accident sued upon herein, [Larsen] was
insured by [T.H E. ], in connection with the operation . . . of a
1984 018000 truck at all tines pertinent hereto.” Unlike in
M chel, however, whether there is coverage in this case depends on
facts and circunstances not apparent fromthe face of the Policy.
Though the tractor involved in the accident was not listed in the
schedul e of covered autos, it neverthel ess could have been covered
had Larsen requested coverage wthin twenty-four hours after
acquiring it. T.HE admts in its brief that once coverage is
tinmely requested, coverage attaches immediately, but an invoice
reflecting the newpremumis issued sone tinme within the foll ow ng
thirty days. The record also indicates that a final endorsenent
showi ng coverage for the newvehicle could be issued by T.H E. four
to five nonths after coverage was requested. Therefore, the
allegations of the petitions did not “unanbiguously exclude
coverage,” because it was entirely possible that at the tine of the
accident, the tractor could have been covered. “An insured' s duty
to defend arises whenever the pleadings against the insured

disclose even a possibility of liability under the policy.”
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Steptore v. Masco Constr. Co., 643 So. 2d 1213, 1218 (La. 1994).1

T.HE had a duty to defend Larsen under Louisiana |aw.
Because the MCS-90 does not alter existing duties between the
insured and the insurer, T.HE. is not entitled to be reinbursed

for defense costs. 1?2

" This case is also different fromRichards v. Farners Export
Co., 377 So. 2d 859 (La. App. 4 Cir. 1979) (on rehearing), wherein
i ndi vidual enployees were alleged to be insured as “executive

officers” under their conpany's general liability policy. The
enpl oyees, however, were not “executive officers” as defined in the
policy. The court held the conpany's insurer had no duty to

provi de a defense, because the policy was issued to the conpany,
not to the individual enployees, who were strangers to the policy.
The court stated:

Surely the Czarni ecki doctrine cannot be extended to any
case where an insurance conpany, which is a total
stranger to the defendant, is sinply alleged to provide
cover age. Carried to its logical conclusion, this
argunent woul d enable a plaintiff to pick out of the air
any insurance conpany, allege coverage and require the
conpany to defend.

ld. at 863. Those concerns are not present in the instant case,
because Larsen as the nanmed insured is not a stranger to the
Pol i cy.

2T HE relies on our decision in Canal v. First General as
support for its claimfor defense costs. There, Canal |nsurance
Conpany defended the insured and paid the clainms only because of
the requirenents of the MCS-90, after First General |Insurance
Conmpany wrongfully deni ed coverage. W held that Canal provided a
def ense not because it had a duty to defend under the MCS-90, but
because it had a “manifest interest in controlling the litigation
to mnimze the size of any judgnents once First General denied
coverage and refused to defend.” Canal Ins. Co. v. First Gen. Ins.
Co., 889 F.2d 604, 612 (5th Cr. 1989), nodified on other grounds,
901 F.2d 45 (5th Gr. 1990). W determ ned, however, that Cana
was not acting as a “volunteer” under M ssissippi insurance |aw,
and held that First General had to rei nburse Canal for the costs of
defense. |d. However, our hol ding was based on our determ nation
that First General had a duty to defend the insured and Canal did
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CONCLUSI ON
Because T.H E. adequately reservedits rights to deny coverage
and seek reinbursenent from Larsen for the settlenent anounts,
there is no genuine issue of material fact and TTH E. is entitled
to judgnment as a matter of |aw on that issue. However, T.H E. had
a duty to defend Larsen, and it is therefore not entitled to
recover defense costs.

REVERSED and RENDERED in part, and AFFIRVED in part.

not . This holding is consistent wth our decision today that
T.HE is not entitled to defense costs because it had a duty to
def end Larsen.

23



