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UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-30361

Harry Edward Breaux, Et. Al.
Plaintiffs-Appellants,
vVer sus

John M Dil saver
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana

June 13, 2001
Bef ore KENNEDY, ! JONES, and DeMOSS, Circuit Judges.
Edith H Jones, G rcuit Judge:

This diversity suit arises from Appellants’ claimthat
the Appellee commtted fraud and breached his fiduciary duties
while serving as admnistrator of two decedents’ estates. The
district court dismssed the suit, concluding that the probate
exception to federal jurisdiction prevented it from hearing the

case. W disagree: that the suit is against the adm nistrator

1 Crcuit Judge of the Sixth Circuit, sitting by designation



only in his personal capacity and does not require federal
interference in any state probate proceeding. As the suit does not
fall within the probate exception, we reverse and renand.

O a H Elverumand Evel yn Breaux El verumwer e husband and
wfe and lived for many years in St. Mary Parish, Louisiana. They
had no children. Evelyn Elverum however, had six siblings, two of
the “full blood” and four of the “half blood,” because her father
had married tw ce. This full-blood/ hal f-blood distinction is
critical, because under Louisiana's intestate succession | aws,
full-blood siblings inherit twice as nuch as their half-blood kin.
See La. Cv. Code art. 893.

Oa Elverumdied on July 28, 1995. His wll left one-
sixth of his estate to each of his wife's six siblings, regardl ess
of their half-blood/full-blood status. Appel | ee John Dl saver,
husband of one of Evelyn’s half-blood siblings, was appointed
executor of M. Elverunis estate. Dilsaver was already serving as
curator for Ms. Elverumunder a court ordered interdiction.?

Ms. Elverumdied intestate a year later. Her only heirs
were her siblings and their descendants. As noted earlier, her

full-blood siblings stood to inherit twice as nuch as their half-

2 The state court in St. Mary's Parish interdicted both M. and Ms.
El verumon June 6, 1995. Dil saver was appointed joint curator. Hi s son, Dougl as
Di | saver, served as undercurator. Prior to the interdiction, D lsaver’s wife,
Cat herine Breaux Dilsaver, had handled the Elverunis affairs under power of
attorney.



bl ood kin. D lsaver was appoi nted adm ni strator of Ms. Elverums
estate.

M. Elverums estate closed on August 8, 1996, as the
heirs were placed in possession and a Judgnent of Possession was
entered by a Louisiana court. However, the closing of Ms.
El verunmi s estate has proven nore conplicated.

The Appellants in this action are the children of Ms.
El verumi s two deceased, full-blood siblings. As such, they are
entitled to a greater proportion of Ms. Elverum s assets than they
are of M. Elverunis assets. Appellants allege that John Di | saver
abused his positions as curator, admnistrator and executor to
m sal l ocate certain community property in order to enhance his
wfe’'s share of the inheritance. They also allege “a pattern of
fraud designed to conceal and obfuscate the systematic plundering
of the Elverumestates by Dil saver.”

Despite the controversy surrounding D | saver’s actions,
Ms. Elverumis estate has been largely closed: there is no wll
contest, there is no dispute as to the identity of the heirs, or
the percentages to which they are entitled, and the heirs took
possessi on of the property of the estate in January, 1998, with the

exception of $250,000 held in escrow by the state court.?

8 The state court issued a Judgnent of Possession on January 20, 1998.

The $250,000 in escrow is for the paynent of admnistrative expenses and the
resolution of certain other, unspecified issues.
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Remaining to be conpleted are Dilsaver’s discharge from his
position as admnistrator, final decision on the costs of
adm ni stration, and the disposition of the $250,000 in escrow with
t he Loui siana court.*

Appellants filed this suit in federal court against
Di | saver pursuant to Louisiana Civil Code article 3191,° seeking
damages agai nst himpersonally for his alleged fraud and breach of
fiduciary duty in his admnistration of the two El verum estates.
The federal district court, acting wupon the report and
recommendati on of a federal magi strate judge, dism ssed clains for
want of subject matter jurisdiction, concluding that this case
falls wthin the probate exception to federal diversity
jurisdiction. This appeal followed.

Federal jurisdictionordinarily exists over | awsuits that
could have been brought in a state court, so long as conplete

diversity of citizenship and the requisite anmount in controversy

4 Regardl ess of the ultimate outcone of this federal action, the

di stribution of this $250,000 remai ns i n the hands of the Loui siana state courts.
The federal courts lack jurisdiction to determ ne whether and to what degree
Dilsaver isentitledto fees and expenses for adm nistering O a Elverunis estate
This is a purely probate matter for the state courts to decide. Any judgnent
agai nst Dilsaver in the federal action should be satisfied fromD |saver’s assets
and not those of Oa Elverunis estate
5 This provision provides in relevant part that:
A succession representative is a fiduciary with respect to the
successi on, and shall have the duty of collecting, preserving, and
nmanagi ng the property of the succession in accordance with [aw. He
shall act at all tinmes as a prudent adnministrator, and shall be
personal |y responsi ble for all danages resulting fromhis failure so
to act.
Louis. Cv. Code art. 3191



are present. See Turton v. Turton, 644 F.2d 344, 347 (5th Gr.

1981). For conpelling historical reasons, however, a federal court
“has no jurisdiction to probate a will or admnister an estate.”
Mar kham 326 U. S. at 494 (di scussing antecedent history of probate
exception). Nevertheless, the Suprene Court has held that,

federal courts of equity have jurisdiction to entertain
suits “in favor of creditors, |egatee, and heirs” and
other <claimants against a descendant’s estate “to
establish their clains” solong as the federal court does
not interfere with the probate proceedings or assune
general jurisdiction of the probate or control of the
property in custody of the state court.”

Mar kham 326 U. S. at 494 (quoting Waterman v. Canal Loui si ana Bank

& Trust Co., 215 U. S. 33, 43 (1909)). I n determ ni ng whet her a

suit in federal court “interferes” with state probate proceedi ngs,
this court considers whether the plaintiff’s claim®“inplicates the
validity of the probate proceedings or whether the plaintiff is
merely seeking adjudication of a claim between the parties.”

Bl ankeney v. Bl akeney, 664 F.2d 433, 434 (5th Gr. 1981)(citing

AKin v. Louisiana National Bank, 322 F.2d 749 (5th CGr. 1963)).

Once a wll has been probated, the danger of federal interference
is abated and “an action by a legatee, heir, or other claimnt
agai nst an executor becones a suit between the parties that is a
justiciable controversy within the scope of federal jurisdictionif
the other jurisdictional requirenents are net.” Akin, 322 F. 2d at

751.



In the present case, allowng the Appellants’ action
against Dilsaver to nove forward would not result in federa
interference in state probate proceedings. Appellants’ clains are
agai nst Di |l saver personally, not against the estate of either Aa
or Evelyn Elverum (O a Elverunis estate is cl osed and, regardl ess
of the outcone of Appellants’ action, it will not be reopened.
Appel  ants do not seek a reopening, and any judgnment favoring them
woul d be satisfied from Di|l saver’s own property, not that of M.
El verumi s closed estate. Simlarly, Evelyn Elverunis estate has
been finally distributed to the heirs, excepting only the $250, 000
in escrow. Even if appellants obtain a judgnent against Dil saver,
their judgnment could not extend to an order directing distribution

of the escrow. Turton v. Turton, 644 F.2d 344, 347-48 (5th Cr.

1981).

In Turton, this court observed that a suit against an
executor personally for nmal feasance i s beyond federal jurisdiction
“If it requires a premature accounting of an estate still in
probate.” 644 F.2d at 348. Dilsaver relies on this statenent and
on the fact that he has not yet been di scharged as adm ni strator of
Evelyn’s estate. H s reliance is msplaced in both instances. The
| awsuit agai nst himpersonally will not inpede the probate court’s
jurisdiction over the escrow and thus will effect no accounting
consequence at all upon the estate adm nistration. Further, while
the appellants m ght have brought at |east sone of their clains
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agai nst Dil saver in the proceeding involving Evelyn's estate, their
clains transcend and are not fully renediable in that proceedi ng.
Appel lants are not required to pieceneal their clainms when the
federal court has jurisdiction over them

The i ndependence of the action in federal court fromthe
two state probate proceedings is readily discernible from the
nature of the all egations against Dilsaver. Dilsaver is accused of
si phoning off funds from one estate and funneling them into a
second estate fromwhich his wife stood to recover a | arger share.
Mor eover, the all eged mani pul ati on may have occurred while Di | saver
was serving as joint curator of the Elveruns’ interests during
their lifetimes or during his tenure as executor of M. Elveruns
estate, or while he was the adm nistrator of Ms. Elverunis estate.
The alleged fraud does not correlate directly to either probate
proceedi ng and can be properly addressed in this separate action in
federal court.

That a relationship exists between the two probate
proceedi ngs and appell ants’ case against Dl saver is clear, but in
this case the rel ati onship does not cause actual interference with
the probate proceeding. See Akin, 322 F.2d at 751; Bl ankeney, 664
F.2d at 434. Appellants’ action does not challenge the validity of
either Elverum probate proceeding, nor does it seek to recover
property from either estate, nor nust a federal court assune
control of estate property. The existence of an undistributed
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escrow in Evelyn Elverums estate does not preclude federal
jurisdiction where the federal issues can and will be separately
determ ned wi t hout affecting the probate proceedi ng. Mrkham 326

US at 497; Turton v. Turton, 644 F.2d at 347. For all these

reasons, the probate exception does not apply to Appellants’ La.
Civ. Code art. 3191 in personam action against Dil|lsaver. Federal

diversity jurisdiction is proper. See Dinger v. @Glino, 661

F. Supp. 438, 443 (S.D.N. Y. 1987)(clains based upon defendant’s
al l eged fraud, negligence, and breach of duty in connection wth
the disposition of estate property were essentially conmmon |aw

torts and were not within the probate exception); Celentano v.

Furer, 602 F. Supp. 777, 779 (S.D.N. Y. 1985)(federal jurisdictionis
proper in an action against an executor of a wll individually).
Di | saver argues that even if the probate exception does
not apply, there are several alternative bases for affirm ng the
district court’s judgnent. He directs the court’s attention to the

abstention doctrine enunci ated i n Col orado Ri ver Wat er Conservati on

District v. United States, 424 U.S. 800, = S C. _ (1976),

the res judicata effect of the state court’s judgnents of
possessi on, prescription, and Appellants’ failure to join certain
i ndi spensabl e parties under Fed. Rule Cv. Pro. 19. None of these
i ssues was ruled upon by the district court. Although this court

may decide a case on any ground that was presented to the tria



court, we are not required to do so. Dandridge v. WIllians, 397

US 471, 475 n. 6, S C. ____ (1970).

Concl usi on

The Appel | ants’ cl ai ns agai nst Di | saver personally do not
interfere wwth the state probate proceedi ngs and are therefore not
wthin the probate exception to federal court diversity
jurisdiction. The judgnent is reversed and the case renmanded for
further proceedings in accord with this opinion.

REVERSED and REMANDED



