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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-30353

DENNI S MARCHESANI ; TRI XI E TI NA MARCHESANI ,
Pl ai ntiffs-Appellants,

SAFETY NATI ONAL CASUALTY CORPORATI ON;
CRESCENT HOSI ERY M LLS,
| nt er venor s- Appel | ant s,

ver sus

PELLERI N- M LNOR CORPORATI CN,
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Eastern District of Louisiana

Oct ober 3, 2001
Bef ore W ENER, BARKSDALE, and EMLIO M GARZA, C rcuit Judges.
WENER, Circuit Judge:

In this diversity case, we are called on to apply Louisiana’s
choice of law rules to determ ne whether Tennessee's ten-year
statute of repose for product liability clains bars Plaintiffs-
Appel lants Dennis and Trixie Tina Marchesani’s product liability
suit inthe district court situated in Loui siana agai nst Def endant -
Appel l ant Pellerin-M I nor Corporation (“MInor”) as manufact urer of
the of fendi ng product in question. Left to our own devices after

the Louisiana Suprenme Court declined to accept our certified



guestion,! we concl ude that Louisiana’s choice of lawrules require
the Louisiana-based district court to apply Louisiana’ s own
prescriptive and perenptive rules, under which the Mrchesanis’
clainms are not timnme-barred. We therefore reverse the district
court’s grant of summary judgnent in favor of M| nor and remand for
further proceedings consistent wth this opinion.
l.
FACTS AND PROCEEDI NGS

Denni s Marchesani, a domciliary of Tennessee, was enpl oyed by
Crescent Hosiery MIls at its facility in N ota, Tennessee. On
August 25, 1998, while in the course of his enploynent, Mrchesan
was wal ki ng past a pressurized apparel dye machi ne manuf actured by
MInor, a Louisiana corporation, when “suddenly and wthout
war ni ng, the door of the machi ne bl ew open, releasing hot, caustic
chem cal s and steam throughout the imedi ate area,” resulting in
Marchesani’s alleged injuries. All  of Mrchesani’s nedica
treatnment as a result of the accident has taken place in Tennessee,
and he has been receiving workman's conpensation benefits in
Tennessee.

Marchesani and his wife, Trixie Tina Mirchesani, filed a
products liability suit against MlInor in federal district court

for the Eastern D strict of Louisiana, alleging negligent

1See Marchesani v. Pellerin-Mlnor Corp., 248 F.3d 423 (5th
Cir. 2001), certification declined, No. 2001-CQ 1169, —So. 2d. —
avai |l abl e at 2001 W 798209 (La. June 29, 2001).
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manuf act ure and desi gn of the pressurized dye machi ne. Marchesan
alleges that his injuries were caused by a design defect that
permts the machine to be operated even though the door is not
conpletely secure. The suit was tinely filed under Louisiana | aw.
MInor denied liability and noved for summary judgnent on the
ground that Tennessee | aw, which restricts products liability suits
to clains brought within ten years follow ng the date the product
was first purchased for use,? applies to the Marchesanis’ clains,
maki ng their action tinme-barred. The Marchesanis countered that
Loui siana | aw should govern their action, and in the alternative
that the Cvil Code’'s choice of law articles on prescription
(statutes of limtation) and perenption (statutes of repose)?
require that Louisiana’ s own |aw of prescription, under which the

Marchesanis’ clains are tinmely filed, should govern in this

Tenn. Code Ann. § 29-28-103 (“Any action against a
manuf acturer or seller of a product for injury to person or
property <caused by its defective or wunreasonably dangerous
condi tion must be brought within. . . ten (10) years fromthe date
on which the product was first purchased for use or
consunption[.]").

3La. Civ. Code Ann. art. 5349 provides:

When the substantive |law of another state would be
applicable to the nerits of an action brought in this
state, the prescription and perenption |aw of this state
applies, except . . . [i]f the action is not barred under
the law of this state, the action shall be nmaintained
unless [1] it would be barred in the state whose law is
applicable to the nerits and [2] nmaintenance of the
actioninthis state is not warranted by [a] the policies
of this state and its relationship to the parties or the
di spute nor by [Db] any conpelling considerations of
remedi al justice.



i nst ance. Wt hout nentioning these choice of law articles, the
district court granted MInor’s notion for summary judgnent,
reasoning that (1) Tennessee’'s substantive law applies to the
merits of the Mrchesanis’ <claim (2) Tennessee's products
liability statute of repose is substantive, ergo (3) the
Marchesanis’ action is tine-barred.* The Marchesanis then
perfected this appeal.
.
ANALYSI S

A. St andard of Revi ew

W review a grant of summary judgnent de novo, applying the

sane standard as the district court.® Likew se, we review de novo

a district court’s determination of state law,® granting no

deference to that court’s interpretation.’

“As an initial matter, we note our disagreenent with the
district court’s determ nation that our decision in Allison v. ITE
| nperial Corp., 928 F.2d 137 (5th Gr. 1991), controls this case.
Allison was decided under Mssissippi’s significantly different
choi ce of | awrules which provide that when, as here, the pertinent
contacts do not favor a particular state, the law of the state
where the injury occurred should <control, unl ess ot her
considerations point to a “nore significant relationship” wth
anot her state. See id. at 143 (internal punctuation omtted)
(enphasi s added). As Louisiana’'s choice of law articles do not
follow this approach, Allison is inapposite to the analysis in the
i nstant case.

SMorris v. Covan World Wde Mwving, Inc., 144 F.3d 377, 380
(5th Cir. 1998).

6Al | i son, 928 F.2d at 139.
‘Sal ve Regina College v. Russell, 499 U S. 225, 238 (1991).

4



B. Choi ce of Law Anal ysi s

A federal court considering a diversity case that inplicates
choice of laws nust determne which state’'s l|law applies by
following the <choice of law rules of the forum state.?®
Accordingly, Louisiana’s choice of law rules control our
determ nati on of whether Louisiana or Tennessee | aw applies to the
Mar chesani s’ product liability clains.

Article 3545 of the Louisiana Civil Code expressly addresses
choi ce-of -1 aw questions in product liability cases.® Under this
article, Louisiana laww || be applied in such cases “(1) when the
injury was sustained in this state by a person domciled or
residing in this state; or (2) when the product was nmanufact ured,
produced, or acquired in this state and caused the injury either in
this state or in another state to a person domciled in this
state.”® As the Marchesanis neither reside nor are donmiciled in
Loui siana, article 3545 is clearly inapplicable to the instant
case. Accordingly, we nust turnto other articles of the Louisiana
Civil Code to ascertain the proper choice of |aw analysis for this
case.

1. Determning the Applicable State Law

8Erie R Co. v. Tonpkins, 304 U S. 64 (1938); Kl axon Co. V.
Stentor Electric Mg. Co., 313 U S. 487 (1941); Allison, 928 F. 2d
at 138.

° See La. Civ. Code Ann. art. 3545.
10] d.



As an initial nmatter, we nust decide whether the |aw of

Tennessee or Louisiana governs. Not surprisingly, the parties
vigorously dispute which article of the Louisiana Cvil Code
governs the choice of |aw question before us. The Marchesani s

argue that article 3549, which relates specifically to issues of
prescription and perenption, shoul d be applied to determ ne whet her
Tennessee’s statute of repose bars their clains. In contrast,
MInor contends that article 3549 is not pertinent because
Tennessee’s statute of repose is not procedural but substantive,
and is an essential and inseparable part of Tennessee’'s product
liability law. W will address these argunents in turn.
The text of article 3549 provides:

Wien the substantive law of this state would be
applicable to the nerits of an action brought in
this state, the prescription and preenption | aw of
this state applies. Wien the substantive |aw of
another state would be applicable to the nerits of
an action brought in this state, the prescription
and perenption law of this state applies, except .
[i]f the action is not barred under the |aw of
this state, the action shall be maintained unless
[1] it would be barred in the state whose law is
applicable to the nerits and [2] naintenance of the
action in this state is not warranted by the
policies of this state and its relationship to the
parties or the dispute nor by any conpelling
considerations of renedial justice.

As the italicized portions of this article make plain, we nust
first decide which state’s law applies to the nerits before
resorting to the nore specific provisions of article 3549.

Accordingly, we nust apply the general choice of Ilaw rules

1L a. CGv. Code Ann. art. 3549 (enphasis added).
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applicable to tort clains, which are set forth in article 3542, to

determ ne whet her the | aw of Tennessee or Loui siana applies to the

merits of the Marchesanis’ cl ai ns.

Article 3542 provides:

[Aln issue of delictual or quasi- delictua
obligations is governed by the law of the state
whose policies would be nost seriously inpaired if
its law were not applied to that issue. That state
is determned by evaluating the strength and
pertinence of the relevant policies of the invol ved
states in the light of: (1) the pertinent contacts
of each state to the parties and the events giving
rise to the dispute, including the place of conduct
and injury, the domcile, habitual residence, or
pl ace of business of the parties, and the state in
which the relationship, if any, between the parties
was centered; and (2) the policies referred to in
Article 3515, as well as the policies of deterring
wrongful conduct and of repairing the consequences
of injurious acts.?!?

Article 3515, inturn, is the “general and residual rule”

guides and inforns Louisiana s approach to choice of

closely paralleled by article 3542.

except

as otherwise specified in the part of the Guvil

addr essi ng choi ce of |aw,

an issue in a case having contacts wth other
states is governed by the law of the state whose
policies would be nost seriously inpaired if its
| aw were not applied to that issue. That state is
determned by evaluating the strength and
pertinence of the relevant policies of all involved
states in the |ight of: (1) the relationship of
each state to the parties and the dispute; and (2)
the policies and needs of the interstate and
international systens, including the policies of
uphol ding the justified expectations of parties and
of mnimzing the adverse consequences that m ght

2la. CGv. Code Ann. art. 3542.
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Article 3515 provides that,

Code



follow from subjecting a party to the |law of nore
t han one state.?®®

In sum the choice of |aw nethodol ogy contained in Louisiana s
Cvil Code requires that, in sequence, we (1) exam ne the pertinent
contacts of each state with respect to “the particular issue as to
whi ch there exists an actual conflict of |aws”! (so as to determ ne
the “relationship of each state to the parties and the dispute”),
(2) identify the various state policies that mght be inplicated in
the choice of law, and then (3) evaluate the “strength and
pertinence” of these policiesinlight of “the relationship of each
state to the parties and the dispute,” and in light of “the
policies and needs of the interstate and i nternational systens” (so
as toresolve the ultimte question of which state’s policies would
be “nobst seriously inpaired if its law were not applied to that
issue”).® W proceed now to do just that.

2. Exam nati on of Pertinent Contacts

Article 3542 (the general choice of law provision for tort
clains) instructs us to examne “the pertinent contacts of each
state to the parties and the events giving rise to the dispute,
including [1] the place of conduct and injury, [2] the domcile,
habi tual residence, or place of business of the parties, and [3]

the state in which the relationship, if any, between the parties

Bla. Civ. Code Ann. art. 3515.
“See id., Revision Coment (d).

15See, generally, id., Revision Coments.
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was centered.”15 The district court correctly concluded that
Loui siana and Tennessee have an equal nunber of such contacts
because (1) the place of “conduct,” i.e., the “alleged events
giving rise to the accident,” is Louisiana, but the place of
“Injury” is Tennessee, and (2) the Marchesanis are domciled in
Tennessee, but MInor is incorporated and manufactures its products
i n Loui si ana. Accordingly, the pertinent contacts in this case
favor neither Louisiana nor Tennessee | aw.

3. ldentification of Pertinent Policies

Articles 3515 and 3542, taken together, enunerate four
policies that nust be considered in the choice of | awanalysis with
respect totort clains: (1) upholding the justified expectations of

parties,! (2) mnimzing the adverse consequences t hat m ght fol |l ow

®La. G v. Code Ann. art. 3542 (enphasis added). The district
court did not expressly consider the third factor, “the state in
which the relationship, if any, between the parties was centered”
(enphasi s added). In Allison, the district court, applying
M ssissippi’s choice of |law rules, decided that when, as in the
instant case, there is no preexisting relationship between the
parties in a products liability case, the state in which the
injured party cane into contact with the product of the defendant
is the “center of the relationship.” See Allison, 928 F. 2d at 142.
On appeal, however, we expressed doubts about the “hel pful ness” of
the “center of the relationship” test in the context of a product
liability action (as opposed, say, to the context of whether to
apply guest statutes in autonobile accident cases), because “the
center of the relationship wll always be identical to the place of
injury.” Id. at n.5. W went on to note that the |anguage of the
M ssi ssi ppi choice of |law provision at issue in that case “nakes
al l owance for the possibility that there will be no relationship
between the parties by its use of the phrase ‘if any.’”” 1d.
Al t hough admttedly dicta, this | anguage (bol stered by the use of
“iIf any” in article 3542) suggests that the third factor is
i kewi se i napplicable to the instant case.

La. Cv. Code Ann. art. 3515.
9



from subjecting a party to the law of nore than one state, ! (3)
deterring wongful conduct,?!® and (4) repairing the consequences of
injurious acts.? In addition, MInor suggests that the follow ng
policies should also play a role in our analysis: (5)
di scouragenent of forum shopping and (6) interstate uniformty of

result.?!

4. Evaluation of the Policies’ “Strength and Pertinence”

We begin the eval uati on by enphasi zi ng t hat under Loui siana’s
choice of law rules, the ultimte question is not which state has
the nost “significant interest” in the dispute, but rather which

state’s policies would be nost seriously inpaired if its |aw were

not applied to the issue, i.e., the “state which, in light of its
relationship to the parties and the dispute and its policies
rendered pertinent by that relationship, would bear the nost
serious | egal, social, economc, and other consequences if its | aw

were not applied.”? Furthernore, the Louisiana |egislature has

18] d.

¥La. Cv. Code Ann. art. 3542.
201 d.

2l1See also La. Cv. Code Ann. art. 3515, Revision Comment (c)
(noting that the policies of preventing forumshoppi ng and favoring
interstate uniformty of result are “universally acknow edged”).

25ee id., Revision Comment (b) (explicitly rejecting the
“governnental interest” approach). Accordingly, the district
court’s reliance on Allison’s choice of |aw analysis is m splaced
to the extent that the M ssissippi choice of lawrules at issue in
that case provided that when contacts do not favor a particular
state, the law of the state where the injury occurred should
control, unless other considerations point to a “nore significant

10



made clear that “[what is to be evaluated is not the w sdom or
goodness of a state policy, either in the abstract or vis-a-vis the
policy of another state, but rather the ‘strength and perti nence’
of this policy in space.”?

Wth these precepts in mnd, we turn now to consider the
“strength and pertinence” of the various policies identified in
this case. At first blush, the policies of (1) upholding the
justified expectations of parties, (2) mnimzing the adverse
consequences that mght follow fromsubjecting a party to the | aw
of nore than one state, (3) discouraging forum shopping, and (4)
favoring interstate uniformty of result, do not appear
sufficiently inplicated in this case to weigh very heavily in our
anal ysi s. Certainly, a Louisiana corporation engaged in
manuf acturing products in Louisiana should not be surprised at
being subjected to Louisiana’s product liability law, for that
matter, Tennessee citizens injured in Tennessee have no reason to
expect that any | aw ot her than that of Tennessee will govern their
clains. Neither should we be overly concerned in this case with
m ni m zi ng the adver se consequences that m ght fl owfromsubjecting
a party to the law of nobre than one state when the party in

question is a manufacturer who, presumably, sells products across

relationship” with another state. See Allison, 928 F.2d at 143
(enphasi s added). Under Louisiana s choice of |awrules, however,
we must focus our inquiry on determning which state’s policies
woul d be nost seriously inpaired by not applying that state’s | aw

2See La. Civ. Code Ann. art. 3515, Revision Comment (c).
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the United States (and in fact is arguing for the application of
the I aw of another state). Likew se, although it is clear enough
that by filing suit in Louisiana the plaintiffs in this case have
sought out a forum where their clains are not tinme-barred, the
policy of discouraging forum shoppi ng does not seemas intimtely
inplicated by a suit in which the forumchosen by the plaintiffs —
however advantageous to their interests that forummy be —is the
defendant’ s state of incorporation and principal place of business
as well as the state in which the offending product was
manuf actured and from which it was shipped.? Neither does the
policy of favoring uniforminterstate results seem to cone nuch
into play, particularly given the | ack of any “uniforni approach to
product liability |law throughout the states (denonstrated by the
fact that only fifteen states have enacted product liability
statutes of repose |ike that adopted by Tennessee).

Accordingly, the policies specifically identified by
Loui siana’s own choice of law statute wth respect to torts —
deterring wongful conduct and repairing the consequences of
injurious acts® —are the nost “pertinent” to the choice of |aw

analysis in this case. The question we nmust answer, then, is which

24ln this respect, this case is further distinguishable from
Allison, in which the defendant was a Del aware corporation; its
princi pal place of business was inlllinois, and its predecessor in
interest had manufactured the product in Pennsylvania;, and the
plaintiffs were M ssissippi residents who originally filed suit in
M ssi ssippi state court on the basis of an injury that occurred in
Tennessee.

%La. Civ. Code Ann. art. 3542.
12



state’s policies of deterrence and conpensation with respect to

product liability clainms would be nost seriously inpaired if its

| aw were not applied in the instant case.

Tennessee, for its part, enacted the conprehensi ve Tennessee
Products Liability Act?® (the “Act”), of which the ten-year statute
of repose is a conponent, in response to the rising costs of
respondi ng to and defending product liability suits as well as the
associ ated increases in insurance premuns. Additionally, the Act
sought to provide certainty and finality as to the tine within
whi ch product manufacturers and sellers could be subjected to a
liability claim Presumably, Tennessee was willing to incur higher
costs in terns of worker’s conpensation clains in exchange for
providing manufacturers wth certainty and consuners wth
ostensi bly | ower product costs.

Loui si ana, too, has a well-established policy of limting the
time within which plaintiffs nust cone forward with their clains.
Loui siana’s prescriptive period for all tort clainms, including
product liability clains, runs for only one year followi ng the date
of the injury.? Unlike Tennessee, however, Louisiana has not
chosen to enact a perenptive period as a neans of effecting its
policies of certainty and finality with respect to product

liability clainms. The two states in question, then, appear to have

26Tenn. Code Ann. 8§ 29-28-101 et seq.

2’La. Civ. Code Ann. art. 3492. Tennessee’'s statute of
limtations for tort clains is the sane. See Tenn. Code Ann. § 28-
3-104.
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struck different bargains with respect to bal anci ng, on one hand,
the goals of certainty and finality with, on the other hand, the
goal s of deterrence and conpensati on

Qur task is nost decidedly not to determ ne which state has
struck the better bargain, but rather to evaluate which state’'s
general schene would suffer nore damage, i.e., which would be nore
adversely affected, if its law were not applied. Asked as a
rhetorical question, would Tennessee’'s conprehensive schene of
product liability, which focuses on the date that the product is

first purchased for use, be nore seriously inpaired if Tennessee’'s

statute of repose were not applied to this case i nvol vi ng Tennessee
resi dents, enployers, and worker’s conpensati on paynents t han woul d
Loui siana’s schenme, which focuses on the date of the victinms
injury, thereby affording a Louisiana manufacturer an *“escape
hatch” that would not be available if the injury had occurred
either in Louisiana or to an individual domciled in Louisiana?
Al t hough the question is a close one, particularly given the
need to nmake a val ue judgnent on such a slippery slope as public
policy, we agree initially with the district court that the | aw of
Tennessee applies to the nerits of this case, although we arrive at
t hat concl usion by a sonmewhat different route. Unlike the district
court, which believed itself bound by our decision in Alison, we
do not see that case (which was decided under M ssissippi’s
significantly different choice of law rules) as controlling here.

Rat her, our independent anal ysis of the respective policy interests

14



that each state has in having its lawapplied to the nerits of this
case leads us to conclude that it is Tennessee, with its nore
conpr ehensi ve approach to product liability clainms, whose policies
woul d be nost seriously inpaired if its law were not applied in
this instance.

C. Loui siana’s Choice of | aw Provision for Prescription
and Per enpti on

Qur conclusion that the | aw of Tennessee applies to the nerits
of the Marchesani s’ clains does not end the inquiry, however. The
Mar chesani s contend that even if the |l aw of Tennessee governs the
merits of their clains, Louisiana Cvil Code Article 3549, which
applies with respect to both prescription and perenption, precludes
the application of Tennessee’'s perenptive statute of repose to bar
their clains. Conversely, MInor contends that article 3549 is
i napplicable to the instant case and, in the alternative, that
mai ntenance of this action in Louisiana is not warranted by
Loui si ana policies or by any conpelling considerations of renedial
justice.

As quoted above, article 3549 provides as foll ows:

Wen the substantive law of this state would be
applicable to the nerits of an action brought in
this state, the prescription and preenption | aw of
this state applies. Wien the substantive |aw of
another state would be applicable to the nerits of
an _action brought in this state, the prescription
and perenption law of this state applies, except
[iI]f the action is not barred under the |aw of
this state, the action shall be maintained unless
[1] it would be barred in the state whose law is

applicable to the nerits and [2] mai ntenance of the
action in this state is not warranted by the

15



policies of this state and its relationship to the
parties or the dispute [3] nor by any conpelling
consi derations of renedial justice.?®
For the purposes of article 3549, “perenption” —defined by the
Louisiana Cvil Code as “a period of tine fixed by law for the
exi stence of a right, [which] [u]lnless tinely exercised . . . is
ext i ngui shed upon the expiration of the perenptive period”?® —*“is
treated as a species of |iberative prescription.”3 Under Louisiana

law, then, if a statutory tine limt bars the enforcenent of a

substantive right or cause of action, it is prescriptive; if,
instead, the statutory tinelimt affects the very exi stence of the
right granted, i.e., termnates the cause of action, it 1is
perenptive.3 Furthernore, under Louisiana | aw, “when an ordi nance
or statute creates aright of action and fixes the tinme in whichto
comence the action, the tinme so fixed is an integral part of the

right created and is perenptive or substantive, as opposed to

2la. Cv. Code Ann. art. 3549 (enphasis added).
PLa. Cv. Code Ann. art. 3458.
%%la. Cv. Code Ann. art. 3549, Revision Coment (a).

31See Pounds v. Schori, 377 So.2d 1195, 1198 (La. 1980) (“CQur
jurisprudence has long recognized a major distinction between a
statute of limtations (prescription) and a perenption. It has
been repeatedly held that prescription bars the renmedy sought to be
enforced and termnates the right of access to the courts for
enforcenent of the existing right. A perenptive statute, however,
totally destroys the previously existing right with the result
that, upon expiration of the prescribed period, a cause of action
or substantive right no | onger exists to be enforced.”).
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prescriptive or procedural.”® Accordingly, there can be no rea
question that, under either Tennessee or Loui siana |l aw, Tennessee’s
statute of repose, which Louisiana would |abel “perenptive,” is
substantive rather than procedural.® The procedural/substantive
dichotony is immterial to our inquiry today, however, because
Louisiana’s choice of law rules do not distinguish between
“substantive” and “procedural” statutory tine limts, instead
treating perenption as a “species of prescription” for purposes of
choice of lawanalysis.®* Inlight of this clear directive, we have
no choice but to follow it to the inexorable conclusion that
Louisiana’s law of prescription, under which the Marchesanis’
clainms are not tinme-barred, controls this case.

Article 3549 al so provi des, however, that notw thstandi ng the
fact that an action otherw se tine-barred under the | aw of anot her
state can proceed under Louisiana’s l|law of prescription and
perenption, if “the mai ntenance of the action in [Louisiana] is not
warranted by the policies of [Louisianal] and its relationship to

the parties or the dispute nor by any conpel |i ng consi derati ons of

32Houston I ndustries, Inc. v. Fitch, 752 So.2d 974, 976 (La.
Ct. App. 2000) (writ denied).

3¥See also Allison, 928 F.2d at 144 (“The parties do not
di spute that the Tennessee statute of repose is substantive. It is
not a sinple statute of limtations and has been construed as being
substantive.”); Wnsor v. Taylor, 118 So. 876, 880 (La. 1928)
(noting that “the so-called prescription by which tax titles are
quieted . . . has been nore appropriately referred to as a statute
of repose, or perenption, rather than prescription”) (enphasis
added) .

3See La. Civ. Code Ann. art. 3549, Revision Coment (a).
17



renmedial justice,”® then the claim should not go forward in
Loui si ana. Accordingly, MIlnor attenpts to benefit from this
statutory shield by arguing that even if a straightforward
application of article 3549 woul d ot herwi se permt the Marchesani s’
clains to advance under Louisiana’ s |aw of prescription, the
mai nt enance of this action in Louisiana is not warranted either by
Louisiana’s policies or by any conpelling considerations of
remedi al justice.

M I nor’s reach, however, exceeds its grasp of article 3549's
hi gh standards for displacing Louisiana’s |aw of presciption.
Article 3549 makes clear that its provisions “reaffirm . . the
basic rule of the lex fori [law of the forum here Louisiana] for
actions that have been filed tinely under Loui si ana prescription or
perenption law;]” the rationale for this rule is to “pronote[]
what ever substantive policies [Louisianal has in not providing for
a shorter prescriptive period[.]”3 These substantive and
procedural policies are entitled to preference in a Louisiana court
“unless it is anply denonstrated that neither set of policies is
actually inplicated in the particular case and that the opposing
substantive policies of another state, that of the | ex causae [| aw
of the place of injury, here Tennessee], are inplicated nore

intimately.”?% Only when both requirenents are satisfied my

%See La. Civ. Code Ann. art. 3549.
%] d., Revision Comrent (Q).
7] d.
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Loui si ana | aw be di spl aced. %8

Under the instant facts, it is difficult if not inpossible to
maintain that the policies of deterrence, conpensation, and
predictability underlying Louisiana law with respect to product
liability clains are not “actually inplicated” in this case such
t hat applying Louisiana’s | aw of prescriptionis not warranted. W
reach this conclusion not by any inprudent attenpt to divine
meaning from Louisiana’s legislative election not to enact a
product liability statute of repose of its own, but rather by
attending to the policy inplications of what the Louisiana
| egislature has done, which is to |limt plaintiffs to one year
followng the date of injury to bring their clains forward.
Li kewi se, we nust also be mndful that in enacting choice of |aw
rules that privilege Louisiana’s own rules of prescription, the
| egi slature expressly declared that it did so to “preserve[] to the
plaintiff the opportunity to fully pursue his judicial renedies as
long as he does so within the tine specified by the |law of this
state.”?3

Nei t her has the Louisiana legislature left us entirely bereft
of guidance as we attenpt to navigate the nurky waters of policy
analysis in our search to ascertain whether nmaintenance of the

Mar chesanis’ action is not warranted by the policies of

1d.
| d.
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[ Louisiana].” W are cautioned that “if none of the parties are
domciled in this state and neither they nor their dispute are
related to this state in any other significant way,” then “the
policies of this state would not be served by inposing on its
over burdened courts the adjudication of a dispute which, but for

t he exi stence of jurisdiction, is essentially a foreign dispute.”*
Such is not the case here, however, as the defendant manufacturer

is domciled in Louisiana and the | egislature has expressly noted
that “if the defendant is a Louisiana domciliary, there would seem
to be less of a concern about forum shopping by the plaintiff and
| ess of an argunment of unfair surprise by the defendant.”*

We are also instructed that “if the plaintiff is a Louisiana
domciliary, then dismssing his action would deprive himof the
opportunity to litigate in the nost convenient forum and would
close to him the doors of the judicial system which he helps
sustain through his taxes.”* In such a case, “dismssa
m ght not be warranted in light of the policies of this state
derived from its relationship to the plaintiff.”* Here, such
concerns are not inplicated by the Tennessee plaintiffs, so yet
again we confront factors that would | ead our analysis in opposite

directions. Even if both factors should point our analysis in the

401d., Revision Conmment (i) (enphasis added).
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sane direction, however, the Louisiana |egislature has nade cl ear
t hat the questi on whether mai ntenance of the action is warranted by
the policies of Louisiana “should be determ ned by the court by
exam ning all the circunstances surrounding the particul ar case”*
and not nerely by a nechanical tabulation of factors.

Bearing all the foregoing in mnd and renenbering that tine
bar is an affirmati ve defense, which here is advanced by M I nor, we
are convinced in the end that MInor has failed to denonstrate
that, under all relevant circunstances, maintenance of this action
is not warranted by the policies of Louisiana. The plaintiffs in
this case, although residents of Tennessee, have neither slept on
their rights nor engaged in the kind of purely opportunistic forum
shoppi ng t hat woul d rai se concerns about burdeni ng Loui si ana courts
wthentirely “foreign di sputes” or surprising defendants unfairly.
To the contrary, the plaintiffs have filed suit in the state of the
defendant’s own incorporation and principal place of business,
which is also the state in which the allegedly defective product
was designed and nmanufactured. W can hardly say that the
mai nt enance of this action, tinely brought under Louisiana’ s | aw of
prescription agai nst a Loui siana manufacturer, is not warranted —
even mandat ed —by the policies of Louisiana that underlie its own
| ong-standing policy decision to permt plaintiffs allegedly
injured by a defective product to bring a cause of action within

one year following that injury.

441 d.
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We are |ikew se convinced that MInor has failed to nake an
alternative show ng under article 3549 that nmaintenance of this
action in Louisiana is not warranted by "conpel | i ng consi derations
of renedial justice.” W are mndful of the Louisiana
| egislature’s adnonition that we should not interpret this
requi renment “as a command or even as a license for entertaining a

particul ar action sinply because it is barred in all or nbst other

st at es. Such egregious exanples of forum shopping . . . are
nei t her encouraged nor condoned by this [a]rticle.”* W are not
deal i ng, however, with a situation in which the Marchesani s’ cause

of action is barred in “all or nost other states” save Loui si ana,
but rather one in which the cause of action would be permtted to
go forward in the great majority of states, including Louisiana.
Under these circunstances, MInor has failed to convince us that
“conpel ling considerations of renedial justice” do not warrant —
i ndeed, require —the mai ntenance of this product liability action
i n Louisiana agai nst a Loui si ana manuf acturer.

Accordingly, we hold that under Louisiana s choice of |aw
rules, Louisiana s |law of prescription governs (and accordingly
does not bar) prosecution in that state of the Marchesani s’ product

liability clainms against Mlnor.* |n so doing, we are cognizant

of MInor’s contention that article 3549 was “doubtl ess drafted

41 d., Revision Comment (j) (enphasis added).

W therefore do not reach the Marchesanis’ claim that
Tennessee’s statute of repose, as applied to them IS
unconstitutional .
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wth the idea that there would be little conceptual difference
bet ween replacing one state’s procedural prescriptive rules with
another’s.” W are not called on to read Louisiana' s |legislative
m nd, however, but to interpret and apply a statute that on its
face enconpasses both procedural, prescriptive rules and
substantive, perenptive provisions such as Tennessee’'s ten-year
statute of repose. Qur task, when nmaking an Erie guess as to how
t he Loui si ana Suprene Court would rule if squarely faced with this
issue, isto attenpt “to predict state law, not to create or nodify
it.”4 Should the Louisiana |legislature decide that a different
approach than that currently enbodied inits choice of lawarticles
is called for, it is certainly free to enact that |egislative
judgnent into | aw and knows how to do so.

In reversing summary judgnent and remanding for further
proceedi ngs, we decide only that the Marchesani s’ cause of action
is not tinme-barred in Louisiana by Tennessee’s ten-year statute of
repose. Accordingly, we take no position on either the nerits of
the Marchesani s’ clains or any procedural issues not yet addressed
by the district court.

L1,
CONCLUSI ON

For the reasons expl ai ned above, the district court’s grant of

4’Uni ted Parcel Service, Inc. v. Wben |Industries, Inc.
F.2d 1005, 1008 (5th Cr. 1986) (citation omtted).
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summary judgnent is reversed, and the case is remanded for further
proceedi ngs consistent with this opinion.

REVERSED AND REMANDED.
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