UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 00-30331

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,

VERSUS

ANDRE G LLYARD,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Loui siana

August 9, 2001
Before EMLIO M GARZA, PARKER, and DENNIS, G rcuit Judges.

DENNI'S, G rcuit Judge:

On May 18, 1999, a highway patrol man with the Texas Depart nent
of Safety, Bruce Dal ne, stopped two vehicles traveling eastbound on
Interstate 20 between Dallas/Fort Wrth, Texas, and Shreveport,
Loui siana, for follow ng too closely behind an 18-wheeler. A red
Chrysler Concorde, driven by Andre Gllyard s girlfriend Natasha
Lawence and in which Appellant Andre Gllyard was a passenger,

followed the 18-wheeler two car |engths behind. Gllyard s



friends, Helen Guy, Tiffany GQuy, and Princeston Parks, travel ed one
car | ength behind the Concorde in a Pontiac G and Am Wen Oficer
Dalme pulled behind the cars, the drivers decreased speed,
i ncreased intervals, and eventual ly stopped.

Wien the driver from the lead car exited the Concorde and

approached the trooper, Gllyard slid into the driver’s seat and

sped off. Trooper Dalnme pursued Gllyard for 32 mles and at
speeds exceeding 120 mles per hour. According to the Pre-
Sentencing Report, Gllyard “traveled through a one |ane

construction zone to nove around other vehicles, struck another
vehi cl e, drove onto the nedi an causi ng constructi on workers to junp
out of the way for their safety and continued driving erratically
across the Louisiana state line.” Wiile two 18-wheelers were
occupying both lanes, Gllyard passed them on the right shoul der
and, in doing so, alnobst struck a Caddo Parish Sheriff’'s Ofice
patrol car. G llyard avoided the patrol car but caroned off a
concrete piling instead. Gllyard exited the interstate in
Shreveport, Louisiana, sped past a stopped school bus, ran stop
signs in a residential neighborhood, and junped fromthe car while
it was in notion. Trooper Dalnme finally apprehended G llyard
several bl ocks away and subsequently found approxi mately six bricks
of powder cocaine in the trunk of his car.

G llyard and Lawence were charged i n a two-count supersedi ng
indictment with conspiracy to possess cocai ne hydrochloride with
intent to distribute and possession of cocai ne hydrochloride with
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intent to distribute. GIllyard noved to suppress the cocai ne and
argued that the officer |acked probable cause to stop the car
initially. The magi strate judge reconmended that his notion be
denied. Over Gllyard s objection, the district court adopted the
magi strate judge’ s recomendati on.

Gllyard conditionally pleaded guilty to both counts of the
indictment but reserved his right to appeal the denial of his
notion to suppress. The district court assessed a three-|evel
enhancement under U S.S.G 8§ 3Al.2(b) for assaulting a |aw

enforcenent officer and a two-1evel enhancenment under 8§ 3Cl.2 for

reckl ess endangernent of others during flight. Gllyard was
sentenced to 240 nonths’ inprisonnent, five years’ supervised
rel ease, and a $200 special assessnent. G llyard appeal ed. On

appeal, Gllyard challenges the district court’s denial of his
nmotion to suppress and the district court’s enhancenent under the

sent enci ng qui del i nes.

Motion to Suppress

Gllyard argues that the district court erred in not
suppressing the cocaine found in the car because Trooper Dalne
| acked probable cause to arrest him Gllyard contends that the
stop was a pretext to search for narcotics and suggests that
Trooper Dalne’s actions were notivated by racial aninus or

profiling; Gllyard states that Trooper Dal ne was | ooking into cars



and that the “last vehicle stopped by Trooper Dalne four m nutes
earlier was al so operated by a bl ack person.” G llyard argues that
Trooper Dal nme’s statenent that the car was follow ng too closely is
contradicted by the affidavits and testinony of his three friends
who w tnessed the stop, Helen Quy, Tiffany Quy, and Princeston
Parks. In addition, Gllyard contends that the video canera inside
Trooper Dalnme’s car shows no evidence that the cars were foll ow ng
too closely. Gllyard entreats that the cocaine should be
suppressed as fruit of an unlawful stop.

The district court, in denying the notion to suppress,
explicitly credited Trooper Dalne’s testinony over that of
Gllyard s witnesses. In response to Gllyard' s contention that
t he vi deotape showed a reasonabl e di stance between the cars, the
court concluded “[the video recorder] was clearly turned on after
the Trooper had pulled into position behind the red Concorde” and
accepted Trooper Dal ne’s expl anation that the cars had dropped back
as he approached.

“In reviewing a district court’s ruling on a notion to
suppress, we review questions of | aw de novo, and accept the trial
court’s factual findings unless they are clearly erroneous.”

United States v. Castro, 166 F.3d 728, 731 (5'" Gr. 1999) (en banc)

(citing United States v. Carrillo-Mrales, 27 F.3d 1054, 1060-61

(5" CGir. 1994)). “W also view the relevant evidence in a |ight

nost favorable to the party that prevailed; in this case, the



governnent.” |d. (citing United States v. N chols, 142 F. 3d 857,

866 (5'" Cir. 1998)). “[When a trial judge' s finding is based on
his decision to credit the testinony of one of two or nore
W t nesses, each of whomhas told a coherent and facially pl ausi bl e
story that is not contradicted by extrinsic evidence, that finding,
if not internally inconsistent, can virtually never be clear

error.” Anderson v. City of Bessener Cty, 470 U.S. 564, 575

(1985).

As both parties presented coherent and facially plausible
stories, and as the district court’s factual determ nation was
based on its credibility assessnment, to neet the clear error
standard G llyard nust denonstrate that Dalne’'s statenents were
either internally inconsistent or contradicted by extrinsic
evi dence. Gllyard has not argued that Dalnme’s version of the
events is internally inconsistent. He contends only that the video
recording showing the cars to be a greater distance apart is
extrinsic evidence that contradicts Dalne’s story.

The district court explicitly found that the video canera was
not turned on until after Dal ne approached the cars and the cars
fell back from the 18-wheeler. G llyard does not challenge the
district court’s findings regarding when the video canera was
turned on, and Gllyard’ s contention that turning on a video canera
“I's not an effort which requires a great passage of tinme” (inplying
that the canera should have been activated earlier) does not
“clearly denonstrate that those findings were in fact wong.”
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Castro, 166 F.3d at 733. The testinony of Gllyard s w tnesses
al so does not denonstrate that the district court clearly erred in
accepting Trooper Dalne’s version of the events. Wen “there are
two permssible views of the evidence, the factfinder’s choice
bet ween them cannot be clearly erroneous.” Anderson, 470 U. S at
574.

Finally, Gllyard s argunent that the stop was notivated by
racial animus and was a pretext to search for narcotics is
unavailing, as the subjective notivations of police are deened
irrelevant as long as their conduct does not exceed what they are

obj ectively authorized to do. Wiren v. United States, 517 U. S.

806, 814 (1996). Gllyard does not argue that following too
closely is not a traffic violation under Texas |law. Tex. Transp.
Code 8 545.062(a) (Vernon 1999) (“An operator shall, if follow ng
anot her vehicle, maintain an assured cl ear di stance between the two
vehi cl es so that, considering the speed of the vehicles, traffic,
and the conditions of the highway, the operator can safely stop
wthout colliding with the preceding vehicle or veering into
anot her vehicl e, object, or person on or near the highway.”). And,
he has presented no reasonable basis to challenge the district
court’s finding that atraffic violation was, in fact, commtted by
the driver of the Concorde. Thus, he has not shown that the stop
of the Concorde violated the Fourth Anendrment. Wren, 517 U S. at
810 (“As a general matter, the decision to stop an autonobile is
reasonabl e where the police have probable cause to believe that a
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traffic violation has occurred.”).

1. Gllyard s Sentencing Enhancenent

Gllyard also argues that the district court erred in
assessing a three-1evel enhancenent under U S.S.G § 3Al.2(b) for
assault on a |aw enforcement officer and a two-level enhancenent
under 8 3Cl.2 for reckl ess endangernent during flight for the sane
hi gh-speed car chase. The PSR recommended a three-|evel
enhancenment under 8 3Al.2 because G llyard s threatening conduct
toward the officers was tantanount to aggravated assault against a
| aw enforcenent officer and a two-|evel enhancenment under § 3Cl1.2
for recklessly endangering others (i.e., construction workers,
school children, and other notorists) during the high-speed chase.
Al t hough the district court was initially “inclined to not do
both,” it later applied both enhancenents. G Ilyard argues that
this assessnent constitutes i nperm ssible “double counting” that is
explicitly prohibited by the Application Notes to § 3Cl. 2. See

United States v. Mrris, 131 F.3d 1136, 1140 (5'" Cir. 1997)

(“I D) oubl e counting is prohibited only if the particul ar gui deli nes
at issue forbidit.”).

“This court reviews the sentencing court’s application of the
U S S. G de novo, while review ng the sentencing court’s factual

findings for clear error.” United States v. Fitch, 137 F.3d 277,

281 (5'" Cir. 1998) (citing United States v. Edwards, 65 F.3d 430,




432 (5'" Gir. 1995)). Section 3Al.2(b) provides for a three-Ievel
increase if “during the course of the offense or immediate flight
therefrom the defendant . . . assaulted [an] officer in a manner
creating a substantial risk of serious bodily injury.” Section
3Cl.2 requires a two-1level increase “[i]f the defendant reckl essly
created a substantial risk of death or serious bodily injury to
anot her person in the course of fleeing from a |aw enforcenent
officer.” Application note 1 to section 3Cl.2 instructs that this
enhancenent should not be applied “where the offense guideline in
Chapter Two, or another adjustnent in Chapter Three, results in an
equi val ent or greater increase in offense | evel solely on the basis
of the same conduct.” 8 3Cl.2, Application Note 1

G llyard contends that his conduct did not rise to the |eve
of assault against officers. GIllyard argues that the police were
not endangered by his erratic driving and that he did not
intentionally threaten them but took evasive action to avoid
striking the police car. Moreover, G llyard argues that his
conduct did not create a “substantial” risk of death or serious
bodily injury to others because he did not fire shots and because
he stayed in the eastbound | ane of the Interstate. Gllyard also
contends that applying both enhancenents from § 3A1.2 and § 3Cl.2
constitutes inpermssible double counting.

The PSR and the evidence are sufficient to support as not
clearly erroneous the district court’s evident factual findings
that the high-speed chase endangered both police officers and
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others. As the governnent contends, Gllyard “travelled through a
one | ane construction zone to nove around other vehicles, struck
anot her vehicle, drove onto the nedi an causi ng constructi on workers
to junp out of the way for their safety and continued driving
erratically across the Louisiana state line.” In addition,
Gllyard s reckless driving in residential neighborhoods and
di sregard of stop signs and traffic |lights endangered others. The
PSR reveal ed t hat t he def endant made t hreateni ng noves with his car
towards the police vehicles and alnobst struck a Caddo Parish
Sheriff’s car. During the Sentencing Hearing, the district judge,
after considering the statenents in the PSR and viewing the
vi deot ape of the car chase, concluded that G|l yard pl aced nunerous
peopl e i n serious jeopardy and conm tted aggravat ed assaul t agai nst
| aw enforcenent officers, and applied both enhancenents. Because
G llyard has not shown that the district court’s factual findings
on these i ssues were clearly wong, we wll not disturb the court’s
j udgnent on these issues.

Wth respect to whether the tw sentencing enhancenents
assessed by the district court under sections 3Al.2 and 3Cl.2
constituted i nperm ssible double counting, we have found no Fifth
Circuit case squarely on point on both facts and |aw The
governnent cites other «circuits’ deci sions discussing the
application of sections 3Al.2(b) and 3Cl.2 in which the defendant
al l eged double counting. Al t hough nost of the cases are
di stingui shabl e as they invol ve a conbi nati on of different kinds of
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actions (i.e., firing a gun and |leading police on a car chase),!?
ot her cases bear on our anal ysis by anal ogy.

The ~courts that have addressed the issue of double
enhancenents for different aspects of a crimnal transaction have
focused on the tenporal and spatial distinctiveness or separateness
of the acts in determ ni ng whether the defendant’s conduct invol ves

nmore than one cul pable act. United States v. Matos-Rodriguez, 188

F.3d 1300, 1312 (11t" Cr. 1999).?2 Threats to police and to
bystanders that occur at different tines and in different places
have been viewed as two separate acts worthy of two separate

enhancenents under the guidelines. Matos-Rodriguez, 188 F.3d at

1312 (11" CGir. 1999). In Matos-Rodriguez, the court applied both

1 See, e.q9., United States v. Alicea, 205 F. 3d 480, 486 (1t Cir.
2000) (concludi ng that a doubl e enhancenent under § 3Al.2(b) and §
3C1.2 for firing shots in an open plaza and firing a pistol at
police pursuing the defendant while fleeing the scene was not
i nperm ssi bl e double counting); United States v. Wite, 222 F.3d
363, 376 (7" Cir. 2000) (upholding the district court’s enhancenent
of the defendant’s sentence under both 8 3Al1.2(b) and § 3Cl.2 for
assaulting an officer wwth a gun before endangering others in a
flight froma bank); United States v. Swoape, 31 F.3d 482, 483 (7th
Cir. 1994) (appl yi ng both the enhancenents in § 3A1. 2(b) and § 3Cl1.2
because the defendant | ed the police on a chase endangering ot hers
before shooting at and hitting a police officer); United States v.
Al exander, 48 F.3d 1477, 1492 (9" Cir. 1995) (applying both § 3Cl.2
and 8 3Al. 2(b) because “t he reckl ess endanger nent provi sion applied
not only because shots were fired during the attenpted getaway, but
al so because of the risk of injury to civilians caused by the high-
speed chase and by the defendants’ serious violations of other
traffic laws”).

2 But see United States v. Sloley, 19 F.3d 149, 154 (4" Gr.
1994) (stating, in dicta, that “[i]f both 8§ 3Al.2(b) and § 3Cl.2
apply to a defendant, the court nust apply only the fornmer and
increase the offense level by three levels”) (citing US S. G 8§
3Cl1.2, comment 1).
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enhancenents because the defendant not only gunned the engi ne of
his car, causing the police officer in front of the vehicle to push
off in self-defense, but also sped away running stop signs and
driving the wong way on the street. [d. The court concl uded that
“Mat os’ conduct did not occur in a snmall area of only ‘“two or three
car lengths,” or in a brief expanse of tine. Rat her, Matos

assault of [the police] was separated tenporally and spatially from
hi s subsequent, reckless conduct in leading police officers on a
hi gh- speed chase. The court concluded that this was not a single,
uni nterrupted event and that enhancenents were not levied ‘solely

on the basis of the sane conduct.’” |1d. ; see also United States

v. Lowhorn, No. 99-6641, 2001 W 303359, at *3 (6'" Gr. Mar. 20,

2001) (unpublished)(holding that two adjustnents for the
defendant’s conduct during a single car chase of accelerating
toward a police road block and ignoring stop signs and traffic
signals were perm ssible because they were “applied to address
separate and distinct instances of harm caused by factually

distinct actions by the defendant”); United States v. Kadunc, Nos.

99- 3908 & 99-3909, 2001 W 224002, at *5 (6'" Cir. Feb. 27, 2001)
(unpubl i shed) (holding that enhancenents under 8§ 3Al.2(b) and 8§
3C1.2 are permssible as “the reckless endangernent of an
unidentified notorist at the red light is separate and distinct
[ both tenporally and geographically] fromthe vehicular assault on

the FBI agent”); United States v. M ner, 108 F.3d 967, 970 (8" Gr

1997) (holding that “the district court properly increased Mner’s
11



of fense level for assaulting a police officer when he ramed his
car into a police roadbl ock, and for his chase-rel ated conduct that
created a risk of serious injury to other drivers and

pedestrians”); United States v. Hernandez- Sandoval, 211 F. 3d 1115,

1118 (9" Cir. 2000) (allow ng a doubl e enhancenent under § 3Al. 2(b)
and 8 3Cl.1 and holding that the defendant’s conduct of speeding
through streets and rammng police cars “were . . . not only on
i ndependent actions but [perpetrated] on distinct victins”).

On the other hand, threats to police and bystanders that
happened in the sane or nearby place and at the sane tine are

vi ewed as one act deserving of only one enhancenent. United States

v. Hayes, 135 F.3d 435, 437 (6'" Gir. 1998). |In Hayes, 135 F. 3d at
437, the Sixth Grcuit concluded that punching a car’s accel erator
which resulted in injury to a l|law enforcenent officer and
endangernent of a child riding in the car was a “single,
uninterrupted act.” “To suggest that the conduct that caused the
assault of [the officer] was different fromthat which placed the
young child in danger would be ‘an artificial and unrealistic
di vision of a single uninterrupted course of conduct into separate

events.’” 1d. (quoting United States v. Beckner, 983 F.2d 1380,

1384 (6'" Cir. 1983)); cf. United States v. Cabral-Castillo, 35 F. 3d

182 (5'" Cir. 1994) (disallowi ng a double enhancenent under 8§ 3Cl.2
and 8§ 2D1.1(b)(1) for reckless endangernent during flight and use
of a deadly weapon (i.e., his car) when the defendant drove his car

at a high speed toward a border patrol agent).
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As in Matos-Rodriguez, Gllyard s acts of assault against a

pol i ceman and reckl ess endangernent of others were tenporally and
geographically separate. Although both occurred during the sane
car chase, both occurred at different tines and in different
pl aces. Although the car chase jeopardized all in the vicinity,
Gllyard s threats of force upon police occurred on the interstate
and after his endangernent of the construction workers on the
medi an. Simlarly, the police endangernent occurred before
Gllyard s violations of reckless driving, speeding, disobeying
stop signs and signals, and illegally passing a school bus in a
di fferent vicinity. Gllyard s conduct IS pertinently

di stinguishable from that in Hayes and in Cabral-Castillo. The

threat in Hayes, although involving two victinms, clearly involved
one tenporally and spatially unified action; the conduct in Cabral -
Castillo involved only one threat to one victim Because we find
that Gllyard s conduct involved two tenporally and geographically
separate acts ained at different victins, two enhancenents were

appropriate and not prohibited by cooment 1 to 8§ 3C1. 2.

I11. Conclusion
For the foregoing reasons, the district court’s denial of
Gllyard s notion to suppress, its application of the sentencing

gui deli nes, and the defendant’s sentence are AFFI RVED
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