IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-30117

SI ERRA CLUB,
Pl ai ntiff-Appellant,

ver sus
U S. FISH AND W LDLI FE SERVI CE; NATI ONAL MARI NE

FI SHERI ES SERVI CE,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Eastern District of Louisiana

March 15, 2001
Before H G3 NBOTHAM W ENER, and DENNIS, G rcuit Judges.
PATRICK E. H Gd NBOTHAM Circuit Judge:

This case requires us to assess the validity of agency action
under the Endangered Species Act (ESA).! Appellant chall enges the
refusal of the US Fish and WIldlife Service (FW5) and the
Nati onal WMarine Fisheries Service (NVMFS) to designate "critical
habitat" for the @ilf sturgeon. Appellant contends that this
decisionrelied onaninvalidregulation and is therefore arbitrary

and capricious. W agree and now reverse.

116 U.S.C.A § 1531 et seq. (2000).



The @Qul f sturgeon is alarge, wide-ranging fish that can reach
up to fifty years of age and five-hundred pounds in size. The
sturgeon is one of the few anadronous species in the Qulf of
Mexi co, mgrating between fresh and salt water. The sturgeon spends
spring and sumer in the Qulf Coast rivers from Louisiana to
Florida.? In the winter nonths, the sturgeon returns to the waters
of the Gulf of Mexico to feed. Although the sturgeon once supported
a major comercial fishery, habitat destruction and overfishing
conspired to bring about a population collapse.® This alarmng
decrease in population led to the sturgeon's listing as a
t hr eat ened species in 1991.°

The listing of the sturgeon as a threatened species triggered
the "critical habitat" provisions of the ESA. The ESA requires the
Secretary of the Interior to "designate any habitat of such species
which is then considered to be critical habitat" concurrently with
the listing of the threatened species, unless a statutory exception

applies.® Although the Secretary invoked two one-year statutory

2 See Decision on Designation of Critical Habitat for the Qulf
sturgeon, 63 Fed. Reg. 9967, 9969 (Feb. 27, 1998).

3 See id. at 9967, 9971

4 See Threatened Status for the Qulf sturgeon, 56 Fed. Reg.
49653 (Sept. 30, 1991); see also 16 US CA § 1533(c)
(articulating the listing nechanism for the Endangered Species
Act). A "threatened species" is defined as "any species which is
likely to beconme an endangered species within the foreseeable
future throughout all or a significant portion of its range." 16
U S C A 8§ 1532(20).

516 U.S.C. A § 1533(a)(3)(A).
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extensions from the listing date,® no critical habitat was
designated for the sturgeon by the deadline.’

In 1994, the Ol eans Audubon Society filed suit in the United
States District Court for the Eastern District of Louisiana,
seeking to conpel the Departnent of the Interior to deci de whet her
to designate critical habitat for the sturgeon. Wile the
litigation was pendi ng, the Departnent assured the Ol eans Audubon
Society and the district court that it was in the process of
designating critical habitat for the sturgeon. The FW5 prepared a
draft proposal to this effect, which stated that critical habitat
desi gnation woul d provide additional benefit to the sturgeon. The
court ordered the Departnent on August 9, 1995 to "take all

appropriate action," pronpting the Departnent to render a deci sion.
On August 23, 1995, the FWS and the NMFS® signal ed an abrupt
change of course. The Services decided not to designate critical

habitat for the sturgeon, finding that it was "not prudent"” to do

6 See 16 U.S.C. A 88 1533(b)(6)(A), 1533(b)(6)(C)(ii).

" At the tine of the sturgeon's listing, the Secretary
refrained from designating critical habitat, finding that
"designation of critical habitat nmay be prudent for the Qulf
sturgeon but is not now determ nable."” 56 Fed. Reg. at 49656. The
Secretary set May 2, 1995, as the deadline for a final decision.
See id.

8 The ESA divides responsibility for endangered or threatened
speci es between the Departnent of Interior and the Departnent of
Commerce. 16 U S.C. A 8 1533(a)(2). The Secretaries of these
agencies delegated their authority concerning fresh water and
mar i ne endangered species to the FWs6 and NWFS. See 50 CF. R 8§
402. 01(b) (2000). The FW5 and NVFS jointly nmade t he deci sion not to
designate critical habitat in this case.
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so0.° The Services concluded that designation would not provide
additional benefit to the species beyond other statutory regines
and conservation prograns in place. In the wake of this decision,
the Culf States Marine Fisheries Conm ssion approved a
conpr ehensi ve Recovery/ Managenent Plan for the Gulf sturgeon.?!!
The Ol eans Audubon Soci ety anended its conpl aint to chall enge
the Services' refusal to designate critical habitat. The district
court found that the Services had failed to articulate a rational

basis for their finding that designation was "not prudent."??
Al t hough the Services' decision described various prograns that
woul d ostensibly provide benefit to the sturgeon in lieu of
desi gnation, the court found no evidence in the record to support
this assertion. It therefore remanded to the Services for action in
accordance wth the best scientific evidence avail abl e.

On February 27, 1998, the Services decided on remand that

critical habitat designation renmni ned "not prudent."®® The Services

found that designation would not provide any additional benefit to

% See Decision on Designation of Critical Habitat for the Qulf
Sturgeon, 60 Fed. Reg. 43,721 (Aug. 23, 1995).

10 See 60 Fed. Reg. at 43, 722-23.

11 The ESA contenpl ates the devel opnent of recovery plans to
pronote "the conservation and survival" of endangered and
t hreat ened species. 16 U.S.C A § 1533(f)(1).

12 See Ol eans Audubon Soc'y v. Babbitt, No. 94-3510 S (E. D
La. Cct. 28, 1997) (unpublished).

13 See Deci sion on Designation of Critical Habitat for the Qulf
sturgeon, 63 Fed. Reg. 9967 (Feb. 27, 1998).
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t he sturgeon. ! The Sierra C ub chall enged this decisioninthe US.
District Court for the Eastern District of Louisiana. Al though the
district court conceded that the regulation on which the Services
based much of their reasoning, 50 CF. R 8§ 402.02, appeared to
conflict wwth the |anguage of the ESA the district court granted
summary judgnent in favor of the Services. The court found that the
Services's conclusions were "mninmally rational"” and supported by
the best scientific evidence available. Sierra O ub appeals the

court's ruling.

I

In 1973, Congress enacted the ESA as a "neans whereby the
ecosystens upon which endangered species and threatened species
depend nmay be conserved,” and "to provide a program for the
conservation of such endangered species and threatened species."?®
The ESA defines "conservation" as "the use of all nethods and
procedures which are necessary to bring any endangered species or
t hreat ened species to the point at which the neasures provided [ by
t he ESA] are no | onger necessary. "' As the district court observed,

the objective of the ESAis to enable |isted species not nerely to

14 See id. at 9973.
15 16 U.S.C. A § 1531(b).
16 16 U.S.C. A § 1532(3).



survive, but to recover from their endangered or threatened
status.

To achieve this objective, Congress required the Secretary of
the Interior to designate a "critical habitat" for all |isted
species.® The ESA defines occupied critical habitat as "the
specific areas within the geographi c area occupi ed by the species,
at thetinme it islisted. . . on which are found those physical or
bi ol ogical features (l) essential to the conservation of the
species and (I1) which may require special managenent
consi derations or protection."' In addition to "occupi ed habitat,"
the ESA contenplates the designation of "unoccupied critical
habitat." Unoccupied habitat is conposed of the "specific areas
out si de the geographical area occupied by the species at the tine
it islisted. . . upon a determnation by the Secretary that such
areas are essential for the conservation of the species."?

Once a species has been |listed as endangered or threatened,

the ESA states that the Secretary "shall" designate a critical

7 See 50 C.F. R 8§ 402.02 (2000) ("' Recovery' neans i nprovenent
inthe status of |listed species to the point at which listing is no
| onger appropriate under the criteria set out in" the ESA
(enphasis omtted); 63 Fed. Reg. at 9968 ("[T]he Act defines
‘conservation' to nean recovery of the species").

8 See 16 U.S.C. A 8§ 1533(a)(3); Bennett v. Spear, 520 U. S.
154, 157-58 (1997).

19 16 U.S.C. A § 1532(5)(A)(i).
2016 U.S.C. A § 1532(5)(A)(ii).
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habitat "to the maxi num extent prudent or determ nable."?' The ESA
|leaves to the Secretary the task of defining "prudent" and
"determ nable."22 According to Interior Departnent regulations,
critical habitat designation is "not prudent" where either of two
conditions is net: "(i) [t]he species is threatened by taking or
ot her human activity, and identification of critical habitat can be
expected to increase the degree of such threat to the species, or
(i1) [s]uch designation of critical habitat woul d not be benefi ci al
to the species. "2 Al though the ESA does not define the scope of the
"not prudent" exception, the statute requires the Secretary to nake
t he desi gnation decision "on the basis of the best scientific data
avai |l abl e and after taking into consideration the econom c i npact,
and any ot her rel evant i npact, of specifying any particul ar area as
critical habitat."?

Critical habitat designation primarily benefits |isted species

t hrough the ESA' s consul tation nechanism Section 7(a)(2) of the

21 16 U.S.C. A § 1533(a)(3).

2 See 16 U.S.C. A § 1533(h); TVA v. Hill, 437 U S. 153, 172
(1978).

2 50 CF.R 8 424.12(a)(1) (2000). The circunstances under
whi ch designation is not "determ nable" are not relevant to this
case. However, agency regulations indicate that designation is not
determ nabl e when "(i) [i]nformation sufficient to performrequired
anal yses of the inpacts of the designation is lacking, or (ii)
[t] he biological needs of the species are not sufficiently well
known to permt identification of an area as critical habitat." 50
CFR 8§ 424 .12(a)(2) (2000).

2416 U.S.C. A 8 1533(b)(2); Bennett v. Spear, 520 U.S. 154,
172 (1997).



statute requires federal agencies to consult with the Secretary to
"I nsure that any action authorized, funded, or carried out by such
agency . . . isnot likely to jeopardize the continued exi stence of
any endangered species or threatened species or result in the
destruction or adverse nodification" of that species's critica
habitat.?® Thus, regardless of whether «critical habitat is
desi gnated, an agency nust consult with the Secretary where an
action wll "jeopardize the continued existence" of a species. If
critical habitat has been designated, the statute inposes an
addi tional consultation requirenment where an action wll result in
the "destruction or adverse nodification" of critical habitat.

Al t hough the ESA does not el aborate on the two consultation
scenari os di scussed above, 50 C. F. R 8§ 402. 02 defines each in terns
of the effects of agency action on both the survival and recovery
of the species. Thus, to "jeopardi ze the continued exi stence of" a
species is "to engage in an action that reasonably would be
expected, directly or indirectly, to reduce appreciably the
I'i kel i hood of both the survival and recovery of a listed species in
the wild."?® This "jeopardy standard" is simlar tothe regulation's
description of "destruction or adverse nodification" of critica
habi t at . The reqgulation defines "destruction or adver se

nmodi fication" as "a direct or indirect alteration that appreciably

25 16 U.S.C. A § 1536(a)(2).
2% 50 CF.R 8 402.02 (enphasis added).
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di m ni shes the value of critical habitat for both the survival and

recovery of a |listed species."?

11

The 1998 critical habitat decision by the Services relied on
the "not prudent" exception to the ESA. The Services noted, first,
that "[c]ritical habitat, by definition, applies only to Federa
agency actions."?® They observed that agenci es woul d have t o engage
in "jeopardy consul tati on" under the ESA where agency action could
jeopardize the existence of a listed species.? The Services
reasoned that virtually any federal action that would adversely
nmodi fy or destroy the Qulf sturgeon's critical habitat would al so
j eopardize the species' exi stence and trigger | eopar dy
consultation. Relying onthe definitions of the destruction/adverse
nmodi fication and jeopardy standards in 50 CF. R 8§ 402.02, the
Services concluded that designation of critical habitat would
provide no additional benefit to the sturgeon beyond the

protections currently avail able through jeopardy consultation.?3°

2 1d. (enphasis added).

28 Decision on Designation of Critical Habitat for the Qulf
sturgeon, 63 Fed. Reg. 9967, 9969 (Feb. 27, 1998).

29 See id. at 9969; 16 U.S.C. A § 1536(a)(2).

30 See 63 Fed. Reg. at 9969.



The Services also considered the nerits of critical habitat
designation in light of federal and state statutory prohibitions
agai nst taking nenbers of the species; the water quality standards
set by @ulf Coast states; the federal Cean Water Act; and the
priority tasks of the Recovery/ Managenent Pl an established for the
sturgeon.3 The Services concluded that, where the protections
af forded by these neasures proved insufficient to safeguard the
survival of the sturgeon, jeopardy consultation would be
suf ficient. 32

The Services further noted that it was rare for agency action
to adversely nodify or destroy critical habitat wthout also
j eopardi zi ng the existence of the species. The Services concl uded
that these rare instances mght involve federal action in the
unoccupied critical habitat of an endangered species.®* Because
critical habitat designation would protect the survival and
recovery of the endangered species in a manner not afforded by
j eopardy consultation, designation would be beneficial in those
instances. Since the sturgeon is nerely a threatened species,
however, the Services reasoned that expansion of its popul ation

into unoccupied critical habitat would not be necessary for both

31 See id. at 9972-73.
32 See id.
3 See id. at 9969.
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survival and recovery. 3 Later in the decision, the Services stat ed:
"Protection of wunoccupied habitat is . . . essential for ful
recovery, but not for survival of the GQulf sturgeon."3 Designation

of unoccupi ed habitat was therefore deened not prudent. 3

|V
A
Sierra Cub contends that the regul ati on which i nforns nmuch of

the Services' 1998 decision facially conflicts with the ESA 3 W

34 See Deci sion on Designation of Critical Habitat for the Qulf
sturgeon, 63 Fed. Reg. 9967, 9969 (Feb. 27, 1998).

% |1d. at 9973.
36 See id. at 9973.

3" The district court found that Sierra Cub brought a facial
challenge to 50 C.F. R § 402.02. The court noted that the Services
not only failed to object to this approach, but also nade
responsive argunents to the nerits of the facial challenge. The
court treated the issue as having been tried by the consent of the
parties. See Fed. R Gv. P. 15(b) (2000). On appeal, both parties
have presented argunent on the validity of the regul ation. Al though
the admnistrative record for the regulation is not before this
Court, that is of no nonent. Qur reviewis limted to interpreting
the extent to which the regulationis consistent with the statute—a
task which we are conpetent to performw thout the admnistrative
record. See INS v. Cardoza- Fonseca, 480 U.S. 421, 447 (1987) ("The
judiciary is the final authority on issues of statutory
construction.") (quoting Chevron, U S. A, Inc. v. Natural Resources

Def ense Council, Inc., 467 U S. 837, 843 n.9 (1984)).
Sierra Cub contends nerely that the regul ation conflicts with
the statute. It does not address the reasonableness of the

deci si on- maki ng process engaged in by the Services in framng the
regul ati on. Consequently, we need not review the regul ati on under
the Adm nistrative Procedure Act (APA). See Texas Ofice of Pub.
Uil. Counsel v. FCC, 183 F.3d 393, 410 (5th G r. 1999) (noting
that "arbitrary and capricious review' under the APA differs from

11



review a regulation interpreting the ESA under Chevron, U S A
Inc. v. Natural Resources Defense Council, Inc.3% The first step of
the Chevron inquiry requires us to determ ne whether Congress has
"directly spoken to the precise question at issue."3® Reversal is
warrant ed only where an agency interpretationis contrary to "clear
congressional intent."% Step two of Chevron applies when the
statute is either silent or anbiguous. Under these circunstances,
the court determ nes whether the agency interpretation is a
"perm ssi ble construction of the statute."* W reverse only if the
agency's construction is "arbitrary, capricious or manifestly
contrary to the statute."*? Deference is warranted where the
agency's construction is perm ssible.*

Wth the appropriate standard of review in mnd, we turn to
the merits of Sierra Club's challenge to 50 CF.R § 402.02. Sierra

Club observes that the regulation defines the jeopardy and

Chevron reviewin that the fornmer focuses on the reasonabl eness of
t he agency's deci si on- maki ng process rat her than t he reasonabl eness
of its interpretation).

3 467 U. S. 837 (1984).

39 Chevron, 467 U.S. at 842.

40 1d. at 843 n.9.

4 1d. at 843.

42 1d. at 844.

4 |d. at 843; see also Texas O fice of Pub. Uil. Counsel v.
FCC, 183 F.3d 393, 409-10 (5th Gr. 1999).

12



destruction/adverse nodification standards in ternms of both
survival and recovery. Arguing that the regulation consequently
equat es the two consul tation standards, Sierra Club asserts that 50
CFR 8 402.02 violates a cardinal principle of statutory
construction—+.e., "to give effect, if possible, to every clause
and word of a statute . . . rather than to emascul ate an entire
section."* Sierra Cub argues that the ESA contenplates two
separate standards and that the regul ation i nperm ssibly confl ates
the two consultation standards.

We are unpersuaded by this argunent. The nere fact that both
definitions are franmed in terns of survival and recovery does not
render them equivalent. Significantly, the destruction/adverse
nodi fication standard is defined in terns of actions that dimnish
the "value of critical habitat" for survival and recovery.* Such
actions conceivably possess a nore attenuated relationship to the
survival and recovery of the species. The destruction/adverse
nodi fication standard focuses on the action's effects on critical
habitat. In contrast, the jeopardy standard addresses the effect of

the action itself on the survival and recovery of the species. The

4 Bennett v. Spear, 520 U.S. 154, 173 (1997).
% 50 CF.R 8 402.02 (enphasis added).
13



| anguage of the ESA itself indicates two distinct standards;*® the
regul ati on does not efface this distinction.

Sierra Cub also contends that the regulation "sets the bar
too high" for the destruction/adverse nodification standard. Sierra
Cl ub argues that the regul ation's requirenent that an action affect
both survival and recovery conflicts with the ESA. According to
Sierra Club, the ESA requires consultation where an action affects
recovery alone; it is not necessary for an action to affect the
survival of a species.

On this point, we are in agreenent with Sierra C ub. The ESA
defines "critical habitat" as areas which are "essential to the
conservation" of |listed species.* "Conservation" is a nuch broader
concept than nmere survival. The ESA's definition of "conservation"

speaks to the recovery of a threatened or endangered species.*

46 See Greenpeace v. National Marine Fisheries Serv., 55 F.
Supp. 2d 1248, 1265 (WD. Wash. 1999) ("Although there is
consi derable overlap between the two, the Act established two
separate standards to be considered."); Conservation Council for
Hawai 'i v. Babbitt, 2 F. Supp.2d 1280, 1287 (D. Haw. 1998) ("[T]he
ESA clearly established two separate considerations, jeopardy and
adverse nodification, but recognizes . . . that these standards
overlap to sone degree.").

7 See 16 U.S.C. A § 1532(5)(A).

48 Conmpare 16 U S.C A 8§ 1532(3) (defining "conservation" as
"the use of all nethods and procedures whi ch are necessary to bring
any endanger ed species or threatened species to the point at which
the neasures provided pursuant to this chapter are no |onger
necessary"), with 50 C F.R § 402.02 ("' Recovery' neans i nprovenent
inthe status of |isted species to the point at which listing is no
| onger appropriate under the criteria set out in" the ESA).

14



Indeed, in a different section of the ESA the statute
di stingui shes between "conservation" and "survival."* Requiring
consultation only where an action affects the value of critica
habitat to both the recovery and survival of a species inposes a
hi gher threshold than the statutory |anguage permts. >

The legislative history of the ESA affirns the inconsistency
of 50 CF.R 8§ 402.02 with the statute.® A 1978 regul ati on defi ned
"critical habitat" for purposes of the ESA as "any air, l|and or
water area . . . the loss of which would appreciably decrease the

I'i kel i hood of the survival and recovery of a listed species or a

4 See 16 U . S.C A § 1533(f)(1) (stating that recovery plans
shoul d be crafted "for the conservation and survival" of endangered
and t hreat ened species); see also Sullivan v. Stroop, 496 U. S. 478,
484 (1990) ("[l]dentical words used in different parts of the sane
act are intended to have the sane neaning."); United States Savi ngs
Ass' n of Texas v. Tinbers of |nwod Forest Assocs., 484 U.S. 365,
371 (1988) ("Statutory construction . . . is a holistic endeavor.
A provision that may seemanbi guous inisolationis often clarified
by the remainder of +the statutory schenme—because the sane
termnology is used el sewhere in a context that makes its neani ng
clear . . . .").

0 Admittedly, survival is a necessary condition for recovery;
a species cannot recover w thout survival. The nere fact that a
concept such as survival is a precondition of or inplicit in a
statutory termdoes not grant it i ndependent significance. Consider
a hypothetical |aw protecting the rights of individuals to swmin
rivers and streans of their choosing. One who prevents such
activity viol ates the ordi nance. Al though the concept of "sw nm ng"
inplies action by a |ive human being, one does not have to both
stop the swmmng and termnate the life of the swmer to violate
the statute. Yet this is the logic enployed by the Services in
interpreting the ESA

8 See INS v. Cardoza-Fonseca, 480 U S. 421, 449 (1987)
(affirmng that | egislative history may be consulted i n determ ni ng
t he Congressional intent under the first step of Chevron anal ysis).

15



di stinct segnent of its population . . . ."% Although Congress was
aware of this regulatory interpretation of the statute,> it chose
not to adopt this approach when it anended the ESA in 1978 to
define critical habitat. Instead, Congress enployed the current
statutory definition, which is grounded in the concept of
"conservation."* As a House Report acconpanying a subsequent
appropriations bill indicated, the 1978 anendnents "significantly
altered" the agency definition of critical habitat, which was
phrased in terns of effects on both survival and recovery.® The
Services' definition of the destruction/adverse nodification

standard in ternms of survival and recovery is consequently an

2 50 CF.R 8 402.02 (1978) (enphasis added). The 1978
regul ation also contained a definition of "destruction or adverse
nmodi fication" that is wvirtually identical to the current
definition. The 1978 definition read: "a direct or indirect
alteration of critical habitat which appreciably dimnishes the
value of that habitat for survival and recovery of a |listed
species.” |d. The only salient difference between the two
definitions is that the current definitionrefers to "both survival
and recovery." See 50 C.F.R 8 402.02 (2000) (enphasis added).

3 See H R Rep. No. 95-1625, at 7-8 (1978), reprinted in 1978
US CCAN 9453, 9458.

54 See Endangered Species Act Amendnments of 1978, Pub. L. No.
95-632, 8§ 2, 92 Stat. 3751, 3751 (codified as anended at 16
US CA 8 1532(5)(A)). The original version of the ESA included a
definition of "conservation" which is identical to the present
ver si on. Endangered Species Act of 1973, Pub. L. No. 93-205, 8§
3(2), 87 Stat. 884 (codified as anended at 16 U S.C. A 8§ 1532(3)).

% See HR Rep. No. 96-167, at 5-6 (1979), reprinted in 1979
US CCAN 2557, 2561-62.
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attenpt torevive aninterpretation that was rejected by Congress. 6

We further note that 50 CF. R § 402.02 renders it less |ikely
that critical habitat wll be designated. Because of the higher
t hreshol d i nposed by defining the destruction/adverse nodification
standard in terns of both survival and recovery, federal agencies
woul d be required to consult with the Departnent of Interior |ess
frequently than if the standard were defined in ternms of recovery
al one. Because the jeopardy standard already requires agencies to
consult with the Departnent where their actions would affect both
the survival and recovery of a species, it is less likely that the
Servi ces woul d di scern addi ti onal benefit fromdesignating critical
habitat. Consequently, the Services are nore likely to find

designation "not prudent." This result is in tension with the

avowed intent of Congress that a "not prudent” finding regarding
critical habitat would only occur wunder "rare" or "limted"
circunstances.® |In practice, the Services have inverted this

intent, rendering critical habitat designation the exception and

% Cf. Runyon v. McCrary, 427 U. S. 160, 174-75 (1976) (noting
that Congress's rejection of a legislative proposal mlitates
against interpreting a statute consistent with that rejected
proposal ).

> See HR Conf. Rep. No. 97-835, at 24 (1982), reprinted in
1982 U . S.C.C.A N 2860, 2865; HR Rep. No. 95-1625, at 16-17
(1978), reprinted in 1978 U S.C.C A N 9453, 9466-67; see al so
Enos v. Marsh, 769 F.2d 1363, 1371 (9th Cr. 1985) (stating that
the FW56 "may only fail to designate a critical habitat under rare
ci rcunst ances").

17



not the rule.®® The rarity of designation is attributable, in part,
to the manner in which the Services have defined the jeopardy and
destruction/ adverse nodification standards.

Based on the mani fest i nconsi stency between 50 C. F. R § 402. 02
and Congress's "unanbi guously expressed intent" in the ESA % we
find the regulation's definition of the destruction/adverse

nodi fi cation standard to be facially invalid.®

8 See S. Rep. No. 106-126, at 2, 4 (1999) (observing the
i nfrequency of critical habitat designation in practice and noting
that the "not prudent" exception was i ntended to be exercised "only
rarely"); Thomas F. Darin, Comment, Designating Critical Habitat
Under t he Endangered Species Act: Habitat Protection Versus Agency
Discretion, 24 Harv. Envt'l L. Rev. 209, 224 (2000) (noting that,
by 1999, the Services had only designated critical habitat for 120
out of 1,181 |isted species).

% See Panela Baldwin, The Role of Designation of Critica
Habi t at under the Endangered Species Act, CRS Report for Congress,
at 5-6 (1999) (tracing the infrequency of critical habitat
designation to the Service's definition of the destruction/adverse
nmodi fication standard); Darin, supra n.58, at 224 (noting that the
"not prudent"” rationale was the nobst commobn reason for not
designating critical habitat and stating that the FW5 enpl oyed a
"strained interpretation" of that exception).

60 Chevron, U S. A, Inc. v. Natural Resources Defense Council,
Inc., 467 U S. 837, 842-43 (1984).

61 W& enphasi ze that our holding applies only to the definition
of "destruction or adverse nodification." The remainder of 50
CFR 8 402.02—ncluding the regulation's definition of
"] eopardi ze the continued existence of"—+s unaffected by our
ruling.

18



W now turn to the substance of the 1998 decision. The
district court found the 1998 decision to be valid, despite the
facial conflict between 50 CF. R 8§ 402.02 and the ESA The court
found that the decision was not arbitrary and caprici ous because
"t he agenci es considered all of the necessary factors, which extend
beyond the scope of the regulation, and articulated mnimally
rati onal conclusions that are supported by the factual record." The
court further noted that the decision was based on the best
scientific data avail abl e.

Sierra Club contests the court's findings, arguing that the
Services' reliance on 50 CF. R § 402.02 went to the heart of its
deci si on. Sierra Cub contends that the agency further
m sinterpreted the ESA by concl udi ng t hat desi gnati on of unoccupi ed
habitat is never beneficial for threatened species. Finally, Sierra
Club argues that the 1998 decision was arbitrary and capricious
because the Services failed to consider the infornmational benefits
associated wth critical habitat designation. W address each of

t hese contentions in turn.

1
In addition to our power to review agency interpretations
under Chevron, we may review the reasonabl eness of an agency's

deci si on-nmaki ng process under the Admnistrative Procedure Act

19



(APA).% We reverse agency action that is "arbitrary, capricious,
an abuse of discretion, or otherw se not in accordance with |law "®
Reviewis generally limted to the record in existence at the tine
the agency nade its decision.® Qur scope of review is narrow, we
may not weigh the evidence in the record pro or con.® Qur task is
to ensure that the agency "considered the relevant factors and
articulated a rational connection between the facts found and the
choi ce nmde. "°©®

The district court concluded that the 1998 decision was not
arbitrary or capricious, despiteits reliance on a possibly invalid
regul ation. The court inplicitly invoked the doctrine of harmnl ess
error, which the APA applies to review of agency action.® Agency
m st akes constitute harm ess error only where they "clearly had no

bearing on the procedure used or the substance of decision

62 See 5 U S.C A 8§ 706(2) (2000). The admi nistrative record
for the Services' 1998 decision is before this Court.

35 U S .CA § 706(2)(A).

64 See 5 U.S.C.A § 706 (2000); Camp v. Pitts, 411 U S. 138,
142 (1973).

65 See State of Louisiana ex rel. Guste v. Verity, 853 F.2d
322, 327 (5th Cir. 1988).

6 Baltinmore Gas & Elec. Co. v. Natural Resources Defense
Council, Inc., 462 U S 87, 105 (1983); see also Verity, 853 F. 2d
at 327.

67 See 5 U S.C A 8§ 706 (noting that "due account shall be
taken of the rule of prejudicial error").
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reached."®® This Court has affirmed that "[a]bsence of such
prejudi ce nust be clear for harnmless error to be applicable."®

G ven the extent to which 50 CF. R § 402.02 perneates the
1998 decision, we do not find that prejudice was clearly absent.
The Services expressly found that designation of wunoccupied
critical habitat was necessary to the recovery, but not the
survival, of the sturgeon.” In this instance, the invalid
regulation directly informed the Services' conclusion that
desi gnation was not warranted. Moreover, the Services' evaluation
of the nmerits of critical habitat designation was prem sed on the
view that jeopardy consultation was "functionally equivalent" to
consul tation under the destruction/adverse nodification standard. *
Thi s position was based on the fact that 50 C F. R 8§ 402. 02 defi ned
both standards in terns of survival and recovery.’”? As we have
concluded that the regul atory definition of the destruction/adverse

nmodi fication standard is flawed, this "functional equival ence"

68 United States Steel Corp. v. EPA, 595 F.2d 207, 215 (5th
Cr. 1979) (quoting Braniff Airways v. CAB, 379 F.2d 453 (D.C. Cir
1967)).

8 1d.; see also Texas v. Lyng, 868 F.2d 795, 799 (5th Cr.
1989) .

0 See 63 Fed. Reg. at 9973.
T See id.
2 See id.
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argunent is untenable.”™ The 1998 decision also considered the
benefits of designation in |ight of existing protections outside
t he ESA consul tation nechanism(e.g., state and federal clean water
| aws). However, this analysis was further guided by the "survival

and recovery" threshol d.

2

We note that the Services' reliance on 50 C F.R § 402.02 al so
led them to erroneous conclusions regarding the benefit of
desi gnation for threatened species. Subnerged in the 1998 deci sion
is the contention that designation would only be "beneficial" in
rel ation to the unoccupi ed habitat of certain endangered species. ™
The Services reasoned that "[s]ince threatened species such as the
@ul f sturgeon are, by definition, not currently at risk of

extinction, but are rather anticipated to becone so in the

* W al so question the rationale underlying the entire 1998
deci sion—+.e., that designation is not "beneficial" to a species
where it is | ess beneficial than other existing protections. As the
Ninth Crcuit observed in a recent opinion, "[n]either the Act nor
the inplenenting regul ati ons sanctions nondesi gnati on of habitat
when designation would be nerely less beneficial to the species
t han anot her type of protection.” Natural Resources Defense Counci
v. Departnent of Interior, 113 F.3d 1121, 1127 (9th Gr. 1997).
However, as the ESA is anbiguous on this point, we are unprepared
to conclude that the Services' interpretation is an inpermssible
construction of the statute. See Chevron, U S. A, Inc. v. Natural
Resour ces Defense Council, Inc., 467 U S. 837, 843 (1984).

4 See Deci sion on Designation of Critical Habitat for the Qulf
sturgeon, 63 Fed. Reg. 9967, 9968-69 (Feb. 27, 1998).
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foreseeable future, wunoccupied critical habitat would not be
i mediately required for their survival."”™ This conclusion was
based, in part, on the regulation's definition of the
destruction/ adverse nodification standard in terns of both survival
and recovery.

Al t hough we find the Services' reasoning to be flawed on the
precedi ng basis alone, we note an additional source of error: the
Services' argunent woul d effectively prevent all threatened species
fromreceiving critical habitat designation. It is difficult to
reconcile this result with the ESA, which states that critica
habitat "shall" be designated for threatened, as well as
endanger ed, species.’® The agency's interpretation would read t hese
provi sions out of the statute.’” In light of the preceding errors,
it is of no nonment that the Services nmay have based their
conclusions on the "best scientific data available."’” Gven the
extent of the Services' reliance on an invalid regulation, we

conclude that the 1998 decision was arbitrary and capri ci ous.

> 1d. (enphasis added).

* See 16 U.S.C. A 88 1533(a)(3), (b)(6)(C; see also Sierra
Club v. dickman, 156 F. 3d 606, 615-16 (5th Cr. 1998) (recogni zing
the mandatory obligation of all agencies to conserve listed
speci es).

" See Bennett v. Spear, 520 U.S. 154, 173 (1997).

® See 16 U.S.C. A 8§ 1533(b)(2).
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Sierra Club al so contends that the Services failed to consider
the informational Dbenefits associated wth critical habitat
designation. Sierra Cub correctly notes that, while the
consul tation requi renent only applies to federal agencies, the ESA
as a whole applies to private and state actors.” Critical habitat
desi gnation provides informational benefits to the public, state
and | ocal governnents, and scientific organizations.? The ESA al so
contenpl ates the participation of these entities in the designation
process. 8!

Nothing in the ESA or its acconpanying regulations
affirmatively requires the Services to consi der these benefits when

rendering a habitat decision. Although the ESA inposes on the

® See 16 U.S.C A § 1538 (prohibiting the taking of species
by "any person"); 16 U S.C.A § 1539 (giving the Secretary the
power to issue permts for incidental taking of species); 16
US CA 8 1536(d) (prohibiting the applicant for an incidenta
take permt from irreversibly commtting resources pending
consideration of the application); 16 U S . C A 8 1540(g) (giving
private citizens the right to sue to enforce the ESA); see also
Loggerhead Turtle v. County Council, 148 F.3d 1231, 1246 (11th G
1998); Hawksbill Sea Turtle v. Federal Energency Mgnt. Agency, 126
F.3d 461, 479 n.13 (3d Gr. 1997).

80 The ESA requires the publication of a proposed rule
designating critical habitat in both the Federal Register and a
| ocal newspaper. See 16 U.S.C A 8§ 1533(b)(5). The Services nust
also notify state and |ocal governnents regarding a proposed
designation. See id. Finally, the ESA states that the Secretary may
provide notice of proposed designation "to such professional
scientific organi zations as he deens appropriate." 1d.

8 See 16 U S.C. A 8§ 1533(b)(5)(B), (b)(5)(E); Conservation
Council for Hawai'i v. Babbitt, 2 F. Supp. 2d 1280, 1288 (D. Haw.
1998) .
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Secretary the open-ended requirenent that he take i nto account "any
ot her relevant inpact" of designation, the statute is silent as to
whi ch i npacts are rel evant in any given case. ® Public participation
follow ng the notice of proposed habitat designation may provide
agencies with valuable information as they prepare to render a
final decision. However, this participation is not a benefit
resulting from designation; it is a conponent of the decision-
maki ng process.

We do not deny the informational val ue of habitat designation.
Hei ght ened public awareness of the plight of a |listed species and
its habitat may facilitate conservation efforts. However, this type
of informational benefit is conceivable for any rule promul gated
after a period of notice and comment.® W are unprepared to
conclude that the Service nust consider this potential benefit in
every instance.® Gven the anbiguity of the ESA' s description of
the "other relevant inpacts" warranting consideration, the

Services' failure to expressly consider the informational benefits

of habitat designation was not arbitrary or capricious action.?®

8 See 16 U.S.C. A § 1533(b)(2).

8 Cf. 5 US CA 8 553(c) (2000). It is not unreasonable to
conclude that nost rules would function nore effectively wth
hei ght ened public awareness.

8 This Court is therefore in disagreement with the holding in
Conservation Council for Hawai'i, 2 F. Supp. 2d at 1288.

8% W do not find that the Services failed to "consider[ ] the
rel evant factors" by not considering these informational benefits.
See Baltinore Gas & Elec. Co. v. Natural Resources Defense Council,
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As the Services relied on an invalid regulation, however, we
find that the 1998 decision was arbitrary and capricious. On
remand, the Services will be given the opportunity to reconsider

their decision in light of the appropriate |egal standards. 8

\%
We REVERSE t he decision of the district court and REMAND to
the district court, with instructions to remand to the FWS and NMFS
for proceedi ngs not inconsistent with this opinion.

REVERSED and REMANDED

Inc., 462 U.S. 87, 105 (1983).
The district court appears to have found that the Services took

into account the informational benefits associated wth
designation. In the 1998 decision, the Services analyzed the
benefits of critical habitat designation in |light of the
"i nformati onal or procedural " tasks associated wth the
Recovery/ Managenent Plan for the sturgeon. See 63 Fed. Reg. at
9973. However, it is far from clear that the "priority tasks"

outlined in the recovery plan inplicated the sane kind of
i nformational benefits provided by the notice and participation
provi sions of the ESA

8 See Federal Election Commin v. Akins, 524 U.S. 11, 25 (1998)
("If a reviewing court agrees that the agency msinterpreted the
law, it will set aside the agency's action and renmand t he case—even
t hough the agency (like a new jury after a mstrial) mght |ater,
in the exercise of its awful discretion, reach the sane result for
a different reason.").
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