IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-30057

Summary Cal endar

MARGERI TE MYRI CK REED,
Pl ai ntiff-Appellant,

ver sus

PETRCLEUM HELI COPTERS, | NC.,
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Western District of Louisiana

July 24, 2000

Bef ore H G3 NBOTHAM DeMOSS, and STEWART, Circuit Judges.
PER CURI AM

Margerite Myrick Reed appeal s the sunmary judgnment di sm ssal
of her enploynent discrimnation <clainms against Petroleum

Hel i copters, Inc. For the follow ng reasons, we AFFIRM

I
Reed began work at PH as an offshore helicopter pilot in
1981. She suffered a work related back injury in 1986, but
returned to work in early 1987. In January 1994, she di sl ocated
her shoulder in an off-the-job injury and took a | eave of absence.
In May 1994, she submtted a letter from Dr. Duke Harris,

i ndicating that she could fly but only in a two-pilot aircraft.



FAA and PH regulations require that all pilots nust be able
to fly their aircraft on their own, w thout dependi ng on anot her
pi |l ot. Consequently, Edward Gatza, Vice President of Human
Resources, advised Reed that Dr. Harris's restrictions were
unaccept abl e. Reed was inforned that once she produced a valid
airmen’s nedical certificate, she could return to work.

Dr. Harris renoved his work restrictions in Decenber 1994 and
Reed produced a valid airnen’s nedi cal certificate in January 1995.
She returned to work flying helicopters until March 1995 when she
went on nedical |eave because of back pain, high blood pressure,
and the flu. Because Reed s prior injuries had exhausted her | eave
under PHI's | eave policy, Reed was pl aced on | eave under the Fam |y
and Medical Leave Act. She was advised that this |eave would
expire on June 2, 1995.

On June 2, 1995, Reed’'s enploynment with PH was ternmi nated.!?
On June 14, 1995, Reed’'s physician Dr. Al berty reported that Reed
was unable to work and on June 20, 1995, Dr. Al berty reported that
Reed was still experiencing recurrent |unbar pain and that she was
“at risk as far as flying was concerned.” He repeated this opinion
on July 5, 1995.

G ven her condition, Reed applied for disability benefits from
| TT Hartford as well as the Social Security Admnistration. In the
| TT Hartford application, filed in June 1995, Dr. Al berty verified
that Reed had “severe back pain” dating back to January 1994 and

i ndi cated that Reed was incapable of flying.

'Reed clains that she called PH on June 2, 1995 and was told that her
piloting job was unavailable. She told them she could “handl e anything,” but
they refused to rehire her in another capacity. Reed adnmtted in her deposition
that she was happy her old job was unavailable since she did not believe she
could performit. More inportantly, Reed does not allege that a vacant position
exi sted for which she was qualified when she was term nated on June 2, 1995.
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In Reed’ s SSDI application, filedin April 1996, she indicated
that she was unable to work because of her “disabling condition.”
This application was denied. In Septenber 1996, Reed requested
reconsideration and stated that she was “totally disabled and
unable to work.” In her Social Security Supplenental Interview
Qutline, filed in Cctober 1996, Reed stated that she could not sit,
stand or walk for | ong periods or performbasic household chores.
She al so stated she was unable to drive, wal k for exercise, or use
public transportation because her back was so unstable that it nade
her “totally unpredictable.” She al so declared that she coul d not

perform “all of the physical demands necessary to fly a
hel i copter.”

I n Novenber 1996, Reed filed the present | awsuit under the ADA
and Loui si ana Enpl oynent Di scrim nation Law, alleging that she was
“able to perform the essential functions of her position with
reasonabl e accommodati on.” In May 1997, Reed testified in her
deposition that she had “no problem flying” or sitting for |ong
periods or tine. She stipulated, however, that she was nedically
unable to performher job from April 10, 1994 through January 9,
1995, and from March 10, 1995 through June 1, 1995.

On May 12, 1997, Reed applied for and received an airnen’s
medi cal certificate. Later that nonth, however, she conpleted a
“Pre-Hearing Menoranduni to SSDI in which she stated that she was
unable to “sit, stand, and wal k for I ong periods of tinme” Then, in
July 1997, a Social Security Admnistration ALJ awarded Reed
benefits retroactive to February 28, 1994.

On Decenber 17, 1999, the district court dism ssed Reed’ s case

in its entirety because Reed could not establish that she could

performthe essential functions of her job nor could she reconcile
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her many contradictory statenents related to her physical

condi ti on.

I
An ADA plaintiff nust establish that she is a qualified
individual with a disability. She nust be able to perform the
essential functions of her job wth or wthout reasonable
acconmodat i on. ?
Reed argues that summary judgnment was i nproper under the

Suprene Court’s recent holding in Ceveland v. Policy Managenent

Systens, ® which allowed that clains for disability benefits do not
necessarily preclude the assertion that an individual is a
qualified individual with a disability under the ADA. Instead, the
Court recogni zed that a sworn representation of “total disability”
may be a legal conclusion and thus differ froma purely factua
statenent.* Neverthel ess, the Court acknow edged that such sworn
statenents which superficially appear to negate an essentia
el ement of the ADA case nust be explained by the plaintiff.?®
Along these lines, Reed contends that her prior sworn
statenents in her disability applications were only |egal
conclusions and did not take into account the prospect of
accommodati on as contenpl ated under the ADA. According to Reed,
her back and shoul der injuries prevented her fromlifting equi pnent

or performng certain nmaintenance work, but those tasks were not

2See Hypes v. First Commerce Corp., 134 F.3d 721, 727 (5th Cr. 1998).

8119 S. C. 1597 (1999).
‘See id. at 1601.

°See id.



essential functions of her job despite the fact that PH required
her to do themand woul d not assi gn soneone el se to do those tasks.
Consequently, a claimof “total disability” in her application for
disability benefits should not preclude her assertion that she can
perform the essential functions of her job had reasonable
accommodat i ons been made.

Reed’ s general clains of disability nmay not be irreconcil abl e
with the contentions of her current |lawsuit insofar as reasonable
accommodati ons are concerned. However, Reed also nmade specific
factual statenents which are inconsistent wwth her claimthat she
could fly a helicopter, an essential function of her job, and she
does not dispute that the only reasonable accommodation for an
inability to fly is to be placed on tenporary | eave. Thus, Reed’' s
sworn statenents that she could not sit for extended periods of
tinme and that her back problens nade her “totally unpredictable”
were properly considered in determning that Reed could not fly a
hel i copter or obtain a valid airnen’s certificate.®

In an attenpt to explain these factual inconsistencies, Reed
notes that English is not her first |anguage. Yet Reed gives no
explanation as to how this resolves any of the contradictions

i nherent in these sinple factual clains. Nor does Reed explain her

5Simlarly, since Oeveland other circuits have applied judicial estoppel
when a plaintiff’s inconsistent statenments are factual and contradict a clai mof
qualified status under the ADA. See, e.qg., Mtchell v. Washington Central Sch.
Dist., 190 F.3d 1 (2d Cr. 1999); Mtley v. New Jersey State Police, 196 F.3d 160
(3d Cir. 1999); Feldman v. Anerican Menorial Life Ins. Co., 196 F.3d 783, 792
(7th Gir. 1999).

Reed’'s citation of Parker v. Colunbia Pictures Industries, 204 F. 3d 326 (2d
Cr. 200), is unavailing. The plaintiff in Parker was a video technician who
previously stated that he had probl ens sitting and standi ng for sustai ned peri ods
of time. 1d. at 334. However, he presented evidence that he could performthe
essential functions of his job with accommopdati ons such as part-tine status or
horme enpl oynent. 1d. at 331, 334-36. Reed however presented no evi dence that any
reasonabl e accomodati on woul d have enabled her to be able to fly during the
periods in which she was on | eave.




physi ci an’s assessnent that she was not safe to fly during the
peri ods when she was on | eave or imedi ately after her term nati on.
Reed argues only that her prior sworn statenents in applications
for disability benefits did not take into account reasonable
accommodations for her position. Reed gives no explanation as to
how her statenents were consistent wth her claimthat she could
safely fly a helicopter, pass the necessary physical exans, and
obtain the required certification, wth or wthout other
accommmodat i ons.

Mor eover, these factual inconsistencies which Reed created
after her termnation are not the only problem with her case
Sinply put, Reed presents no evidence sufficient to create a
genui ne question of material fact regarding whether she could
safely fly a helicopter during any of the tinme when she was pl aced
on |l eave by the enployer or during the tine immediately after her

federal |eave expired on June 2, 1995, because Reed stipulated

wi thout qualification’ that fromApril 10, 1994 to January 9, 1995,
she was nedically unable to perform the duties of her job. She
al so stipulated that her physical condition nmandated a | eave of
absence from March 10, 1995 through June 1, 1995.8

It is irrelevant that Reed’s stipul ation does not cover June
2, 1995, the day her FM.LA |eave expired and the day she was
termnated, since Reed presents no affirmative evidence that she

was able to function as a pilot on June 2. Further, no such

'Specifically, Reed did not qualify her stipulation with regard to the
avail ability of any reasonabl e acconmbdati ons.

8ln fact, her nmedical condition in March 1995 effectively revoked her
flight certification, thus requiring Reed to obtain an airmen’s nedical
certificate at some point in the future. Reed, however, did not obtain such

certification until May 12, 1997, nearly two years after she was terni nated.
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inference is allowable given that her physician stated that she
coul d not work or remained a risk as far as flying was concerned on
June 14, June 20, and July 5.

Thus, even iif Reed’ s inconsistent statenents conpel a
conclusion that Reed was unqualified for her job after her
termnation, sunmary judgnent was appropriate primarily because
Reed provided no evidence that she could perform an essentia
function of her job, nanely flying, wth any reasonable
accommodati on, whenever she was on I|eave or when she was
t erm nat ed.

Moreover, Reed makes no argunent that her enployer had any
duty to retain her after she exhausted 9 nonths of conpany | eave,
all of her vacation tine, and 12 weeks of |eave under the FM.A
Specifically, Reed does not argue that PH shoul d have accommbdat ed
her by placing her on indefinite | eave whenever she was unable to
fly. Courts confronted with that request routinely deny the

reasonabl eness of such accommpbdati ons. See, e.q., Rogers .

International Marine Termnals, Inc., 87 F.3d 755, 759 (5th Gr.
1996) (citing Myers v. Hose, 50 F.3d 278, 280, 283 (4th Cr.

1995)). Thus, Reed s term nation was not w ongful.

AFFI RVED.



