IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-21077

COOPER CAMERON CORPORATI ON,
Pl ai ntiff-Appellant,

ver sus
UNI TED STATES DEPARTMENT OF LABOR,

OCCUPATI ONAL SAFETY AND HEALTH ADM NI STRATI ON,
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Southern District of Texas

January 21, 2002
Bef ore GARWOOD and WENER, Circuit Judges, and CLEMENT,  District

Judge.
WENER, Circuit Judge:

Plaintiff-Appellant Cooper Caneron Corporation (“Cooper”)
appeals from the district court’s grant of summary judgnent
sustaining the decision of the Departnent of Labor (“DCOL”) to
w t hhold from public disclosure, under the Freedom of Information
Act (“FOA"),! docunents related to an explosion and fire at a

petrochem cal plant near Houston. @G ven the unusual circunstances

“Chi ef Judge Cdenent participated by designation in the oral
argunent of this case as a United States District Judge of the
Eastern District of Louisiana. Since that time she has been
appointed as a Fifth Grcuit Judge.

5 U S . C § 552,



of this case, we have determ ned that nost of the material that the
DOL wants to withhold does not qualify as exenpt from di scl osure.
We therefore affirmin part, reverse in part, and render.
| . FACTS AND PROCEEDI NGS

On a Sunday in June of 1996, at the Lyondell Petrochem ca
Conpany’s storage termnal in Mnt Belvieu, Texas, ethylene and
propyl ene being punped under high pressure escaped into the
at nosphere, roaring out of a pipeline in a forty-foot jet of gas,
then formng a low, white cloud which drifted across a public
hi ghway, ignited, and expl oded. The expl osion touched off a fire

whi ch, according to the Houston Chronicle, |asted ninety mnutes

and was visible froman interstate highway three mles away. No
one was injured, but nedia coverage of the incident attracted the
attention of the Houston South Area Ofice of the GCccupationa
Safety and Health Adm nistration (“OSHA”), which investigated.
The expl osion al so sparked litigation: Lyondell sued Cooper,
a valve manufacturer, for danmages in state court. The parties
deposed the only three Lyondell enployees who were at the plant
when t he expl osi ons took pl ace: Jack Bass, Dennis Hutter, and Bobby
Squier (“the deponents”). Each stated his full nane and hone
address during his deposition, and Bass provided his Social
Security nunber as well. The deponents testified that they gave
statenents about the explosion to an OSHA investigator, but that
they did not have copies of their statenents. Counsel for Lyondel
represented the deponents, net wth them to prepare their
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testinony, and asserted the attorney-client privilege on their
behal f.

Early in February, 1999, Cooper asked OSHA s investigating
office to release all of its records on the explosion pursuant to
the FOA  Four days after receiving the request, OSHA furnished
Cooper with three partially-redacted pages of records —standard
i nspection forns —but w thheld 145 pages, citing FO A s exenption
7 as justification.?

The followi ng nonth, Cooper appealed this w thholding to the
Solicitor of the DOL, arguing that the tort case pending in state
court publicized the identity and testinony of wtnesses to the
expl osi on, thereby negating privacy interests and revealing any
ot herwi se confidential identities. Cooper filedthree suppl enental
appeal s l etters which focused on t he deponents’ statenents to OSHA,
and bird-dogged the Solicitor’s office by phone. GOSHA clai ns that
during these phone calls Cooper narrowed its FOA request to
include only the three deponents’ statenments. Consequently, when
the Solicitor’s office affirmed OSHA's action in Novenmber 1999, it
stated that it understood the request to be confined to those three
statenents and upheld OSHA' s w t hhol di ng of them as proper under
FO A exenmptions 7(D) and 7(C), which —to generalize —permt
agencies to wthhold private or confidential material.

Cooper sued the DOL in federal district court, seeking an

2There are six exenptions within 5 U S.C. § 552(b)(7).
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order conpelling OSHA to produce the entire file (with nanmes and
addr esses redacted), noving for sunmary judgnent, and repeating its
argunent s that the deponents’ privacy and confidentiality interests
were attenuated. The DOL cross-noved for summary judgnent, relying
solely on an affidavit (the “MIler declaration”) by MriamM Il er,
who since 1987 has served the DOL as Co- Counsel for Adm nistrative
Law, Division of Legislation and Legal Counsel, in the Ofice of
the Solicitor in Washington. Her declaration primarily attested
not to how OSHA i nvesti gated t he Mont Bel vi eu expl osi on, but rather
to how OSHA depends on its ability to promse wtnesses to
industrial accidents that it wll treat their statenents
confidentially. The declaration did not describe the requested
material, none of which was in the district court record. The
court thus | acked even an in canera affidavit describi ng what OSHA
w t hhel d. The court neverthel ess granted the governnent’s notion
and deni ed Cooper’s, holding that both exenptions 7(C) and 7(D)
appl i ed and t hat OSHA need not have segregated exenpt material from
di scl osable material in the witness statenents.?

Cooper tinely appealed. It contests the district court’s (1)
narrow construction of the request, (2) application of exenptions
7(C) and 7(D), and (3) refusal to segregate out disclosable
mat eri al or conduct an in canera review

Gven the gaps in the record, we attenpted to clarify at ora

SCooper Caneron Corp. v. United States Dep’t of Labor, 118 F
Supp. 2d 757, 763-64 (S.D. Tex. 2000).
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argunent what kinds of docunents OSHA had w thheld and which of
t hose docunents Cooper had al ready obtained through discovery in
the tort case. Counsel for the DOL, to his credit, conceded that
the wthheld material included sonme newspaper articles. The
ensui ng exchange spurred the parties to advocate further filings.
Cooper sought to supplenent the record with all the material in
OSHA's file, urging that we examne this material in canera. The
DOL expressed opposition but voluntarily released to Cooper
everything in the OSHA file on the explosion except for eighteen
pages that the DOL believes truly nerit w thhol ding and sevent een
ot her pages that are subject to a protective order in the tort
case. We denied Cooper’s effort to supplenent the record but
agreed to conduct an in canera review of the eighteen pages, a
revi ew that our precedents permt* and that we have now concl uded.
1. ANALYSI S

We begin our analysis by noting several aspects of the FO A

and the litigation it has engendered.

A. St andard of Revi ew

W generally review a grant of summary judgnent de novo,
applying the sane standard as the district court.® I n nost

litigation, a notion for summary judgnment is properly granted only

‘See McCorstin v. United States Dep’'t of Labor, 630 F.2d 242,
243 (5th Gr. 1980); Pope v. United States, 599 F.2d 1383, 1386
(5th Cr. 1979).

S Morris v. Covan World Wde Mwving, Inc., 144 F.3d 377, 380
(5th Cir. 1998).




if there is no genuine issue as to any material fact.®

The FO A context is unusual, however, because the threshold
question in any FO A suit is whether the requester can even see the
docunents the character of which determ nes whether they can be
rel eased. The requester would thus face an evidentiary Catch-22 if
the statute and the case | aw did not nmake all owances. The statute
“expressly places the burden ‘on the agency to sustain its action
and directs the district courts to ‘determine the matter de
novo,’'”’” giving no deference to the agency’'s determnations.
Courts generally will grant an agency’s notion for summary judgnent
only if the agency identifies the docunents at issue and expl ains
why they fall under exenptions.® The agency often nmmkes this
explanation in an affidavit, but the affidavit “wll not suffice if
the agency’'s clains are conclusory, nerely reciting statutory
standards, or if they are too vague or sweeping.”® The D.C
Circuit, the federal appellate court with the nost experience in
this field, has held that because the burden to establish an

exenption remains wth the agency, the district court should not

Fep. R Qv. P. 56(c); Celotex Corp. v. Catrett, 477 U.S. 317,
322 (1986).

‘United States Dep’'t of Justice v. Reporters Committee for
Freedom of the Press, 489 U S 749, 755 (quoting 5 U S C
8 552(a)(4)(B)).

8See Summers v. Dep’t of Justice, 140 F. 3d 1077 (D.C. Cir.
1998) .

°Hayden v. National Security Agency/Central Security Service,
608 F.2d 1381, 1387 (D.C. Cir. 1979).
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grant summary judgnent based on a “conclusory and generalized”
assertion, even if the FO A requester has not controverted that
assertion. 1 W view this rule as an appropriate way of
inplementing the FO A's burden-of-proof allocation on summary

j udgnent .

B. Cat egorical or Fact-Specific

Summary judgnent resolves nost FO A cases, but there are two
varieties of such judgnment for FO A purposes. Disposition of the
i nstant appeal turns on this distinction.

As the Suprene Court has advi sed, “for an appropriate cl ass of
| aw enf orcenent records or information[,] a categorical bal ance may
be undertaken” in determ ning whether the records shoul d be exenpt
fromdisclosure; and in ruling categorically, the district court
need not exani ne each docunent in particular.! This categorical
approach eases judicial review of FO A cases, permtting swfter

adm ni stration and disposition of requests for records that fall

1Ni agar a Mbhawk Power Corp. v. United States Dep’'t of Eneragy,
169 F. 3d 16, 18 (D.C. Gr. 1999).

1Reporters Committee, 489 U. S. at 777:
The [ 1986] anendnent was originally proposed by the Senatel, ]
which intended to replace a focus on the effect of a
particul ar disclosure ‘wth a standard of reasonabl eness . .
based on an objective test.’” S. Rep. No. 98-221, 24 (1983).
Thi s reasonabl eness standard, focusing on whether disclosure
of a particular type of docunent would tend to cause an
unwar rant ed i nvasi on of privacy, anply supports a categorical
approach to the balance of private and public interests in
Exenption 7(C).




into categories. Cases outside the “appropriate class,” however,
do not receive categorical treatnent, depend on the specific
content of the records sought, and require closer exam nation of
t he evi dence. It is this residuum of cases that we refer to as
“fact-specific.”

Whet her the district court ruled categorically or fact-
specifically hereis not readily apparent. |Its opinionis probably
best viewed as a categorical holding, because the court had little
detail on the requested material available toit: The 145 wi thheld
pages were not in the record, were not described in the Mller
declaration, and were not summarized in a Vaughn index or an
equi valently detailed affidavit.'® Furthernore, as the district
court noted, “the essential facts of this case are not in

di spute,”®® giving additional support for the conclusion that the

district court ruled categorically.?

12A Vaughn i ndex is a common FO A procedural device that |ists
t he docunents responsive to the request and expl ai ns why portions
have been withheld. See Vaughn v. Rosen, 484 F.2d 820 (D.C. Cr.
1973) .

13Cooper, 118 F. Supp. 2d at 759.

14See Avondal e Indus., Inc. v. NLRB, 90 F.3d 955, 958 (5th Cir
1996) (“In the instant case, the parties do not dispute the
rel evant facts. What the parties do dispute i s whether particul ar
docunents categorically fit within one of FOA s prescribed
exenptions. . . . [T]his is a question of lawto which the district
court is not entitled deference.”); Voinche v. Federal Bureau of
| nvestigation, 999 F.2d 962 (5th Gr. 1993) (holding in Freedom of
I nformation Act suit that “[s]unmary judgnent is reviewed de novo,
under the sanme standards the district court applies to determ ne
whet her summary judgnent is appropriate”); Halloran v. Veterans
Adm n., 874 F.2d 315, 320 (5th Gr. 1989) (“Because the district
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We do not viewthe district court’s |lack of information on the
requested material as necessarily doomng a fact-specific ruling.
But such a holding requires a strong awareness that general
procedural principles and the evidentiary realities of FOA
litigationinteract to allocate the burden of persuasi on unusually.

C. FO A’ s Pur pose

That allocation attenpts to effectuate FO A s “general
phil osophy of full agency disclosure”®® and its purpose of
facilitating public access to agency docunents.® FO A's drafters
intended it to “pierce the veil of admnistrative secrecy and to
open agency action to the light of public scrutiny.” Therefore,
in judgi ng agencies’ attenpts to withhold information, courts use
a “strong presunption in favor of disclosure.”?!8

The statute, however, does not carry this philosophy to the
point of inpracticality. Congress recognized that disclosure of

sone types of information would be unwi se, and therefore wote in

court based its decision not upon the unique facts of this case,
but upon categorical rules regarding what does and does not
constitute an invasion of privacy for FO A purposes, we treat its
concl usi ons as concl usi ons of | aw, and thus reviewthemde novo.”).

5Dep’t of the Air Force v. Rose, 425 U S. 352, 360 (1976)
(quoting S. Rer. No. 813, 89th Cong., 1st Sess., 3 (1965)).

8John Doe Agency v. John Doe Corp., 493 U. S. 146, 151 (1989).

17Rose, 425 U.S. at 361.

BUnited States Dep’'t of State v. Ray, 502 U S 164, 173
(1991). See also Reporters Conmttee, 489 U S. at 762; Halloran,
874 F.2d at 318-19.




statutory exenptions that enabl e agencies to overcone the general
presunption. Two such exenptions are at issue here.

D. Appl i cabl e Exenpti ons

1. Exemption 7(QO): Unwar r ant ed | nvasi on of Personal Privacy

FOA s exenmption 7(C) provides that an agency’'s duty to
di scl ose records shall not apply to

records or information conpiled for | aw enforcenent purposes,
but only to the extent that the production of such [|aw

enforcenent records or information . . . (C could reasonably
be expected to constitute an unwarranted i nvasi on of personal
privacy. 1°

To determne whether this exenption applies, we nust first
determ ne whether the records were conpiled for |aw enforcenent
purposes; if they were, then we nust weigh the public’s interest in
di scl osure against the individual’s right to privacy.?
a. Law Enf or cenent Pur pose

Al t hough Cooper contends that OSHA's records were not
“conpi | ed for | aw enf orcenent purposes,”? this contentionis feeble
at best. Congress obviously intended OSHA i nspections to be part

of an enforcenent program 2 and in this case OSHA acted pursuant

195 U.S.C. 8 552(b)(7)(CO.

20See Ray, 502 U.S. at 175.

25 U.S. C. § 552(b) (7).

25ee 29 U.S.C § 651(b), which declares a congressional
“purpose and policy” to

assure . . . safe and healthful working conditions and to

preserve our human resources--

tlb)'by provi di ng an effective enforcenent programwhich shal
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toits statutory mandate to i nspect workpl aces, question enpl oyees,
and cite enployers that violate safety and health regul ations. 23
Al t hough the specific OSHA context is newfor this Crcuit, we have
previously held that other agencies’ civil | aw-enforcenent records
fall under exenption 7.2%

In its effort to overcone that hol ding, Cooper asserts that
OSHA has not net its burden of showi ng a | aw enf orcenent purpose in
this case.?*® Even if we assune without granting that OSHA is a
“m xed function” agency which has both | aw enforcenent and ot her
m ssions, OSHA need only show that it actually assenbled the

requested records for a |aw enforcenent purpose,? that is, in a

i nclude a prohibition against giving advance notice of any
i nspection and sanctions for any individual violating this
prohi bi ti on.

2See 29 U.S.C. §8 657-58. Section 659, entitled “Enforcenent
procedures,” enables OSHA to assess penalties against enployers
found in violation of occupational safety standards. Section 666
permts civil penalties of up to $70,000 and, for a wllful or
repeated violation, crimnal penalties of up to a year in prison.

24See Pope, 599 F. 2d at 1386 (hol ding that enforcing regul ation
of legal practice before the IRS was a “l aw enforcenent purpose”
under exenption 7, which covers “civil and regul atory proceedi ngs
as well as [ ] crimnal matters”); Evans v. Dep’t of
Transportation, 446 F.2d 821, 823 (5th Cr. 1971) (applying
exenption 7 to investigative records of the Federal Aviation
Adm ni stration).

2°See Avondale, 90 F.3d at 962 (“[T]he Governnent has the
burden of proving the existence of such a conpilation for such a
pur pose.”).

2%6See Pratt v. Wbster, 673 F.2d 408, 420-21 (D.C. Cir. 1982).
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focused i nquiry on specific violations of the | aw. 2’ Here, evidence
of such a focused inquiry pervades the record: OSHA i nspected the
Mont Bel vieu plant to determ ne whether Lyondell violated safety
st andar ds.

We reject out of hand Cooper’s contentions on this point and
move on to the crux of exenption 7(C): determ ning and wei ghi ng
the privacy and public interests.

b. Privacy Interest: Preventing Enployer Retaliation

To anal yze privacy interests here, we distinguish anong three
types of informationin OSHA s file. W shall refer to these types
of information as (1) identity, (2) linking, and (3) substantive.

ldentity information includes basic personal data such as the
W tness’s nane, address, telephone nunber, and Social Security
nunber. This type of information is not at issue in this case.
Ever since the adm nistrative appeal before the DOL, Cooper has
consistently enphasized that it does not seek any identity
information in the deponents’ statenents. |In any event, the case
law consistently supports agency redactions of identity
i nformation. 28

Subst anti ve i nformati on here woul d be the bare facts about the

2'See Church of Scientology v. Dep’'t of the Arny, 611 F.2d 738,
748 (9th Cir. 1980); Rural Housing Alliance v. United States Dep’t
of Agriculture, 498 F.2d 73, 81-82 (D.C. Cr. 1974).

28See, e.q9., SafeCard Services, Inc. v. S.E.C, 926 F.2d 1197,
1206 (D.C. CGr. 1991) (holding identity information about
i ndi vidual s categorically nondiscl osable) (collecting cases).
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expl osi on. OSHA does not allege any privacy interest wth respect

to substantive information

Linking information lies at the core of OSHA's argunent. |f
di scl osed, linking information, in conbination with data fromot her

sources (including the depositions), could enable Lyondell to
determ ne whi ch deponent told OSHA what. This possibility caused
the district court to find that the deponents “face[d] a nyriad of
possi bl e adver se consequences [to] thenselves, their famlies, and
their jobs if their statements are disclosed.”? Left unstated by
the district court, but enphasized by OSHA, is the possibility
t hat, even though OSHA has closed its investigation, Lyondell could
retaliate agai nst witnesses who gave OSHA information that woul d
damage Lyondell in the tort case.

The cases generally support a privacy interest in preventing
enpl oyer retaliation. The Suprene Court has held that a fairly
anal ogous i nterest against retaliation —by the Haitian governnent
agai nst persons who had attenpted to enter the United States —
“must be given great weight” in a FOA case, and on that basis
upheld the State Departnent’s redaction of identity information
frominterview summaries that it released.® In the OSHA context,
even before an anendnent in 1986 eased agencies’ burden in

wi t hhol di ng records under exenption 7(C), other courts acknow edged

29Cooper, 188 F. Supp. 2d at 762.
0Ray, 502 U.S. at 177.
13



that workers have a privacy interest in OSHA's records. The
district court relied on these cases for the proposition that
“courts protect identities of enployee-w tnesses in the course of
an OSHA i nvestigation with respect to information that was givento
t he agency.”3 These cases do not, however, support OSHA s refusal
to disclose entire wtness statenents. Rat her, two of these
opi nions upheld OSHA's redaction only of wtnesses’ nanes,
addresses, and other identity information.3 The third affirned

OSHA's refusal to release “any statenent that mght revea

[ enpl oyee-wi tnesses’] identities,” —Ilinking information —but it
did so under exenption 7(D).3%

Whet her a privacy i nterest agai nst enpl oyer retaliation exists
inthis case depends on whether we treat this case categorically or

fact-specifically. Because this dichotony affects two other

31Cooper, 118 F. Supp. 2d at 761.

32See Cuccaro v. Secretary of Labor, 770 F.2d 355, 359-60 (3d
Cr. 1985) (“OSHA w thheld those portions of docunents which
contai ned the hone addresses and nanes of enpl oyees and enpl oyee
representatives and nanes of enployees contacted during the
investigations.”); Mles v. United States Dep’'t of Labor, 546 F
Supp. 437, 440-41 (M D. Pa. 1982) (“In this case, the nanes and, in
sone instances, addresses and telephone nunbers of persons
contacted during OSHA's investigation or otherwise identified in
the file were deleted pursuant to this exenption.”).

331 oyd and Henniger v. Marshall, 526 F. Supp. 485, 487 (MD.
Fla. 1981) (enphasis added). “The material plaintiff seeks in this
action is of three types: certain opinions and recommendati ons of
the conpliance officer that investigated the accident, the hone
addresses of certain wtnesses to the accident and of severa
enpl oyees, and those portions of certain witnesses’ statenents that
would reveal the identities of the wtnesses.” Id. (enphasis
added) .
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aspects of this case, we will resolve it after we discuss them

C. Public Interests: Monitoring OSHA's Activities and
Ef fecti ve OSHA Enf or cenent

The public interest mlitating against FO A exenption 7(C) is
the interest of the general public in nonitoring its governnent.
Justice Douglas fampusly described this underlying rationale as
“the principle that a denocracy cannot function unless the people
are permtted to know what their governnment is up to.”3* More
recently, the Suprene Court stated:

FOA s central purpose is to ensure that the Governnent’s

activities be opened to the sharp eye of public scrutiny, not

that information about private citizens that happens to be in

t he war ehouse of the Governnent be so disclosed. ®°

W have recognized, as a corollary of these denocratic
principles, that the “specific notives of the party nmaking the FO A
request are irrelevant.”3 |Inportantly for this case, the rights
of the requester “are no different from those that mght be
asserted by any other third party, such as a neighbor or
prospective enployer.”3 Justice G nsberg has noted that this “main

rule serves as a check against selection anbng requesters, by

agencies and reviewing courts, according to idiosyncratic

S4Envi ronnental Protection Agency v. Mnk, 410 U S. 73, 105
(1973) (Douglas, J., dissenting) (internal citation omtted).

SReporters Committee, 489 U.S. at 774.

36Hal | oran, 874 F.2d at 323.

S’Reporters Committee, 489 U.S. at 771
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estimations of the request’s or requester’s worthiness.”38
Therefore, although we suspect that Cooper seeks the deponents’
statenents to inpeach testinony in the tort suit, our suspicion
counts neither in favor of nor against Cooper’s FO A request.
(This said, it is also settled |awthat FO A was not intended to be
a substitute for discovery. )

Cooper asserts that the public has an interest in determ ning
whet her OSHA inquired into enployee training standards, early
war ni ng systens, failure of controls, and devel opnent of safe work
practices, each of which is governed by OSHA regul ati ons. Cooper
has also described the public interest here as one in know ng
whet her the governnent adequately ensured that Lyondell safely
stored mllions of barrels of volatile petrochemcals. (The record

certainly indicates that the gas rel ease and expl osi on threatened

BUnited States Dep't of Defense v. Federal Labor Rel ations
Aut hority, 510 U S. 487, 508 (1994) (G nsburg, J., concurring).

3%See John Doe Agency, 493 U. S. at 153 (“In decidi ng whet her
Exenption 7 applies, noreover, a court nust be mndful of this
Court’s observations that the FO A was not intended to suppl enent
or displace rules of discovery.”); NLRB v. Sears, Roebuck & Co.,
421 U. S. 132, 143 (1975) (stating that FOA s primary purpose was
not to benefit private litigants or to substitute for civil
di scovery); Colunbia Packing Co. v. United States Dep't of
Agriculture, 563 F.2d 495 (1st Gr. 1977) (“(T)he disclosure
provi sions of FO A are not a substitute for discovery and a party’s
asserted need for docunents in connection with litigation wll not
af fect, one way or the other, a determ nati on of whet her disclosure
is warranted under FOA. 7).

Neither is FO A the enployees’ only shield against enployer
retaliation. OSHA forbids enployers from discrimnating against
enpl oyees who have exercised their rights under the statute. 29
U S. C § 660(c).
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the general public: passers-by on a nearby highway actually drove
t hrough the hydrocarbon cloud before it ignited.)

On bal ance, the cases suggest that there is a cognizable
public interest in nonitoring agencies’ enforcenent of the lawin
specific instances. The Suprene Court found a public interest in
the rel ease of witness interviews that woul d show whet her the State
Departnent was adequately nonitoring Haiti’s conpliance with its
conm tment not to persecute refugees.* Those i nterviews, the Court
noted, would “reveal how many returnees were interviewed, when the
interviews took place, [ and] the contents of individual
interviews.”* Simlarly, the Court has also held that redacted
summari es of disciplinary hearings at the United States Air Force
Acadeny “would explain how the disciplinary procedures actually
functioned and therefore were an appropriate subject of a FOA
request.”*

We have reached the sanme conclusion in simlar cases. e
recently held that the public had an interest in know ng the
content of award orders issued by the Arny during the Vietnam Wr,
both as historical records and as neans by which wat chdog groups

could root out fraudulent clains to mlitary decorations.* More

“Ray, 502 U.S. 164 at 178.
411 d,

“?Reporters Conmittee, 489 U. S. at 773.

4Sherman v. United States Dep’t of the Arny, 24 F.3d 357, 366
(5th Gir. 2001).
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anal ogously to this case, we held that voting lists in a union
election gave the requester “information which it needs to
determ ne whether the NLRB is properly conducting its elections,”
because the requester alleged instances of vote fraud.* And
perhaps nobst on point, because we were considering an agency’s
i nvestigation of a single possible violation, we have held that
“the public has an interest in |earning about the nature, scope,
and results of the [Veterans Adm nistration’ s] investigation of,
and its relationship with, one of its contractors.”*

The DOL offers a line of cases from the D.C Circuit to
suggest that Cooper nust bolster the general public interest in
monitoring official actions with a showi ng of agency irregularity
or illegality, which concededly is absent here. Those cases
however, are inapposite. One involved a highly tenuous public
interest: The court upheld the National Park Service's refusal to
rel ease photographs of Vincent Foster’s suicide wounds because the
requester had not shown any evidence that four investigating
agencies had falsified the cause of death.# The public interest
at stake here is nuch broader and nore substantial and could be
asserted by environnental watchdog groups, researchers into OSHA' s

enforcenent practices, neighbors of the Mnt Belvieu plant, or

“4Avondal e, 90 F.3d at 955.
“SHal | oran, 874 F.2d at 324.

“6Accuracy in Media, Inc. v. National Park Service, 194 F. 3d
120, 122, 124 (D.C. Gr. 1999).

18



drivers on the becl ouded highway. The other cases relied on by
OSHA uphel d agency redaction of nanes and addresses fromrel eased
docunents, not the wthholding of entire records, because the
request er had not shown agency illegality or wongdoi ng that woul d
justify following up with individuals nentioned in the records.?
As Cooper does not seek identity information, no show ng of agency
irregularity or illegality is required here.

The district court did not state whether Cooper had succeeded
in making out a public interest.*® Rather, the court agreed wth
OSHA that there was a public interest in nondisclosure because
“di scl osure of private witness i nformati on woul d underm ne [ OSHA’ s]
i nvestigative powers” by chilling future cooperation.* For
evidentiary support of this proposition, OSHA cited the Mller
decl aration, which broadly stated the agency’s policy position on
this point. W view the declaration as supporting a categorical

hol di ng, but not a fact-specific one.

4'See McCutchen v. United States Dep’'t of Health and Hunman
Services, 30 F.3d 183, 184, 188-89 (D.C. Cir. 1994) (explaining
that “A nere desire to review how an agency is doing its job . :
does not create a public interest sufficient to override the
privacy interests protected by Exenption 7(C)” and on that basis
affirmng redaction of nanmes of investigated scientists and
conpl ai nants against them; SafeCard Services, 926 F.2d at 1206
(“We now hold categorically that, unless access to the nanes and
addresses of private individuals appearing in files within the
anbit of Exenption 7(C) is necessary in order to confirmor refute
conpel i ng evidence that the agency is engaged inillegal activity,
such information is exenpt fromdisclosure.”).

“8Cooper, 118 F. Supp. 2d at 762-63.
49| d.
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In two ways, therefore, our 7(C) analysis turns on how we
resol ve the categorical/fact-specific dichotomy. Qur analysis of
the confidentiality exenption raises this dichotonmy for the third
and final tine.

2. Exenption 7(D): Disclosure of Identity of a Confidenti al
Sour ce

OSHA also relied on exenption 7(D), which provides that FO A
does not apply to

records or information conpiled for |aw enforcenent
pur poses, but only to the extent that the production of
such...records or information... (D) could reasonably be
expected to disclose the identity of a confidential

source..., and, in the case of a record or information
conpiled by crimnal |aw enforcenent authority in the
course of a crimnal investigation or by an agency

conducting a lawful national security intelligence

i nvestigation, information furnished by a confidential

sour ce.
It is readily apparent fromexenption 7(D)’s | anguage, unlike that
of exenption 7(C), that Congress di stingui shed between the identity
of the source and the information inparted by that source. Under
7(D), the governnent has clear statutory authority to wi thhol d both
the source and the information wth respect to crimna
i nvesti gati ons; but neither OSHA nor the district court
characterizes the Mont Belvieu investigation as crimnal.> Thus

the crimnal cases that OSHA and the district court cite with

respect to exenption 7(D) do not control here. Neither is national

SO0SHA can inpose crimnal penalties only in cases of (1)
enpl oyee deat h; (2) advance notice of an inspection, or (3) a fal se
statenent. 29 U S.C. § 666.

20



security involved here. We are therefore dealing with only the
first prong of 7(D), disclosure of the identity of a confidential
sour ce.

The Suprene Court has enphasized that the 1issue under
exenption 7(D) is “not whether the requested docunent is of the
type that the agency usually treats as confidential, but whether
the particular source spoke with an wunderstanding that the
conmuni cation would remai n confidential.”® Such an under st andi ng
can arise either explicitly, through the governnent’s assurances to
the source, or inplicitly, through the facts or circunstances
surroundi ng the source’s statenent.

a. Express Confidentiality

Regardi ng explicit confidentiality, one portion of the M| er
declaration —the sole affidavit supporting OSHA" a nondi scl osure
—— vaguely states that according to standard procedure, OSHA
assured the deponents that their statenents would renain
confidential . The district court seens to have accepted this bald
conclusion when it held that “[t]he record indicates that all

enpl oyee-wi tnesses. . .were explicitly. . .assured the utnobst

SlUnited States Dep’t of Justice v. Landano, 508 U.S. 165, 172
(1993) .

2] d. at 172.

M I ler declaration at 4 (“[T]he government has expressly
assured the statenent-givers that their identities would be held in
confidence with respect to what they told the agency.”).
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confidentiality.”® This was error, for another passage of the
MIller declaration reflects that Ms. M Il er had no i dea whet her the
OSHA inspector provided explicit assurances.® The gover nnent
cannot neet its burden with an internally inconsistent, self-
contradictory affidavit.

OSHA neverthel ess urges that, because it is its established
policy explicitly to assure enpl oyee-w tnesses of confidentiality,
we should presune regularity in the inspector’s actions in this
case. Regardl ess of whether this argunent accurately depicts
OSHA' s standard procedures, ®® the sole case fromthis Crcuit that
OSHA cites for this presunption is a wholly inapposite habeas
corpus case in which we presuned that a district attorney, “as an
officer of the court,” acted constitutionally in interviewing a
crimnal defendant.® OSHA inspectors are not officers of the

court, and there is no constitutional question here.

%4Cooper, 118 F. Supp. 2d at 763.

M|l er declaration at 2:

It is established procedure for OSHA Conpliance Safety and
Health O ficers [ ] to assure all enployee-wtnesses
interviewed that their identities wll be protected wth
respect to what they relate to the agency. There is no reason
to believe this case was any exception.

*6See OSHA Field I nspection Reference Manual CPL 2.103 § 6 ch.
1A 4.e(5)(a) (enphasis added):

Interviews shall normally be reduced to witing, and the

i ndi vi dual shall be encouraged to sign and date t he statenent.

The [OSHA i nvestigator] shall assure the individual that the

statenent will be held confidential to the extent all owed by

l aw, but they may be used in court/hearings.

’See Nash v. Estelle, 597 F.2d 513, 518 (5th Cir. 1979).
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Furthernore, recent cases from the D.C. GCrcuit strongly
suggest that a presunption of regular explicit confidentiality
should not arise in the FOA context. For exanple, in a FO A case
that grew out of a crimnal investigation, that court rejected the
FBI's simlarly conclusional assertions of obvious express
confidentiality:

This may be obvious to the affiant, but it is not obvious

to us. This bald assertion that express assurances were

given anounts to little nore than recitation of the

statutory standard, which we have held is insufficient.

At the very least the governnent nust indicate where
t hese assurances of confidentiality are nenorialized.

We agree with this standard.

Here, OSHA has given us no such indication, and our in canera
review of the requested material unearthed no evidence of express
assurances. (One statenent was even signed by two Lyondell
superintendents in addition to the interviewed enployee.) Its
i nspector may have given explicit assurances of confidentiality,
but OSHA has not proven this.

b. I nplied Confidentiality

The governnent can establish inplied confidentiality in two

ways: by specifically show ng that circunstances surroundi ng the

i nvestigation support an inference of confidentiality or by

*8Billington v. United States Dep’'t of Justice, 233 F.3d 581,
585 (D.C. Cr. 2000) (citing Canpbell v. United States Dep’t of
Justice, 164 F.3d 20, 30 (D.C. Gr. 1998) (“[T]he affidavits nust
show, wth reasonable specificity, why the docunents fall wthin
the exenption.”)).
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categorically establishing that a class of records nerits a
presunption of confidentiality.

To determne whether to presune that enployee-w tnesses’
statenents to OSHA generally are categorically confidential gives

us our first chance tointerpret United States v. Landano.® There,

an inmate convicted of nurdering a police officer sought the FBI’'s
files on the case, and the Bureau responded wth an affidavit
asserting that those sources it redacted should be presuned
confidential.® The Suprene Court held that the FBI's files were
not entitled to a presunption of inferred confidentiality, although
“nore narrow y defined circunstances” can support an i nference, and
“when circunstances such as the nature of the crine investigated
and the witness’ [sic] relation to it support an inference of
confidentiality, the Governnent is entitled to a presunption.”®
Such circunmstances woul d include cases in which an informant has
wi t nessed a gang-related nurder or is paid to squeal . 2

An authoritative survey of post-Landano cases concl udes t hat
other courts have found a categorical presunption of inplied
confidentiality in investigations of

organi zed crine, murder, drug trafficking, extortion

¥United States Dep't of Justice v. Landano, 508 U.S. 165
(1993) .

] d. at 167-68.
611 d. at 181.
621 d. at 179.
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illegal possession of firearns, donestic terrorism
national security, | oan sharking and ganbling, arnmed bank
robbery, bribery, interstate transportation of stolen
property, and passport fraud and contenpt of Congress.?®

No stretch of the ejusdem generis maxi m can shoe-horn the instant

investigation into the class illustrated by that list. For us to
hold on the strength of that survey that OSHA s investigative
records, as a category, are inplicitly confidential would be
unwar ranted and woul d pl ow new gr ound.

The second way inplied confidentiality can arise is through
the specific circunstances of a particular investigation. Once
again, the record is bare on this point. The MIler declaration
makes a strong categorical case, but its assertions wth respect to
the deponents’ statenents here are bal dly concl usional.

OHSA cites a case fromthe Eleventh Crcuit, L & C Marine, for

the principle that such conclusional statenents can establish
inplied confidentiality in particular instances. In that case,
however, OSHA rel eased “nost of the file” on a maritinme accident,
del eting “nanmes, addresses and other identifying information”; and
the governnment filed an affidavit fromthe OSHA i nspection officer
who had interviewed the four witnesses to the accident.® Language

fromL & C Marine supporting a “presunption” refers not to the

presunption that OSHA woul d have us apply here, but rather to the

83U. S. Departnment of Justice, FREEDOM OF | NFORVATION ACT GUIDE &
PRI vacy AcT OvERVIEW 416-18 ( GPO 2000) (col |l ecting cases).

64 & C Marine Transport, Ltd. v. United States, 740 F.2d 919,
921-22 (11th Cir. 1984).
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presunption that OSHA nmay offer confidentiality to wtnesses

without waiting for themto ask for it.® |Indeed, L & C Mrine

suggests that no presunption of inplied confidentiality should
exist in the OSHA context, and that OSHA nust show specific facts
to justify it. Such specifics being absent fromthis record, we
find no inplied confidentiality here.
C. Sunmary

To sunmari ze, OSHA has not made a sufficient factual show ng
in this case wth respect to either explicit or inplied
confidentiality. Exenption 7(D) therefore does not protect the
material at issue —unless we treat this case categorically.

E. Fram ng the Case

Three issues, and therefore both exenptions, turn on whether
we treat this case categorically or fact-specifically. As genera
propositions, (D the privacy interest agai nst enpl oyer
retaliation, (2) the public interest in effective OSHA enforcenent,
and (3) the rationale for inplied confidentiality for workers who
give statenents, are all categorically valid; but they have little
purchase here because of the specific facts of this case. Thus, a
categorical treatnent would tip in OSHA's favor; a fact-specific
treatnment would swing the case Cooper’s way. W nust, therefore
resol ve this dichotony.

1. Cat egori cal Approach

651 d. at 924 n.5.
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The Suprenme Court teaches that “categorical decisions may be
appropriate and individual circunstances disregarded when a case
fits into a genus in which the balance characteristically tips in
one direction.”®® As OSHA contends, enployees who consent to
interviews may want and expect the agency to keep their statenents
private and their identities confidential. Framed thus, on the
categorical plane, there is no issue of material fact wth respect
to either exenption. Cooper has presented no evidence to counter
OSHA' s general assertion that, to obtain the information that it
needs to enforce the |l aw, the agency nust safeguard the anonymty
of enpl oyee-w tnesses. Therefore, under exenption 7(D), inplied
confidentiality exists; and under exenption 7(C), the conbination
of the privacy interest against enployer retaliation and the
public interest in effective enforcenent trunps the public’'s
interest in nmonitoring OSHA' s i nvestigation into the expl osion and
fire. W could hold, therefore, that statenents to OSHA by
enpl oyee-witnesses are a characteristic genus suitable for
categorical treatnent. Cenerally, the context of mny OSHA
i nvestigations, in which enployee informants alert the agency to
wor kpl ace violations that mght otherwise go unnoticed, would
support that holding. Even if potentially justifiable in another
case, however, such an outcone strikes us as unsustai nabl e here.

As the follow ng fact-specific discussion will show, applying such

6Reporters Committee, 489 U.S. at 776.
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a general rule to the instant case, nuch |ess announcing it here,
woul d be inprudent if not just plain wong, and m ght require us
concomtantly to create an exception. W therefore decline to view
this case categorically, analyzing it fact-specifically instead.

2. Fact - Speci fi ¢ Approach

Wth respect to the three issues to which a categorical
hol di ng m ght be possible, the operable facts before us are so
unsupportive of categorical treatnent that they nmandate resol ution
of this case on its own nerits. The fire and explosions were
w dely publicized. OSHA | earned of the explosion from the news
media, not froman informant. Bass, Hutter, and Squier were the
only enpl oyees on duty when the explosion occurred and the fire
began, so conmobn sense woul d have OSHA i ntervi ew themas soon as it
| ear ned about the explosion. The fact that those individuals gave
statenents to OSHA i s known to Lyondell, which al so possesses their
very detailed depositions. Nothing in the record even suggests
that Lyondell has threatened retaliation against the deponents,
whomthe district court’s opinion naned.

The MIller declaration does not describe why release of

linking information in the requested material would inpede

effective OSHA investigations, threaten the privacy of persons

mentioned in that material, or reveal confidential identities.?®

6See Alirez v. NLRB, 676 F.2d 423, 428 (10th G r. 1982) (“The
probl enms in undertaking to decide which portions of an enpl oyee’s
statenent may be released to his enployer wthout revealing that
enpl oyee’s identity are enornous, if, indeed, not insoluble.
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The decl aration sinply does not address the unusual circunstances
before us. On a fact-specific approach, the MIler declaration
sinply does not carry the governnent’s burden of proof.

Furt hernore, our thorough in canera reviewconfirns our belief
that — with the exception of one page of material —1|inking
information in the requested material is not exenpt from
di scl osure. Conpared to the depositions, the deponents’ statenents
gi ve fresher accounts of the explosion and fire, nore specifics on
the witnesses’ inpressions and enotional reactions, and better
descriptions of what the deponents did to help put out the fire.
As far as we can tell, none of this detail contradicts the
depositions sufficiently to further substantiate the possibility of
enpl oyer retaliation; neither is any of it personally private. The
fourth statenment, of which we only becane aware as a result of our
in canera review, has already been seen by two Lyondell
supervi sors, who signed it. (To describe the one page that we
conclude is exenpt would threaten that which the exenptions
protect; this we decline to do.)

On the fact-specific level, therefore, the evidence does not
support summary judgnent for OSHA. On the contrary, it supports

summary judgnent for Cooper. Under these facts, in the context of

Merely deleting the name from the statenment would not insure
agai nst identification, since the enployee’'s narrative, or part of
it, may be such that the enployer could identify the enployee
involved, or could narrow the group down to twd or three
enpl oyees.”) (enphasis added). Here, of course, the group is
al ready narrowed down.
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exenption 7(C), the public interest in nonitoring OSHA s
investigation outweighs any possible interest in effective
enforcenent or protection of enployees fromretaliation, neither of
whi ch has sway here. Simlarly, under exenption 7(D), the record
is essentially devoid of evidence to support a finding of inplicit
confidentiality. 1In closing, we enphasize that each fact-specific
anal ysis depends on the discrete facts before the court that
conducts the review
I11. CONCLUSI ON

The identity information in the requested material is exenpt
from di scl osure under FO A, but the linking information is not.©8
W affirm the district court wth respect to the identity
information but reverse with respect to the linking informtion.
To avoid the waste of judicial resources, tinme, and noney, we shal
not remand to the district court to repeat the sane in canera
review that we have undertaken ourselves. | nstead, we render
j udgnent for Cooper, ordering OSHA to furnish Cooper forthwith
copi es of the three deponents’ statenents and the fourth statenent
as well, after redacting all identity information (i.e., nanes and

addresses, including those of other wtnesses and of the OSHA

88Qur result here accords with the viewof two justices in Ray,
who urged in the exenption 6 context that courts should focus
“sol el y upon what the requested information reveals, not upon what
it mght lead to.” Ray, 502 U. S. at 180 (Scalia, J., concurring).
See also Sherman, 244 F.3d at 366 n.10 (noting that the Suprene
Court has reserved judgnent on this “derivative use” 1issue).
Because we conclude that OSHA should release |linking information
here, our hol ding does not inplicate the “derivative use” theory.
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i nspector) but redacting no other information. CSHA may
neverthel ess continue to wthhold page nunber 19 in the agency’s

sealed filing.

AFFI RVED in part, REVERSED in part, and RENDERED
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