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UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 00-21009

ALONZO EVANS,

Peti ti oner- Appel | ee,

VERSUS

JANI E COCKRELL, DI RECTOR, TEXAS DEPARTMENT OF
CRI M NAL JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ant .

Appeal fromthe United States District Court
for the Southern District of Texas

March 8, 2002
Bef ore DeMOSS, GARWOCOD, and DENNI'S, Circuit Judges.

DeMOSS, Circuit Judge:

Petitioner-Appellee, Alonzo Evans (Evans), is serving a 30-
year prison sentence following his conviction in state court for
aggravat ed robbery, which was enhanced by two prior convictions.
Evans filed a habeas corpus petition under the Antiterrori sm and
Effective Death Penalty Act of 1996 (AEDPA), 28 U S.C. 8§ 2254, in

which he <clained his trial counsel was ineffective. The



Respondent - Appel l ant, Gary L. Johnson, Director of the Texas
Departnent of Crimnal Justice, Institutional Division, noved for
summary judgnent on behalf of the State of Texas (State). The
district court denied respondent’s notion for summary judgnent and
granted Evans' habeas corpus petition. Respondent appeals the
district court's ruling. The district court's judgnent is reversed

and render ed.

| . BACKGROUND

On March 15, 1996, Rolly Itoge (Itoge) and a female friend
were approaching the door to his wupstairs apartnent around
m dni ght, when Evans put a gunto the left side of Itoge's head and
demanded his noney. Itoge told Evans that he was not going to give
hi many noney, so Evans shot himin the back. While fighting back,
|t oge was shot once nore. After a struggle, Evans decided to give
up and runway.

Wal | ace McNary (McNary), Itoge's nei ghbor, heard the gunshots
and | ooked through the peephole of his apartnent door. MNary
called the police and waited with Itoge until the police and an
anbul ance arrived. Itoge described his attacker as tall, fair-
conpl ected and wearing a colored, striped shirt. |Itoge also said
his attacker had an eye patch over one eye, and that |toge had

pul l ed the patch off during the struggle. MNary al so descri bed



Evans to police and later identified himwhen the police brought
hi m back to the scene.

Evans was discovered by police walking in a nearby field
shortly after the shooting. According to police, Evans attenpted
to avoid detection and did not stop until the officers actually
drew their weapons. He had taken off his shirt, which had bl ood on
it, and tucked it into his pants. Evans was sweating heavily and
had fresh scratch marks on his face and neck. |In addition, he had
an eye patch with a broken strap in his pants pocket.

Evans was found guilty of the crine of aggravated robbery with
a deadly weapon by a jury of his peers in the 263rd District Court
of Harris County, Texas. On March 26, 1997, the trial judge
sentenced Evans to a 30-year term of inprisonnment in the Texas
Departnent of Crimnal Justice, Institutional Division. Evans
filed a direct appeal in the Court of Appeals for the Fourteenth
District of Texas at Houston, claimng that the evidence was
insufficient to support a conviction for aggravated robbery, and
that the trial judge made inperm ssible coments during voir dire
that were so prejudicial that they underm ned the fairness of the
trial. The transcript reflects that the trial judge nade the
followng remarks to the venire during the voir dire:

My attitude basically is jury service is not
so nmuch volunteer work as it is a duty. You know
as citizens of this State, there's no longer a

draft for the United States.

There's really not a lot required of you
besides all of us to pay our taxes. This is one of
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the few duties requested and demanded to nake sure
we all have a safe society.

I f you go back to work in the next couple of
days—where were you yesterday?

VWll, | had jury service.

Oh, | throw that stuff in the trash

VWll, besides the fact we're now having to
arrest about 10 percent of the panels that don't
show up. |1'd say about 60 percent don't show up.

And they laugh at you and say: Ch, | don't
ever do that.

My attitude is you get what you put into it.
If you're not willing to cone down and serve this
af ternoon, you're going down to the |ocal grocery
store.

Between the tine you get to the store fromthe
car, sonebody bops you on the head, takes your
purse or wallet, frankly, | don't think you have
much of a conpl aint.

| think if you're not willing to serve, you
ought to not have the right of too nmuch to
conplain. It also lets the other person do this.

|'ve got sonething better to do. And if everyone
felt that way, believe ne |'ve seen hundreds of
excuses.

| go to the jury assenbly room once a year.
W rotate in there once a year. | hear every
excuse in the book why | have sonething better to
do than serve on the jury.

Even in the <courtroom | hear a hundred
different reasons why they cannot serve on the

jury.

Lot of those reasons are valid. Sone of those
you question. Frankly, for everyone exercising an
excuse, no one would go to trial.

Can you imagi ne what it would be Iike to wal k
around your street and everyone charged with a
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crime was out on bond? They were arrested 5 years
ago but never gone to trial because there are no
juries.

You've done a valuable service being down
her e. W'l |l pass out your work excuses in a few
monments to excuse you for work today.

| f you are picked for the jury, we'll give you
wor k excuses at the end for those of you sel ected.

The Court of Appeals for the Fourteenth District of Texas
af firmed Evans' conviction and sentence on May 20, 1999. The court
of appeals held that Evans failed to nake a tinely and specific
objection at the tine the cooments were nmade and, therefore, the
i ssues raised were procedurally barred by Texas' contenporaneous
obj ection rule. Tex. R App. P. 33.1. Evans did not file a
petition for discretionary revieww th the Texas Court of Crim nal
Appeal s.

On Cctober 29, 1999, Evans filed a state application for wit
of habeas corpus. |In his application, Evans argued that his trial
counsel was ineffective because he failed to object to the trial
judge's inproper comrents, failed to secure testinony of an
eyew tness, and failed to request an expert w tness and anal ysi s of
bl ood found at the crinme scene and on Evans' shirt. The Court of
Crim nal Appeal s deni ed Evans' application without witten order on
January 12, 2000.

Evans then filed a tinely federal petition for wit of habeas
corpus under 28 U.S.C. § 2254 on February 4, 2000. In his

petition, Evans asserted the sane issues that he had in his state



habeas corpus application. The State noved for summary judgnent,
whi ch was deni ed. Instead, the district court conditionally
granted Evans' federal application for wit of habeas corpus. In
addressing Evans' petition, the district court presented its
assertions as follows: “(1) thetrial judge's comments nade to the
venire during voir dire denied [Evans] his Sixth and Fourteenth
Amendnent rights to a fair and inpartial trial; and (2) he was
provided with ineffective assi stance of counsel in violation of the
Si xth and Fourteenth Amendnents.” Thus, the district court, sua
sponte, raised the claimthat the trial judge's coments during
voir dire violated Evan's Si xth and Fourteenth Arendnent rights to
due process. The State now appeals the district court's order

granting Evans' petition for a wit of habeas corpus.

1. STANDARD OF REVI EW

This Court reviews the district court's findings of fact for
clear error, but decides issues of |awde novo. Cdark v. Scott, 70
F.3d 386, 388 (5th Gr. 1995). Notably, the petition for habeas
relief before this Court is governed by the hei ghtened standard of
revi ew provi ded by AEDPA. AEDPA applies to this action because the
petition was filed after the effective date of the act, which was
April 24, 1996. AEDPA enbodies the principles of federalism

comty, and finality of judgnents. Montoya v. Johnson, 226 F.3d

399, 404 (5th Gir. 2000), cert. denied, 121 S. Ct. 2220 (2001). As



a result, “AEDPA substantially restricts the scope of federa
review of state crimnal court proceedings.” |Id. Furt her nor e,
AEDPA i nstructs:

An application for a wit of habeas corpus on

behalf of a person in custody pursuant to the

judgnent of a State court shall not be granted with

respect to any claim that was adjudicated on the

merits in State court proceedings unless the

adj udi cation of the claim

(1) resulted in a decision that was contrary

to, or involved an unreasonable application of,

clearly established Federal |aw, as determ ned by

the Suprenme Court of the United States; or

(2) resulted in a decision that was based on

an unreasonabl e determ nation of the facts in |ight

of the evidence presented in the State court

pr oceedi ng.
28 U S.C. § 2254(d). Therefore, neither the district court nor
this Court may grant a wit of habeas corpus based solely on a
finding of error by a state court. Rather, a wit may be granted
only if a state court “arrives at a conclusion opposite to that
reached by [the Suprene Court] on a question of lawor if the state
court decides a case differently than [the Suprene Court] has on a
set of materially indistinguishable facts.” WIllians v. Taylor,
529 U. S. 362, 413 (2000). Wthout such a direct conflict, a wit
will be granted only if the state court “identifies the correct
governing legal principle from[the Suprene Court's] decisions but

unreasonably applies that principle to the facts of the prisoner's

case.” |d.; Mntoya, 226 F.3d at 404.



[11. DI SCUSSI ON

We have before us three issues: (1) whether the district
court inproperly raised, sua sponte, the issue that the state tri al
judge's coments during voir dire violated Evan's Sixth and
Fourteenth Anendnent rights to due process; (2) whether the
district court erred when it granted relief on Evans' claim of
i neffective assi stance of counsel, when counsel failed to object to
the state trial judge's comments during voir dire; and (3) whether
the district court erred when it granted relief on Evans' claim
that he was denied effective assistance of counsel, when counsel
failed to performscientific tests on certain evidence presented at
trial, and to secure the testinony of an all eged eyew tness and an
expert W tness.

A The trial judge's comments during voir dire.

Evans argued in his direct appeal in the Fourteenth Court of
Appeal s of Texas that the state trial judge's comrents during voir
dire violated his right to a fair trial under the Sixth and
Fourteenth Anendnent. Wen the Fourteenth Court of Appeals
addressed the issue, it concluded that Evans was procedurally
barred from raising the issue because he had failed to make a
cont enpor aneous obj ection. Wen Evans filed his state application
for a wit of habeas corpus, he did not raise the issue again.

However, the district court, sua sponte, raised the claim

after Evans petitioned the court for a federal wit of habeas



corpus. On this issue, the district court found:

[T]he trial judge's coments crossed the line that
separates a trial judge's role from that of a

prosecut or. The judge injected hinself into the
adversari al process by suggesting that t he
defendant on trial wll be back on the streets

ready to '[bop] you [venire] on the head take [sic]

your purse or wallet' if you do not take this jury

service seriously. Moreover, people whose attitude

is wong about jury service, gets what they

deserve—peopl e on the streets who have been charged

Wi th crinmes but never tried.
The State contends that, because the i ssue was not raised in Evans
state application for a wit of habeas corpus, the issue is both
procedurally barred and unexhausted. Therefore, the State argues
that the district court should not have raised the issue, sua
spont e, when addressing Evans' federal petition. For the reasons
stated below, we disagree with the State's argunent that the
district court could not raise the i ssue sua sponte. Neverthel ess,
we al so disagree with the district court's conclusion that Evans
Si xth and Fourteenth Amendnent rights were viol ated.

First, it is well established that a claimis exhausted if “it
is clear that [the habeas petitioner's] clainms are now procedurally
barred under [state] law.” Gay v. Netherlands, 518 U S. 152, 161
(1996); Horsley v. Johnson, 197 F.3d 134, 137 (5th Cr. 1999).

Second, we recogni ze that:

In all cases in which a state prisoner has
defaulted his federal <clains in state court
pursuant to an independent and adequate state
procedural rule, federal habeas review of the
clains is barred unless the prisoner can
denonstrate cause for the default and actua
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prejudice as a result of the alleged violation of

federal law, or denonstrate that failure to

consider the clains wll result in a fundanenta

m scarriage of justice.
Col eman v. Thonpson, 501 U S. 722, 750 (1991). Even though the
district court's or der did not expressly addr ess t he
cont enpor aneous objection rule, inplicit inits order is the cause
and prejudice analysis that is required to overcone the rule. The
district court found that the state trial judge's coments
“t hreat ened” and  “poi soned” the trial process. Agai n,
consideration of the issue as related to the ineffective assistance
of counsel was not i nproper.

However, we cannot reach the sane conclusion as the district
court. We find that the trial judge's coments during voir dire do
not necessitate reversal. W have hel d:

[Qur role is to determ ne whether the judge's
behavior was so prejudicial that it denied the
defendant a fair, as opposed to a perfect, trial.
To rise to the level of a constitutional error,
the...judge's actions, viewed as a whole, nust
anount to an intervention that could have |led the
jury to a predisposition of gquilt by inproperly
confusing the functions of judge and prosecutor.
The judge's intervention in the proceedi ngs nmust be
quantitatively and qualitatively substantial to
meet this test.
United States v. Bernea, 30 F.3d 1539, 1569 (5th Gr. 1994)
(citations omtted). Therefore, our review of this issue nust
focus on matters such as the context of the remarks, to whom the
remar ks were directed, the nunber and nature of the remarks, and

t he presence of curative instructions. United States v. Minoz, 150
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F.3d 401, 414 (5th Gr. 1998).

The comments at issue in this case were made to nenbers of the
venire. The judge's coments, taken as a whole, nmake it clear that
his intent was to express his belief that the venire nenbers had a
duty as citizens to serve on a jury, and that they would have no
conpl ai nt about being the victimof a violent crinme if they avoi ded
jury service. The comments had nothing to do with the case about
to be tried before those who were chosen to serve as jurors. And,
as the district court noted, “it is unlikely that the jury was
aware of the judge's attitude about the defendant's case, in
particul ar, and persons charged with crines, in general
[T]he trial judge did not nention the petitioner by nanme or the
specifics of his accused crine.” Wile the trial judge's coments
were undesirable, we do not believe the trial judge's coments
reached a | evel of prejudice that would have denied Evans a fair
trial.

B. | neffective assi stance of counsel clains.

To establish constitutionally ineffective assistance of
counsel, the petitioner nust denonstrate that counsel's performance
was deficient because it fell below an objective standard of
reasonabl eness and was prejudicial. Strickland v. Washi ngton, 466
U S 668, 687 (1984). Furthernore, in order to show prejudice, a
petitioner must denonstrate that counsel's error was “so seri ous as

to deprive the defendant of a fair trial, a trial whose result is
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reliable.” 1d. In determning the nerits of this issue, we “nust
i ndul ge a strong presunption that counsel's conduct falls within
the wi de range of reasonabl e professional assistance.” 1d. at 689.

i Counsel's failure to object to the trial judge's
conment s.

The district court granted habeas relief on the claimthat
counsel was ineffective for failing to object to the trial judge's
comments to the venire. The district court determned that the
“trial judge's coments were so prejudicial as to chill the
adversarial process, denying the trial counsel a platform from

whi ch an objection could be made that would not further prejudice

the petitioner's trial.” Nevertheless, the court concluded that
because counsel did not object, “counsel’'s performance was both
deficient and prejudicial.” W disagree wwth the district court's

concl usi on.

In his petition for wit of habeas corpus, Evans sinply argued
that counsel's failure to object could not have fallen wthin the
“w de range of reasonabl e prof essional assistance” called for under
Strickland. Evans has not convincingly argued that his counsel's
failure to object to the trial judge's comments directed at the
venire was so prejudicial as to produce a result that was
unrel i abl e. Gven that we have found that the trial judge's
coments were not prejudicial enough to rise to the level of a
constitutional violation, it would be futile to conclude that

counsel was ineffective for not objecting to the sane coments.
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ii. Counsel's failure to performscientific tests on certain
evi dence presented at trial, and to secure the testinony
of an all eged eyewi tness and an expert w tness.

Evans, in his habeas petition, asserted that his counsel
contributed to the jury's verdict of guilt because he failed: (1)
to request an analysis of the blood that was on his shirt when he
was arrested; (2) to call an expert witness to testify about the
blood testing; and (3) to call Itoge's female friend as an
eyew tness. First, although Evans did not provide affidavits from
the all eged eyewitness or indicate what testinony the eyew tness
woul d give, the district court “presune[d] that the testinony woul d
be favorable to the petitioner.” However, conplaints of uncalled
W tnesses are not favored in federal habeas corpus review because
all egations of what the witness would have testified are |argely
specul ati ve. Sayre v. Anderson, 238 F.3d 631, 635-36 (5th Cr.
2001). The district court engaged in this type of speculation
Therefore, we cannot conclude that counsel's failure to call the
al |l eged eyewi tness was ineffective assistance. |In addition, “for
[ Evans] to denonstrate the requisite Strickland prejudice, [he]
must show not only that [the] testinony woul d have been favorabl e,
but also that the wtness would have testified at trial.”
Al exander v. MCotter, 775 F.2d 595, 602 (5th Cr. 1985). Evans
has not done this.

Second, the district court found to be neritorious Evans'

clains that counsel was ineffective for failing to call a
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scientific expert to testify, and for failing to order scientific
testing on Evans' bl oody shirt. The district court found that
counsel requested funds for testing but that the tests were not
part of the record. The district court then presuned that the
tests either were not conducted or were not conpelling.
Regardl ess, the district court concluded that counsel was
i neffective.

However, Evans did not present any evidence or allegations
concerni ng what the expert would have stated, or what results the
scientific tests would have vyiel ded. Agai n, Evans' unsupported
clains regarding the uncalled expert w tness are specul ative and
di sfavored by this Court as grounds for denonstrating ineffective
assi stance of counsel. Sayre, 238 F.3d at 635-36. Furthernore,
Evans nust be able to show “a reasonabl e probability that, but for
counsel's failure to request an expert, the jury would have had a
reasonabl e doubt concerning his gquilt.” Earhart v. Johnson, 132
F.3d 1062, 1068 (5th Gr. 1998). Evans, however, cannot acconplish
this task. There was never any question regardi ng whose bl ood was
on Evans' shirt. After being arrested, Evans stated that the bl ood
on his shirt was his own. At trial, counsel argued that the snal
anmount of blood on the shirt was Evans', and the State never
contradicted that assertion. Therefore, there would have been
nothing to gain fromthe testing of the blood or the calling of an

expert witness. Therefore, we cannot concl ude that Evans' counse
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deprived himof a fair trial.

CONCLUSI ON

For the foregoing reasons, we hold that Evans was not deprived
of effective assistance of counsel. The decision of the district

court granting Evans' 8§ 2254 petition is reversed and rendered.
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