IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 00-21006

ALBERT GREEN; YOLANDA GREEN, SHI RLEY CGREEN;

HOMRD CHARLES GREEN; DONNI E GREEN,

RONNI E GREEN; FANNI E MAE GREEN;

CHARLENE THOMAS; PRI SCI LLA BRON;

JOYCE ROBI NSON; CONNI E GREEN; CAROLYN GREEN;

CLARK GREEN, Individually, and as Heirs of the Estate of
Howard G een, Deceased,

Plaintiffs - Appellants,
ver sus
R J. REYNOLDS TOBACCO COWPANY, Etc.; ET AL.
Def endant s,
R J. REYNOLDS TOBACCO COVPANY, a New Jersey Corporation;
PHI LIP MORRIS INC., a Virginia Corporation;
BROMWN & W LLI AMSON TOBACCO CORPORATI ON,
a Del aware Corporation; B&W (JAPAN) INC., a Corporation;
HEB BUTT GROCERY CO., a Texas Corporati on,

Def endants - Appel |l ees.

Appeal fromthe United States District Court
for the Southern District of Texas

Decenber 6, 2001
Before JOLLY, SM TH and WENER, Ci rcuit Judges.
PER CURI AM
The heirs of Howard G een sued several tobacco manufacturers

and H E. B. Butt Gocery Conpany (“H E.B.”) in Texas state court for



Green’s wongful death. The defendants renoved the case to federal
court, which remanded. The defendants renoved a second tine,
citing new evidence and a decision in an unrelated case, and the
G eens sought remand. The district court denied the notion to re-
mand, granted judgnent on the pleadings for the defendants, and
dism ssed the suit. The G eens now appeal the refusal to remand,
contending that the second renoval was procedurally inproper.
Finding no error, we affirm
I

After snoking a variety of cigarettes for nearly forty-nine
years, Green died in 1997 of cardiac arrest and chroni c obstructive
pul mronary di sease. A year later, his heirs (the “Geens”) filed
suit in state court against Philip Mrris, Inc., R J. Reynolds
Tobacco Conpany, Brown & WIIlianson Tobacco Corporation, and
H E. B., asserting various state |awtheories of recovery related to
t he dangerous and addictive nature of cigarettes and the cigarette
manuf acturers’ failure to warn of that danger.! The conplaint
asserted only one specific allegation against H E B., that
“Plaintiff [Green] purchased cigarettes froman HEB G ocery near
hi s residence.”

The first renoval asserted diversity jurisdiction under 28

US C § 1332. The Greens’ notion to remand was based on the

' The plaintiffs alleged strict liability, breach of inplied
warranty of fitness and nerchantability, negligence, gross
negligence, res ipsa loquitur, fraud, fraudulent conceal nent, and
negligent m srepresentation.



contention that the joinder of H E B., a corporation wth Texas
citizenship, destroyed conplete diversity. In response, the
defendants argued that the plaintiffs fraudulently had joined
H E. B. to defeat diversity jurisdiction, for there were no cl ai ns
plaintiffs could raise against HEB. in state court. The
def endants contended that the Texas Products Liability Act, Tex.
Cv. Prac. & Rem Code § 82.004 (1997), precludes all clains raised
against H E. B.; alternatively, defendants reasoned t hat t he Federal
Cigarette Labeling and Advertising Act, as anended by the Public
Health G garette Snoking Act of 1969, 15 U . S.C. 88 1331-1334 (the
“Labeling Act”), preenpts all state |aw clains against H E. B.

The district court granted the notion to remand and, relying

on Anerican Tobacco Co. v. Ginnell, 951 S.W2d 420 (Tex. 1997),

hel d that 8 82. 004 does not bar all of the G eens’ state |aw clains
against H E. B. The court also found that the defendants had fail ed
to prove that Green did not buy any cigarettes at H E. B. before
1969, the point at which the Labeling Act first could have
preenpted state | aw.

Shortly after the remand, this court decided Sanchez .

Li ggett & Myers, Inc., in which RJ. Reynolds, Philip Mrris, and

Brown & WIllianmson were al so defendants. 187 F.3d 486 (5th Cr.

1999). This court held that 8§ 82.004 abrogated Anerican Tobacco

and that the Labeling Act does preenpt alnost all clains against

t obacco nmanufacturers. |d. at 490-91. |In addition, the defendants



produced a report from the Texas Departnent of Public Safety
(“DPS") stating that Geen lived in Houston until his death in
1997, and they proffered an affidavit from an H E. B. enployee
testifying that H E B. had no Houston |ocations until 1988.
Def endants argued that, at nost, H E B. could be liable for the
| ast nine years of Green’s snoking, and, standing al one, this nine
year period was not sufficient to cause his death. The defendants
renoved the case a second tine, citing the new evidence and the
Sanchez opi ni on.

The Greens again noved for remand, this tinme arguing that the
second renoval was inproper under 28 U . S.C. 8§ 1447(d), which, for
the nost part, prohibits appeals of remand orders. The defendants
responded that both Fifth Crcuit precedent and 28 U. S. C. § 1446(Db)
permtted the court to entertain the second renoval petition, so
8§ 1447(d) was not a bar. The plaintiffs argued for the first tine
intheir reply brief, filed nore than thirty days after the notice
of renpbval was filed, that the second renoval was procedurally
i nproper under 28 U.S.C. 8§ 1446(b), which allows renoval petitions
to “be filed wthin thirty days after receipt by the defendant,
t hrough service or otherwi se, of a copy of an anended pl eadi ng,
nmotion, order, or other paper fromwhich it may first be ascer-
tai ned that the case is one which is or has becone renovabl e

" We have construed 8 1446(b) to permt second renoval petitions.

S.WS. Erectors, Inc. v. Infax, Inc., 72 F.3d 489, 494 (5th Cr.




1996) .

The district court referred the case to a nagistrate judge
(“MI”), who found that either the Sanchez opinion or the conbina-
tion of the H E B. affidavit and the DPS report provided sufficient
ground for renoval under 8§ 1446(b). The M al so found that under
Sanchez, § 82.004 bars each of the Greens’ state | aw cl ai ns agai nst
H E.B. (and the other defendants), that the new evi dence estab-
lishes that any state lawclaimfor m srepresentation or fraudul ent
conceal nent the Greens may have had agai nst H E. B. arose after 1969
and therefore was precluded by the Labeling Act, and that even

under Anerican Tobacco, the Geens had failed to state a viable

cl ai m agai nst H. E. B.

On those alternative bases, the M} recommended the district
court deny the notion to remand and grant judgnent on t he pl eadi ngs
to the defendants. The district court adopted the MI’s recommenda-
tion. The G eens appeal the denial of the notion to renmand.

I
A

The Greens argue that the second renoval was inproper because
the defendants did not satisfy 8§ 1446(b)’'s requirenents for the
filing of second renoval petitions. W review the denial of a

motion to renand de novo. S.WS. FErectors, 72 F.3d at 492.

Section 1446(b) states,

I f the case stated by the initial pleading
is not renovable, a notice of renoval may be



filed within thirty days after receipt by

t he defendant, through service or otherw se,

of a copy of an anended pl eadi ng, notion,

order or other paper fromwhich it may

first be ascertained that the case is one

which is or has becone renovabl e .
The district court held that our ruling in Sanchez permtted the
second renoval petition. The question whether a decision in an
unrel ated case can serve as the basis for renoval under 8§ 1446(Db)
is res nova inthis circuit.

Most other courts to address the issue have found court

decisions in unrelated cases not to constitute “orders” or “other

papers” under 8 1446(b) and not to be grounds for renoval. See,

e.q., Mrsani v. Mjor lLeaque Baseball, 79 F. Supp. 2d 1331, 1333-

34 (MD. FI. 1999) (decision in an unrelated case is not an “order
or other paper” under 8§ 1446(b); “plain | anguage of the statute .
inplies the occurrence of an event within the proceeding

itself”); Metropolitan Dade County v. TC TKR of South Florida, 936

F. Supp. 958, 959 (S.D. FlI. 1996) (Federal Conmunications Conm s-

sion opinion not “other paper” under 8§ 1446(b)); Lozano v. GPE

Controls, 859 F. Supp. 1036, 1038 (S.D. Tex. 1994) (judici al
opinion in an unrel ated case i s not “other paper” under 8§ 1446(b));

Kocaj v. Chrysler Corp., 794 F. Supp 234, 236 (E.D. Mch. 1992)

(opinion in unrelated case is not “other paper” under 8§ 1446(Db);
“[statutory] |anguage plainly refers to itens served or otherw se

given to a defendant in a state court case”); Holiday v. Travelers

Ins. Co., 666 F. Supp. 1286, 1289 (WD. Ark. 1987) (recent Suprene



Court deci sions not “other paper” under § 1446(b)); Hollenbeck v.

Burroughs Corp., 664 F. Supp. 280, 281 (E.D. Mch. 1987) (decision

inunrelated case i s not ot her paper under 8§ 1446(b), as the “other
paper” | anguage focuses on voluntary actions of the plaintiff, not

factors beyond the plaintiff’s control); Johansen v. Enployee

Benefit Cainms, Inc., 668 F. Supp. 1294, 1296-97 (D. M nn. 1987)
(based on the statutory |anguage, “other paper” should be inter-
preted to refer to docunents generated within the state court
litigation, and not an extraneous deci sion in another case); G uner

v. Blakeman, 517 F. Supp. 357, 360-61 (D. Conn. 1981) (subsequent

decision in a related case did not constitute “order or other

paper”); Wight, MIller and Cooper, 14C Federal Practice and

Procedure 8§ 3732, p. 310 (West 1998) (“the publication of opinions
by other courts dealing with subjects that potentially could affect
a state court suit’s renovability or docunents not generated as a
result of state court litigation are not recognized as ‘other
paper’ sources for purposes of starting a new thirty-day period
under Section 1446(b)”). Only two district courts appear to have

stated otherwise. See Davis v. Tine Insurance Co., 698 F. Supp.

1317, 1321 (S.D. M ss. 1988) (suggesting that where a new Suprene
Court decision indicates that a case is subject to federal
preenption, this changes the character of the litigation so as to
make it a new suit which is renovable to federal court); Smth v.

Burroughs Corp., 670 F. Supp. 740, 741 (E.D. Mch. 1987) (a




def endant can renove a case under 8 1446(b) based on a decision in
an unrelated case; however, a subsequent Eastern District of
M chi gan opi ni on has found that an unrel ated court decision is not

within the anbit of 8§ 1446(b), see Kocaj, supra).

The Third G rcuit, however, has held that in very limted
circunstances, simlar to those here--a decision by a court in an
unrel ated case, but which involves the sane defendant, a simlar
factual situation, and the question of renoval--can constitute an

“order” under 8 1446(b). Doe v. Anerican Red Cross, 14 F.3d 196

(3d Gr. 1993). In Doe, a nunber of state court suits were filed
agai nst the Anerican Red Cross. The Red Cross renpved the cases to
federal court on the ground that its charter conferred federal
jurisdiction over suits against it; however, the district court
di sagreed and remanded the cases to state court. Wile these cases
wer e pendi ng, the Suprene Court deci ded anot her case invol ving the

Red Cross, Anerican National Red Cross v. S. G, 505 U S 247

(1992). In S.G the Suprene Court held that the “sue and be sued”
provision of the Red Cross’s charter did in fact confer original
federal jurisdiction over suits against it. 1d. at 257. Wthin
thirty days of the S.G decision, the Red Cross again renoved the
cases i n Doe under § 1446(b). The Third Circuit held “that because

the [Red Cross] was the critical party in Anerican National Red

Cross v. S .G and ‘filed a notice of renpval within thirty days’

after receiving an order of the Court inplenenting its decision, it



was authorized under the statute to file for re-renoval, even
though its first renoval had been previously remanded in proceed-
ings that antedated the Court’s decisionin S.G"” Doe, 14 F. 3d at
198. The court held that the S.G opinion qualified as an “order”
under 8§ 1446(b). However, the court explicitly limted its hol ding
to the situation where the sane party was a defendant in both
cases, involving simlar factual situations, and the order
expressly authorized renoval. Further, the court explicitly
declined to decide whether the S.G opinion constituted “other
paper” under 8 1446(b). Id. at 202-083.

Simlarly, here the defendants R J. Reynolds, Brown and
WIllianmson, and Philip Mirris were all defendants in the Sanchez
case, which involved a simlar factual situation and |egal
conclusion (that Tex. Cv. Prac. & Rem Code 8§ 82.004 bars npst
products liability actions against nmanufacturers or sellers of
cigarettes). Although Sanchez did not explicitly discuss renoval,
the effect of the decision in Sanchez has a simlar effect on our

case as the S.G decision had on American Red Cross, i.e. that

t hese def endants cannot be sued under Texas law. The simlarities
between this case and Sanchez bring this case within the limted

paraneters of Anerican Red Cross. We therefore hold that the

Sanchez opinion, under these very narrow circunstances, was an
“order” for purposes of 8§ 1446(b) renoval in this case involving

the sane defendants, and a simlar factual situation and |ega



i ssue. Accordingly, the district court did not err in entertaining
t he second renoval petition.?
B

The Greens additionally argue that the district court erred
when it concluded that the Geens’ petition failed to state a
claim?® The district court noted that in Sanchez, we held that 8§
82.004 precludes all state | awcl ai ns agai nst t obacco nmanufacturers
excepting manufacturing defect and express warranty clainms. De-
ciding that the Geens had failed to state a claim for either
manuf acturing defect or breach of express warranty, the court
denied the notion to remand and di sm ssed.

The G eens contend, to the contrary, that their original
petition does allege three manufacturing defect clains, specifi-
cally that “the cigarettes were in a defective condition un-
reasonabl y dangerous to a user or consuner . . . (c) in containing

additives that were carcinogenic; (d) in containing additives that

2 The district court also held that the defendants’ new
evi dence, the DPS report and H. E. B. enpl oyee affidavit, constituted
“other paper” supporting the second renoval petition under
8§ 1446(Db). Because Sanchez constitutes sufficient grounds for
affirm ng, we need not decide whether these docunents satisfy 8§
1446(Db). Additionally, the defendants argue that because the
Geens failed to raise their 8 1446(b) objection within thirty days
of renoval, they have waived the objection under 28 U S C 8§
1447(c). However, because we decide that renoval was proper, we
need not address this issue.

® Inthis case, the jurisdictional question is inseparable from
the nerits. The federal courts have jurisdictionif HE. B. is not
a proper defendant. |If the Geens failed to state a cl ai magai nst
H E. B., renoval was appropriate. If the Greens stated a claim

against H E. B., renoval was inproper.

10



were addictive,” and in containing “pesticide residue.” The
Greens’ contention is without nerit.

Texas | aw characterizes clains related to the addictive or
carcinogenic nature of cigarettes as design defect clains, not

manuf acturing defect clains. In Ford Motor Co. v. Pool, 688 S. W2d

879, 881 (Tex. App.SSTexarkana 1985), rev'd in part on other

grounds, 715 S.W2d 629 (Tex. 1986), the court distinguished the
two theories of recovery:

Manuf acturing defect cases involve products

which are flawed, i.e., which do not conform

to the manufacturer’s own specifications,

and are not identical to their mass-produced

siblings. The flaw theory is based upon a

fundanent al consuner expectancy: that a

mass- produced product wll not differ from

its siblings in a manner that nakes it

nore dangerous than the others. Defective

desi gn cases, however, are not based

on consuner expectancy, but on the manufacturer's

desi gn of a product which nmakes it unreasonably

dangerous, even though not flawed in its manufacture.

The plaintiffs argue that cigarettes are, in general,
addi ctive and carcinogenic, not that the particular cigarettes
G een purchased were nore dangerous, or nobre carcinogenic and ad-
dictive, than are typical cigarettes. Accordingly, the district
court was correct in characterizing these clains as design defect
clains preenpted by § 82.004.
The Greens fail to express essential elenents of their claim

that the presence of pesticide residue in defendants’ cigarettes

constitutes a manufacturing defect. The Greens’ brief states only

11



that “Plaintiff alleges at least the following clains in her
original petition . . . Manuf acturing defect in containing
inpurities, including pesticide residue.” The Greens have not
stated, either in their brief or in their second anmended conpl ai nt
(the first docunent in which they even pleaded the pesticide
residue clain), that defendants’ cigarettes differed from other
brands or that the particular cigarettes G een snoked devi ated from
t he defendants’ design specifications.

Plaintiffs have asserted only that the defendants’ cigarettes
contain pesticide residue and that such residue is harnful. These
all egations are, at nost, design defect clains, which are preenpted
by & 82.004."°

11

Based on t he foregoi ng, we AFFIRMthe district court’s finding
that renoval was proper, and we AFFIRM the district court’s
di sm ssal of the Geens’ clains.

AFFI RVED.

*  Because we conclude that Tex. CGv. Prac. & Rem Code 8§ 82.004
preenpts all of the Geens’ clains against HE B, we do not
address the issue of federal preenption under the Labeling Act.
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