UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-20941

JOHN MAYQ,
Peti ti oner- Appel | ant,
vVer sus
JANI E COCKRELL, DI RECTOR TEXAS
DEPARTMENT OF CRI M NAL JUSTI CE
| NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas

March 28, 2002
Before JONES, SM TH, and DeM3SS, Circuit Judges.
EDITH H JONES, G rcuit Judge:

This court granted a certificate of appealability to
permt John Mayo' s appeal froma denial of 8 2254 habeas relief on
the claimthat he was constructively deprived of |egal counsel at
a critical stage of his prosecution, the period during which a new
trial could be sought. Texas courts denied relief on this claim
as did the federal district court. The issue before us, pursuant

to AEDPA standards, is whether the state courts’ decision “was



contrary to, or involved an unreasonable application of, clearly
est abl i shed Federal Law, as determ ned by the Suprenme Court of the
United States . . .,” or was based on an unreasonabl e determ nati on
of the facts in light of the state court record. 28 U. S. C

§ 2254(d). Mayo rests his claim entirely on United States v.

Cronic, 466 U S. 648, 104 S. Ct. 2039 (1984), and its progeny.
Finding no basis to grant relief on these facts under Cronic, we
affirm

BACKGROUND

Mayo ki dnapped, raped and sexual ly assaulted a Houston,
Texas, woman in My 1989. He was convicted in March 1991 of
aggr avat ed ki dnapi ng and aggravat ed sexual assault, and he received
sentences of 20 and 50 years’ inprisonnment, respectively, for those
of f enses.

The facts pertinent to this case, which we paraphrase,
are succinctly reported by the state habeas court:!?

Jacquelyn Barnes, a venirenenber for Mayo’'s trial,
represented on her juror questionnaire that she had never been
accused in a crimnal case. Before the venirenenbers were brought
to the courtroom the presiding judge in the central jury room

asked whet her they had ever been convicted of any felony or theft.

1 The state court held a hearing on July 24, 1997, and prepared its

findings of fact and conclusions of |aw based on testinmony and docunentary
evi dence.



Barnes either responded in the negative or remined silent;
ot herwi se, she would not have acconpanied the panel to the
courtroom

Mayo was represented at trial by retained counsel Paul
Mew s, assisted by Cynthia Henley. Nei t her the prosecutor nor
def ense counsel asked the venirenenbers whether they had been
convicted of any felony or theft, inreliance on the answers in the
jury questionnaires and their know edge that the venirenenbers had
al ready been qualified on this question in the central jury room
Bar nes becane a juror.

Unbeknownst to the parties and attorneys, Barnes had a
final conviction for m sdeneanor theft dating from21977, which was
di scoverable as a public record in Harris County, Texas. Had
Bar nes di scl osed her conviction during voir dire exam nation, the
attorneys would have challenged her for cause, as she was
absolutely disqualified fromjury service under Texas |law.  TEX

CooeE CRRM Proc. ANNL art. 35.19 (1989); Frane v. State, 615 S W 2d

766, 769 (Tex. Crim App. 1981).
Mayo was convicted and sentenced. Mew s’ s contract
provi ded that his |l egal representation of Mayo would termnate with
the jury s verdict. After sentencing, Mayo indicated his desire to
appeal . Because Mewi s did not handl e appeals, he advised Mayo to

hi re anot her | awyer.



Mewi s took no further action in the case because he
assuned that Mayo would hire another |awyer. Nei t her Mewi s nor
Henl ey (as Mewi s’ s assistant) investigated jury m sconduct, checked
the local crimnal records of the jurors, or investigated or filed
a notion for newtrial

Mewi s did not nove to withdraw as counsel because he was
unaware that Texas |law required himto continue to represent Mayo
follow ng conviction until such tinme as the court permtted himto

wi t hdraw or substituted counsel. Ex parte Axel, 757 S.W2d 369,

373-74 (Tex. Crim App. 1988).

Nevert hel ess, when Mew s had not heard froma prospective
appel l ate | awyer after about three weeks, he net wwth Mayo in jail
to determ ne whet her another | awer had been hired. Mayo said he
was indigent. On April 4, 1991, three days before the tinme expired
to file a notion for newtrial and notice of appeal, Mew s assured
that Mayo was brought to court, that he filed a notice of appeal,
and that he signed an indigency affidavit requesting court-
appoi nted appellate counsel. That sane day, the court appointed
WIl Gay as appellate counsel and nmailed him notice of the
appoi ntnent. Gay did not, however, |earn of his appointnent until
the tinme had expired to file a notion for new trial.

No attorney di scovered Barnes’ s theft convictionin tine
to file a notion for new trial or to raise the issue on appeal.
Had counsel filed a notion for newtrial and proven that Barnes was
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absolutely disqualified fromserving as a juror, the trial court

woul d have had to grant a new trial, or the conviction would have

been reversed on appeal. Thomas v. State, 796 S.W2d 196, 197

(Tex. Crim App. 1990); State v. Holloway, 886 S.W2d 482, 484

(Tex. App.--Houston [1st Dist.] 1994). Under Texas |aw, however,
Mayo is not entitled to obtain habeas corpus relief on a claim
involving a disqualified juror. Thonas, 796 S.W2d at 199; Ex parte
Bronson, 254 S.W2d 117, 121 (Tex. Crim App. 1952)

The state habeas court concluded that Mayo “was not
deni ed assi stance of counsel during the tinme for filing a notion
for new trial, as Paul Mewis renmained attorney of record.” The
Texas Court of Crimnal Appeals denied Mayo's application for
habeas corpus relief without witten order on the findings of the
trial court. The federal district court denied relief under 8§
2254, and this appeal followed after a COA was granted

DI SCUSSI ON

This case turns on whether the state courts’ conclusion
that Mayo was not denied the assistance of counsel during the
period for filing a new trial notion was an unreasonable
application of Federal |aw, as established by the Suprene Court, or
was based on an unreasonabl e determ nation of the facts in |ight of
the evidence presented. 28 U S.C. § 2254(d).

Mayo’ s argunent begins with the propositionthat crimnal
def endants are constitutionally entitled to effective assi stance of
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counsel at every “critical stage” of prosecution and through the

conclusion of direct appeal. Strickland v. Washington, 466 U. S.

668, 687, 104 S.Ct. 2052, 2064 (1984); Evitts v. Lucey, 469 U. S

387, 396, 105 S.Ct. 830, 836 (1985). A defendant whose attorney
provi des no neani ngful assistance may, however, be constructively

deni ed the assistance of counsel. United States v. Cronic, 466

U S 648, 659, 104 S. Ct. 2039, 2047 (1984). In Mayo's view, his
|awer’s failure to research or file a notion for newtrial was the
equi val ent of denying him counsel for the purpose of challenging
Ms. Barnes’s qualifications as a juror.

The initial problemwith this argunent is that, fromthe
st andpoi nt of AEDPA, its conclusion does not necessarily follow
fromits prem ses. Few precedents exist explaining whether the
period for filing a notion for newtrial is a “critical stage” of
prosecution to which the right to counsel attaches. The Texas
Court of Crimnal Appeals, for instance, expressly withheld ruling
on that issue, although | ower Texas courts have descri bed t he post -

trial period as “critical.” Conpare Prudhomme v. State, 28 S. W 3d

114, 121 (Tex. App. -- Texarkana 2000), with Smth v. State, 17

S.W3d 660, 663 n.3 (Tex. Crim App. 2000), and OQdhamyv. State,
977 S.W2d 354, 360-61 (Tex. Crim App. 1998). Several federa
courts of appeals have held that there is no constitutional right

to counsel for post-appeal notions for newtrial. United States v.

Taj eddini, 945 F.2d 458, 470 (1st Cr. 1991), abrogated on other
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grounds by Roe v. Flores-Otega, 528 U S. 470, 120 S.Ct. 1029

(2000); United States v. Lee, 513 F.2d 423, 424 (D.C. Cr. 1975);

United States v. Birrell, 482 F.2d 890, 892 (2d Cr. 1973). But

three federal courts of appeals have held, on particular facts,

that the notion for new trial phase is a critical stage of the

prosecution. Kitchen v. United States, 227 F.3d 1014, 1018-19 (7th

Cir. 2000); Robinson v. Norris, 60 F.3d 457, 459-60 (8th Cr.

1995); Menefield v. Borg, 881 F.2d 696, 699 (9th Gr. 1989). The

district court here seized on the absence of “clearly established
Federal law, as determned by the Suprene Court . . . .,” and
concluded that the period for filing a notion for newtrial is not
clearly a critical phase; hence, the state courts did not
unreasonably reject Mayo’' s habeas claim?

Unfortunately for Mayo, his position succeeds only if the
right to counsel clearly and fully attaches to the post-trial, pre-
appeal phase of prosecution. But it is unnecessary, in resolving

this appeal, to render such a broad decision.® |Instead, we focus

2 Mayo proceeded in state court and in this court solely on the theory

t hat he was deni ed counsel pursuant to Conic and not, under Strickland, that his
attorney was constitutionally ineffective.

8 The broad question has no clearcut practical answer. Having counse

during the notion for newtrial phase may or may not be necessary to preserving
the defendant’s rights toafair trial and effective appeal. Investigating juror
m sconduct, for instance, may be, but is not necessarily, feasible only after the
jury has been discharged. Another type of post-trial notion may chal |l enge the
ef fectiveness of trial counsel, but such a claimmay better be rai sed i n a habeas
corpus petition, after the results of the alleged errors have been ascertai ned

on appeal. Oher types of clainms may justify the discretionary grant of a new
trial but need not be raised in that fashion in order to preserve them for
appeal . Hence, unlike phases of the prosecution during which attorney

7



on the state court finding that Mayo was not deni ed counsel during
the post-trial phase. This finding is not legally or factually
unreasonabl e. Under Texas |law, Mewi s was bound to represent Mayo
until the trial court permtted himto w thdraw or appoi nted a new

attorney.* That Mewis was unaware of his legal responsibility does

representation has been deened “critical” by the Supreme Court -- arraignment;
gaps intrial that afford the opportunities for consultation with the defendant;
the introducti on of evidence pertinent to the defendant; direct appeal -- the

post-trial, pre-appeal phase seens, in the absence of a specific claim to
demand representation by counsel at a mininumonly for filing atimely notice of
appeal. (Mewis fulfilled his responsibility to Mayo for this purpose.)

Accordingly, to grant Mayo's petition would extend the Suprene
Court’s decision in Cronic. The Court explained in Cronic that a crimnal
def endant, even though formally represented by counsel, nay suffer an actual or
constructive denial of representation in three circunstances: where counsel is
totally absent or is prevented from assisting the accused during a critical
st age; where counsel has a conflict of interest; and where counsel entirely fails
to subject the prosecution’s case to neaningful adversarial testing. The
circunst ances of denial nust justify a presunption of prejudice. Conic, 466
U S at 659, 104 S.Ct. at 2046. In Burdine, this court held that when defense
counsel slept for “not insubstantial periods of tine” during the guilt phase of
the capital nurder trial, the defendant was constructively denied counsel.
Burdi ne v. Johnson, 262 F.3d 336, 341 (5th G r. 2001) (en banc). Nothing in the
majority opinion in Burdine speaks to a Sixth Amendnment claimarising in the
post-trial, pre-appeal phase of a non-capital prosecution. Further, as has been
shown, a priori judgnment about the necessity of counsel during that phase is
i npossi ble. Under the ternms of CGronic or Burdine, then, Mayo’'s broad clai mfails
for lack of a denonstration that prejudice is so likely to occur if counsel is
“absent” during this phase as to render individual consideration of clains
unnecessary. Since Cronic as presently understood does not support a hol ding
that the right to counsel inevitably continues during the post-trial phase of
prosecution, the Teague doctrine woul d pose a bar to its extension here. Teaque
v. lLane, 489 U S. 288, 109 S. . 1060 (1989). Even in Burdine, the court,
consci ous of Teague, went out of its way both to explain that it articulated no
“new rule” and to limt the decision to its specific facts. Burdine, 262 F.3d
at 349. Burdine offers no hope that other habeas defendants may succeed in
obt ai ni ng case-specific relief under Cronic or Teague.

4 Mayo' s argument proves too nuch by conflating the attorney’s all eged

error or msjudgment with “denial” or “absence” of counsel under Cronic. Cronic
went out of its way to stress that “only when circunstances justify a presunption
of ineffectiveness can a Si xth Anendnent cl ai mbe sufficient without inquiry into
counsel’s performance at trial.” Conic, 466 U S. at 662, 104 S.Ct. at 2048.
The al l eged error here was not so tenporally tied to the post-trial, pre-appeal
phase as to justify a presunption of ineffectiveness at that stage. Cases relied
on by Mayo are thus not on point because the denial of counsel and attorney
i nconpet ence on appeal, respectively, in those cases inevitably underm ned the
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not transforman error into the “denial” or “absence” of counsel.
Mew s in fact represented his client post-trial by taking steps to
ensure the appoi ntnent of appellate counsel.

The only asserted flaw in Mewis’s |egal representation
was his failure to investigate the crimnal records of Mayo’'s jury,
to unearth a thirteen-year-old m sdeneanor conviction of one juror,
and to use that technicality to obtain a mstrial or new trial
For two reasons, this om ssion has no constitutional significance.

First, evenif Mewi s shoul d have i nvestigated the jurors’

crimnal histories, the investigation need not have awaited the

outcone of trial. Mew s could have questioned the jurors on the
subject during voir dire exam |Indeed, the voir dire exam nation
provi ded t he best opportunity to reveal di squal i fyi ng

characteristics. Mreover, Mews, arned with copies of the juror
guestionnaires, could have begun an investigation of the seated
jurors by neans of outside sources as soon as trial comenced

Wiile the deadline for filing a nmotion for new trial fixes a
conpl eti on date under Texas procedure for such an investigation, it
does not <constrain the initiation of inquiries into jurors’
crimnal records. There is no necessary connection between Mewi s’ s

all eged oversight and the post-trial period. This lack of

defendant’s right to a first appeal. See Bl ankenship v. Johnson, 118 F.3d 312
(5th Gr. 1997); Lonbard v. Lynaugh, 868 F.2d 1475 (5th G r. 1989).
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connection is irreconcilable with any Cronic claimregardi ng that
peri od.
Second, the facts denonstrate why Mayo declines to

characterize his claim as resting on the Strickland test for

constitutionally deficient |egal representation. A Strickland

claimarises only if the attorney’s error falls outside the bounds

of professional reasonabl eness. Strickland, 466 U S. at 688, 104

S.C. at 2065. Mew s did not question prospective jurors about
their crimnal histories because herelied on pre-qualification for
that precise point. Pre-qualification took place by neans of
witten questionnaires and inquiries by the judge who conducts
juror screening in the Houston courts’ central jury room It was
not professionally unreasonable to rely on this dual screening
mechani sm Surely the best evidence of the reasonabl eness of
Mew s’ s conduct lies in the fact that the prosecutor, who had as
much to | ose as Mayo had to gain fromthe belated i dentification of
an unqualified juror, also relied on the pre-screening techni ques.
If Mewis's actions in failing to ask venirenenbers about possible
crimnal records were not professionally unreasonable, it foll ows
that the failure to conduct post-trial investigation and file a

noti on for new trial cannot have been deficient.?®

5 That Mayo's conduct did not violate Strickland reinforces the
concl usion that no basis for a presunption of prejudice — the prerequisite of a
deni al of counsel under Cronic — exists here.
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Qur conclusion my be stated narrowmy. \Wether or not
the right to counsel attaches for sonme purposes during the post-
trial, pre-appeal phase of the prosecution, Mayo was not
constructively denied the assistance of counsel for purposes of
filing a newtrial notion solely to assert the disqualification of
ajuror, where (a) the disqualification m ght have been di scovered
earlier, and (b) Mayo's attorney could reasonably rely on Harris
County’s juror pre-screening procedures. The state courts did not
unreasonably apply clearly established Federal Iaw or reach
unreasonable findings of fact in denying Mayo relief from his
conviction.®

The judgnent of the district court is AFFI RVED

6 The di ssent finds unreasonable the state’s conclusion that Mayo was

represented by counsel during the post-trial, pre-appeal phase. The dissent
bases its view on attorney Mewis's affidavit revealing his ignorance of the
requi renents of Texas law. Under the dissent’s alcheny, it is hard to see how
the line between Cronic and Strickland errors could be drawn, with the result
that petitioners’ heavy burdens of proving Strickland deficiency and prejudice
woul d be lightened to the Cronic standard of “absence” and presuned prejudice.
Were the dissent’s position correct, the nmagnitude of Mayo's windfall here would
be striking, since Mewi s’ s conduct, which did not rise to the | evel of deficient
representation under Strickland, would transnute i nto a habeas-denmandi ng Cronic
error.
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DeMOSS, Circuit Judge, dissenting:

The majority concludes, as did the state habeas court, that
John Mayo was not deprived of the assistance of counsel during the
post-trial, pre-appeal tine for filing a notion for new trial
despite the existence of affidavits fromhis attorneys attesting
that they in fact did not represent Mayo during this period.
Because | believe this conclusion to be unreasonable in Iight of
the evidence presented in the State habeas proceeding, |
respectfully dissent. Further, because | conclude that the post-
trial, pre-appeal tine for filing a notion for new trial is a
“critical stage” in the proceedings, | would grant Mayo’ s request

for habeas relief.

ASSI STANCE OF COUNSEL
The majority concludes that the state habeas court’s finding
t hat Mayo was not deni ed counsel during the post-trial, pre-appeal

time for filing a nmotion for new trial was “not legally or

factual ly unreasonable.”’” |t reasons:

" The state habeas court’s entire anal ysis consisted of one
sentence: “The applicant was not denied assistance of counsel
during the tine for filing a notion for new trial, as Paul Mew s
remai ned attorney of record.”



Under Texas |aw, Mewis was bound to represent Mayo
until the trial court permtted himto w thdraw or
appointed a new attorney. That Mewi s was unaware
of his legal responsibility does not transform an
error into the “denial” or “absence” of counsel.
Mew s in fact represented his client post-trial by
taki ng steps to ensure the appoi ntnent of appellate

counsel .

| have no quarrel with the majority’s recognition that, as a
matter of Texas law, trial counsel remains under a duty to conti nue
representing his or her client wuntil the court permts a
withdrawal .8 | amal so cogni zant that, under Texas law, “[w] hen a
motion for new trial is not filed in a case, the rebuttable
presunption is that it was considered by the appellant and
rejected,” and that the appellant carries the burden to “rebut the
presunption that the appell ant was represented by counsel.” O dham
v. State, 977 S.W2d 354, 363 (Tex. Crim App. 1998).

However, “being under a duty to represent” and actually

performng that duty are horses of a different color. Contrary to

8 This principle has been | ong recogni zed by the Texas Court
of Crimnal Appeals, e.g., Harrison v. State, 516 S.W2d 192, 192
(Tex. Cim App. 1974), and is now codified in the Texas Code of
Crimnal Procedure. See. Tex. CooE CRRM Proc. art. 26.04())(2).
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the majority’s view, | believe it indisputable in this case that
Mayo did rebut the presunption that he was represented by counsel
during the tine for filing a notion for newtrial. Mayo presented
two affidavits in support of his claim—one fromMws, his trial

attorney, and one from Gay, his appointed appellate attorney.
Mewi s’ s affidavit stated:

On March 8, 1991, after M. Mayo was
sentenced, he said that he wanted to appeal.
Because | do not handl e appeals, | told himto hire
anot her |lawer. | assuned that he would do so. |
took no further action on his case.

When | had not heard fromanot her | awyer after
about three weeks, | went to see M. Mayo in jai
to determ ne whether he had hired counsel for the
appeal. He said that he could not afford to do so.

On April 4, 1991, three days before the tine
expired to file a notion for new trial and notice
of appeal, | had M. Myo brought to court. I
filed a notice of appeal and had him sign an
affidavit of indigency requesting the appointnent

of counsel on appeal. The court appointed WII
G ay.

After M. Myo was sentenced, | did not
provide him wth additional |egal assistance
because | did not intend to represent him on
appeal . For all practical purposes, he did not
have the assistance of counsel fromthe tine that
he was sentenced until M. Gay learned of the
court appoi nt nent. As a result, no |awer
i nvestigated the possible grounds for a notion for
new trial.

Gray’'s affidavit stated:
The coordinator of the 263rd District Court

customarily forwarded ne a copy of the conbination
order appointing counsel and pauper’s oath by
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United States Mail. . . . If the order were nmailed
on April 4, 1991, the earliest | could have
received it would have been April 6, 1991.

| was not able to speak with the Appellant or
file a notion for newtrial by April 7, 1991.

In ny view, these affidavits effectively rebut the presunption
that Mayo was represented by counsel during the tinme period for
filing a mtion for new trial.?® Mayo clains he was w thout
representation; both Mayo’'s attorneys have sworn under oath that
Mayo was W thout representation; and no notion for new trial was
actually filed. | cannot conceive what nore concl usive proof we
could require Mayo to present to denonstrate he was in fact w t hout
representation.

In Ward v. State, the Texas Court of Crimnal Appeals
enphasi zed that the “continuity of representation fromtrial to
appeal is necessary to correct the anmbiguity of representation
which all too often follows a conviction.” 740 S.W2d 794, 797
(Tex. Crim App. 1987). As the court explained, this is the

preci se reason for the rule requiring counsel to formally w thdraw

® This evidence distinguishes this case fromthose where the
Texas Court of Crimnal Appeals has rejected simlar clainms. See
Smth v. State, 17 S.W3d 660, 663 (Tex. Crim App. 2000) (“We
therefore assune, absent a showing in the record to the contrary,
t hat appel | ant was adequately counsel ed regarding his right tofile
a notion for newtrial.”) (enphasis added); d dham 977 S.W2d at
363 (“There is nothing in the record to suggest that the attorney
did not discuss the nerits of a notion for a new trial with the
appel l ant, which the appellant rejected.”).
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from representation. ld. & n.6. By failing to preform his
statutory duty to formally wthdraw fromrepresenting Mayo, Mew s
subjected Mayo to this “anbiguity of representation,” | eaving Mayo

W thout an attorney to counsel him or investigate grounds for
filing a notion for new trial, and depriving the trial court of
notice that it was necessary to appoint new counsel.

Because both Mayo’ s attorneys di scl ai mrepresenti ng hi mduri ng
the post-trial, pre-appeal period for filing a notion for new
trial, and because, in fact, no notion for newtrial was filed, |
would hold that Mayo has denonstrated that he was wthout
representation during that period. The state habeas court’s

conclusion that Mayo was represented s an unreasonabl e
determ nation of the facts in light of the evidence presented in
the State court proceeding.” 28 U S.C § 2254(d)(2). Because the

maj ority holds otherwise, | respectfully dissent.

1. CRITICAL STAGE

As the majority notes, before prejudice in this case can be
presunmed, Mayo nust also show that the period he was wthout
counsel was a “critical stage” of the proceedings. United States
v. Cronic, 466 U S. 648, 659 (1984). The state habeas courts did
not consider this issue. The panel majority |Iikew se declined to

reach this issue because its conclusion that Mayo had
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representation is dispositive of Mayo’s appeal. Nonethel ess, the
majority opines, indicta, that the tinme period for filing a notion
for newtrial is not a critical period under Cronic. | disagree.

It is well settled that a defendant is constitutionally
entitled to the assistance of counsel at every critical stage of
t he proceedi ngs. E.g., id.; Mchigan v. Jackson, 475 U S. 625
629-30 (1986); United States v. Wade, 388 U. S. 218, 224-25 (1967);
White v. Mryland, 373 U S 59, 60 (1963). Under the test
articul ated by the Suprene Court, whether a particular tine period
is acritical stage turns on an assessnent of whether, at the tine
in question, “the accused required aid in coping wth |egal
probl ens or assistance in neeting his adversary.” United State v.
Ash, 413 U. S. 300, 313 (1973). Stated another way, critical stages
of the prosecution include all parts of the prosecution inplicating
substantial rights of the accused. Menpa v. Rhay, 389 U S. 128,
134 (1967).

While the Suprene Court has not considered precisely this
i ssue, every federal circuit court to address the question has
concluded that the post-trial, pre-appeal tinme period for filing

a nmotion for newtrial is a critical stage.!® See, e.g., Kitchen

10 As the mpjority notes, several federal courts have held
that there is no constitutional right to counsel for post-appeal
nmotions for new trial that are nerely collateral attacks. See,
e.g., United States v. Tajeddini, 945 F.2d 458, 470 (1st Cr.
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v. United States, 227 F.3d 1014, 1019 (7th Gr. 2000); WIlIlians v.
Turpin, 87 F.3d 1204, 1210 n.5 (11th CGr. 1996); Robinson v.
Norris, 60 F.3d 457, 460 (8th G r. 1995); Menefield v. Borg, 881
F.2d 696, 699 (9th Cr. 1989). And at |east two other circuit
courts, wthout expressly nentioning notions for new trial, have
held that “the hiatus between the termnation of trial and the
begi nning of an appeal” is a critical stage. Baker v. Kaiser, 929
F.2d 1495,1499 (10th G r. 1991); Nelson v. Peyton, 415 F.2d 1154,
1157 (4th Gir. 1969).

Each of these circuits |ooked to the effect of a notion for
newtrial in the particular state at issue. Relying on principles
articulated by the Suprene Court, each court ultimately concl uded
that this tinme period, under the relevant state law, qualified as
a critical stage. Thus, while | find these cases instructive, |
recogni ze that the proper focus here is on whether a defendant’s
substantive rights are affected during the post-trial, pre-appeal
time period for filing a notion for newtrial under Texas | aw. See
Ham lton v. Al abama, 368 U S. 52, 53 (1961).

In Texas, Rule 21 of the Texas Rules of Appellate Procedure

governs notions for newtrial. Under this rule, a notion for new

1991), overruled in part on other grounds by Roe v. Flores-Otega,
528 U. S. 470 (2000). However, it cites no cases, and | have found
none, holding that the post-trial, pre-appeal tinme period for
filing a notion for newtrial is not a critical stage.
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trial is a prerequisite to points raised on appeal “only when
necessary to adduce facts not in the record.” Tex. R App. Proc. 21.

The Texas Court of Crimnal Appeals has never squarely
addressed whether the tine period for filing a post-trial, pre-
appeal nmotion for newtrial is acritical stage. It has held that
a defendant is entitled to counsel at a hearing on a notion for new
trial. Trevino v. State, 565 S.W2d 938, 940 (Tex. Cim App.
1978) . However, the two tines it has been asked to consider
whet her the time for filing a notion for newtrial was a critical
stage, it has not reached the question. | nstead, both tines it
concluded, as a threshold matter, that the defendant had failed to
denonstrate that he or she was actually wi t hout counsel during this
period. Smth v. State, 17 S.W3d 660, 663 (Tex. Crim App. 2000)
(“We hold that appellant has failed to overcone the presunption
that he was adequately represented by counsel during the tine for
filing anotion for newtrial.”); ddham 977 S.W2d at 361 (“[T] he
appel l ant has failed to showthat she was deni ed counsel during the
time limt for filing a notion for newtrial.”).

Nonet hel ess, every Texas court of appeals to consider the
i ssue has concluded that, in Texas, the post-trial, pre-appeal tine
for filing a notion for new trial is a “critical stage.” See,

e.g., Prudhomme v. State, 28 S.W3d 114, 119 (Tex. App.—TFexarkana

2000, worder); Massingill v. State, 8 S . W3d 733, 736 (Tex.
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App. —Austin 1999, no pet.); Hanson v. State, 11 S . W3d 285, 288
(Tex. App.—+Houston [14th Dist.] 1999, pet. ref’d); Burnett v,
State, 959 S.W2d 652, 656 (Tex. App.—Houston [1st Dist.] 1997,
pet. ref’d). These courts all begin their analysis with the
recognition that whether a particular stageis critical turns on an
assessnent of the usefulness of counsel to the accused at that
tinme. See Ash, 413 U. S. at 313; Upton v. State, 853 S.W2d 548,
553 (Tex. Crim App. 1993). And several of these courts thoroughly
expl ained their conclusion that, under Texas law, the tine period
at issue in this case does affect the substantive rights of the
accused:

The inportance  of counsel to a defendant
i medi ately after conviction is recognized in both
case law and statute. As previously discussed, an
attorney’s responsibilities to his client do not
end with conviction.

A defendant “nust conply wth a nyriad of
procedural rules in order to perfect a neani ngful
appeal .” Wiile a notion for new trial is not a
prerequisite to appeal in every case, for a
meani ngf ul appeal of sone issues a defendant nust
prepare, file, present, and obtain a hearing on a
proper notion for new trial in order to adduce
facts not otherwi se shown by the record. It is no
nore reasonable to require a defendant to perform
t hese tasks without the assistance of counsel than
it istorequire himto represent hinself at a new
trial hearing.

Massingill, 8 SSW3d at 736 (citations omtted).
W find it to be indisputable that counsel can be
useful in coping with |egal problens in preparing,
filing, presenting, and obtaining a hearing on a
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proper notion for newtrial, because the process of
preserving error with a notion for new trial is
governed by a nyriad of rules and can be a rather
arduous task. . . . W also find it to be beyond
dispute that a notion for new trial can be an
extrenely inportant tool for presenting an appeal.
A nmotion for new trial 1is generally not a
prerequisite to an appeal, but it can Dbe
i ndi spensable for a neaningful appeal of issues
which are reliant on facts outside the record.

If a hearing on a notion for a new trial is a
critical stage [as held by the Texas Court of
Crimnal Appeals in Trevino], then logic dictates
that the tine period for filing the notion is al so
a critical stage of the proceedi ngs.
Prudhonme, 28 S.W3d at 118-19 (citations and alterations omtted).
In sum although the United States Suprene Court and t he Texas
Court of Crim nal Appeal s have never considered this precise issue,
every federal circuit court and Texas state court to do so has
relied on settled Suprenme Court precedent to hold this tinme period
is “critical.” | am persuaded by the Texas courts of appeals’
reasoni ng that, even though a notion for newtrial is not always a
prerequisite to an appeal in Texas, it undoubtedly can affect a
def endant’ s substantial rights. Accordingly, | would hold that the
post-trial, pre-appeal tinme period for filing a nmotion for new
trial is a critical stage of the proceedings during which a
defendant is constitutionally entitled to effective assistance of

counsel . Mor eover, based on settled Suprene Court precedent,

because Mayo has shown he was denied the assistance of counsel
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during a critical stage of his trial, heis relieved of the burden
to show specific prejudice. Cronic, 466 U S. at 659 n.25 (“The
Court has uniformy found constitutional error wthout any show ng
of prejudi ce when counsel was either totally absent, or prevented
from assisting the accused during a critical stage of the
proceedings.”); Prejudice is presuned.! |d.

Finally, | disagree wth the mjority’'s conclusion that
hol di ng the post-trial, pre-appeal tine period for filing a notion
for new trial to be a critical stage would represent an
i nperm ssi ble extension of Cronic under Teague v. Lane. St at ed
sinply, Teague teaches us that a federal court review ng a habeas
petition cannot apply a new constitutional rule of lawin granting
relief to the defendant. 489 U. S. 288, 310 (1989). In Burdine v.
Johnson, we considered the scope of Cronic’s rule that mandates a
presunption of prejudice when a defendant’s counsel is absent
during a critical stage of the proceedings. 262 F.3d 336, 345 (5th
Cir. 2001). There our en banc Court stated that Cronic identified
t he “fundanmental idea” under the Sixth Arendnent that a “defendant

must have the actual assistance of counsel at every critical stage

11 For this reason, the mpjority’s discussion about the nerits
of Mayo’s notion for new trial should be irrelevant to our
analysis. Contrary to the majority’s suggestion, a defendant is
not required to prove prejudice as a prerequisite to his or her
entitlenent to a presunption of prejudice.
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of a crimnal proceeding for the court’s reliance on the fairness
of that proceeding to be justified.” Id.

Because | amconvinced that the tine period for filing a post-
trial, pre-appeal notion for new trial fits confortably wthin
| ong- est abl i shed Suprene Court precedent, | do not believe Mayo’'s
claimis Teague barred. This is true even though the Suprene Court
has never expressly designated this particular stage as critical.
See WIllianms v. Taylor, 529 U S 362, 382 (2000) (“[A]s our
precedent interpreting Teague has denonstrated, rul es of | aw nay be
sufficiently clear for habeas purposes even when t hey are expressed
in terms of a generalized standard rather than as a bright-Iline
rule.”) (Stevens, J., concurring).

Teague teaches us that aruleis “new only if it “breaks new
ground or inposes a new obligation on the States or the Federa
Governnent.” Teague, 489 U.S. at 301. Here, the Suprene Court has
clearly articul ated standards for this Court to use in determ ning
whet her a stage is critical. Sinply applying those standards does

not anmount to application of a “newrule.”

I11. CONCLUSI ON
| would hold that the state courts’ conclusion that Mayo was
represented by counsel during the tine for filing a post-trial

pre-appeal notion for new trial is unreasonable in |ight of the
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evidence presented in the State court proceedings. Because the
maj ority holds otherwi se, | respectfully dissent. Further, because
| believe that Mayo was w t hout counsel during a critical stage of
the proceedings, | would reverse the district court’s judgnent and
remand to the state district court to permt Mayo to file an out-
of-time notion for new trial under the state | aws existing at the

time of his conviction.
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