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BENAVI DES, Circuit Judge:

Petitioner Robert Janmes Tennard (Tennard), convicted of
capital nmurder in Texas and sentenced to death, requests fromthis
Court a Certificate of Appealability (COA) pursuant to 28 U.S.C. §
2253(c)(2). Tennard’'s sole argunent is that the jury was unable to
give effect to the mtigating evidence of his nental retardation
when answering the special 1issue wth respect to future

dangerousness at the punishnment phase. Finding that Tennard has



not made a substantial showing of the denial of a constitutiona
right, we DENY the COA

| . FACTUAL AND PROCEDURAL HI STORY

On Cctober 17, 1985, Tennard was indicted for the capita
murder of Larry Neblett (Neblett) commtted during the course of a
robbery. The follow ng evidence introduced at trial established
that Tennard and two others nmurdered two nen during a robbery.!?

Tennard |ived behind the hone of the two victins, and he knew
them The victins had invited Tennard and his two friends into
their hone approximately fifteento thirty m nutes before they were
attacked. Tennard stabbed one of the victins fifteen tines with a
knife while one of Tennard's friends killed the other victimwth
a hatchet. Tennard played a domnant role in disposing of the
victins’ stolen property. Tennard presented an alibi defense, and
he presented other evidence from which the jury mght have
concl uded that another person possibly could have commtted the
murders. Based on the above evidence, the jury found himguilty of
capi tal nurder.

The evidence from the puni shnent hearing shows Tennard had
been on parole froma felony rape conviction for |less than four
mont hs when he conmtted the instant offense. The rape victim

testified Tennard and two others forced her into a car while she

! The facts are taken directly fromthe opi ni on of the Texas Court
of Crimnal Appeals. Ex parte Tennard, 960 S.W2d 57, 58-59
(Tex. Crim App. 1997).



was at a bus stop. Just after she was forced into the car,
Tennard, who was displaying about a foot-and-a-half-I1ong pipe-
wench, threatened to kill her if she noved.

The victimtestified Tennard and his friends took her to an
abandoned apartnent at a governnent project where Tennard forced
her to engage in oral, vaginal and anal sex with him After that,
Tennard’s two friends took turns sexually assaulting her.

Tennard and his friends then took the victimto another house
wher e he began usi ng drugs and di scussing "pinping out" the victim
She asked Tennard if she could go to the restroomto take a bath,
which he allowed her to do. She escaped through a w ndow, and
Tennard was arrested | ater that day. The victimtestified Tennard
appeared to be the |eader during her ordeal. Def ense counsel
i npeached the victinms testinony with a prior statenent she made
from which the jury could have inferred one of Tennard s
acconplices was the | eader.

Tennard's parole officer testified that a Texas Departnent of
Correction's (TDC) record fromhis prior incarceration indicated
he had an intelligence quotient (1.Q) of 67. Duri ng
cross-exam nation of this witness, the State introduced the TDC
record into evidence. This docunent appears to have been
prepared approximately five years before Tennard committed the
capital nurder offense, and there is a notation providing Tennard
had an |I.Q of 67. However, the parole officer could not say who
prepared the report or conducted the |1.Q test. This is all the
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evi dence presented at Tennard's trial with respect to his "nental
retardation."? The term "nental retardation" is not nentioned
anywhere in this record.

Tennard al so i ntroduced evi dence that he was twenty-two years
of age when he committed this offense and that he had spent nost of
his formative years incarcerated.

At the conclusion of the punishnent phase, the jury
affirmatively answered the special issues. Pursuant to Texas | aw,
the trial court sentenced him to death. On direct appeal, the
Texas Court of Crimnal Appeals affirmed the conviction and
sentence. Tennard v. State, 802 S.W2d 678 (Tex.Crim App. 1990),
cert. denied, 501 U S. 1259 (1991). Tennard filed an application
for state habeas relief that ultimately was deni ed by t he Texas Court
of Crim nal Appeals. Ex parte Tennard, 960 S. W2d 57 (Tex. Cri m App.

1997) .

2 During cross-examnation, Tennard' s parol e officer testifiedas
fol |l ows:

Q [T]lhis doesn't purport to be any report
by any particular psychol ogist or anything
does it?

A. No, sir.

Q It's basically just sort of, as its says,
social and crimnal history of [Tennard]?

A. Right, sir.

Q And it says, there's basically aline for
IQ and it says 677

A. That's correct.

Q And it has no indication of who may have
gi ven those tests or under what conditions?

A. No sir, it doesn't.
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Subsequently, Tennard fil ed theinstant federal habeas petitionin
district court. Thedistrict court denied Tennard’ s petition and his
request for a COA. Tennard now requests a COA fromthis Court.

1. ANALYSIS

A STANDARDS OF REVI EW

Tennard filed his section 2254 application for habeas relief
on Decenber 18, 1998, which was after the April 24, 1996 effective
date of the Antiterrorismand Effective Death Penalty Act (AEDPA).
H's application is therefore subject to the AEDPA Li ndh v.
Mur phy, 521 U. S. 320, 336, 117 S.C. 2059, 2068, 138 L.Ed.2d 481
(1997). Under the AEDPA, a petitioner nust obtain a COA 28
US C 8§ 2253(c)(2). A COAw Il be granted only if the petitioner
makes “a substantial showing of the denial of a constitutional
right.” 28 U.S.C. § 2253(c)(2). To nmake such a showing, a
petitioner “nust denonstrate that the issues are debatabl e anong
jurists of reason; that a court could resolve the issues [in a
different manner]; or that the questions are adequate to deserve
encouragenent to proceed further.” Barefoot v. Estelle, 463 U S.
880, 893 n.4, 103 S. C. 3383, 3394 n.4 (1983) (citation and
internal quotation marks omtted). Any doubt regarding whether to
grant a COA is resolved in favor of the petitioner, and the
severity of the penalty may be considered in making this
determ nati on. Ful l er v. Johnson, 114 F.3d 491, 495 (5th Cr.

1997) .



To determ ne whether a COA should be granted, we nust be
m ndful of the deferential schenme set forth in the AEDPA. H Il v.
Johnson, 210 F.3d 481, 484-85 (5th Gr. 2000). Pursuant to 28
US C 8§ 2254(d), we defer to a state court’s adjudication of
petitioner’s clains on the nerits unless the state court’s decision
was: (1) “contrary to, or involved an unreasonabl e application of,
clearly established Federal | aw, as determ ned by the Suprene Court
of the United States;” or (2) “resulted in a decision that was
based on an unreasonabl e determ nation of the facts in |ight of the
evi dence presented in the State court proceeding.” A state court’s
decision is deened contrary to clearly established federal law if
it reaches a legal conclusion in direct conflict with a prior
decision of the Suprenme Court or if it reaches a different
conclusion than the Suprene Court based on materially
i ndi stingui shable facts. WlIllianms v. Taylor, 529 U S. 362, 120
S.Ct. 1495, 1519-20 (2000). A state court’s decision constitutes
an unreasonabl e application of clearly established federal law if
it is objectively unreasonable. 1d. at 1521.

Further, state court findings of fact are presuned to be
correct, and the petitioner has the burden of rebutting the
presunption of correctness by clear and convincing evidence.
Section 2254(e)(1).

B. JURY | NSTRUCTI ONS



Rel yi ng on Penry v. Lynaugh, 3 Tennar d ar gues t hat t he speci al i ssues
submtted at the puni shnent phase did not provide the jury with a
vehicle for giving mtigating effect to his evidence of nental
retardation. Specifically, Tennard contends that ajuror answeringthe
two special issues affirmatively but nevertheless believing alife
sent ence appropri ate (based on t he evi dence of his nental retardation)
had no vehicle to express this belief.

In reviewwng a Penry claim we nust determ ne whether the
mtigating evidenceintroduced at trial was constitutionally rel evant
and beyond the effective reach of the jury. Davis v. Scott, 51 F. 3d
457, 460 (5th Cr. 1995). To be constitutionally relevant, “the
evi dence nust show (1) a uni quel y severe per manent handi cap wi t h whi ch
t he def endant was burdened t hrough no fault of his own, . . . and (2)
that the crimnal act was attributable to this severe permanent
condition.” |d. at 460-61 (internal quotation marks and citation
omtted).

As previously set forth, during the puni shnent phase, Tennard
called his parole officer, WlliamKinard (Kinard), as a w tness.
Kinardtestifiedthat anl.Q test was adm nistered to i nnates at TDC
as amatter of course. Kinardalsotestifiedthat adocunent fromTDC

provided Tennard’ s |.Q was 67. Kinard was the only defense w t ness

3 492 U. S 302, 109 S.Ct. 2934 (1989).
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who testified before the jury during the puni shnent phase.*
Duri ng def ense counsel ' s cl osi ng argunent, hereferredto Tennard’s
“l'ow’ 1.Q several tines:

Then | called awitness whotestifiedhe's Tennard’' s parol e
of ficer. Uncontroverted evi dence t hat when Robert Tennard
was exam ned, when he got out of the penitentiary, by the
of ficials who determ ned howto classify him howto treat

him the sane i nformati on that was communi cated to hi s parol e
of ficer, what to do for him howto hel p hi mwhen he’ s out

on parole. Informationthat the prison psychiatrist had, the
information that they gave i s that Tennard has got a 67 | Q

The sane guy that tol d this poor unfortunate wonman [t he rape
victin] that was trying towork that day, “Vll, if | et you
inthere, will you |l eave?” And he believed her. This guy
wth the 67 1Q and she goes in and, sure enough, she
escapes, just like she shoul d have. That i s uncontroverted
testi nony before you, that we have got a man bef ore us t hat

has got an intelligence quotient . . . that is that |ow

* * *

Now you’' re charged with acti ng as Robert Tennard’s peers.
You have t o j udge hi mas his peers. That’s goingto be hard
for youto do. None of you grew up where he grewup. Only
one of you is bl ack and none of you are suffering froma 67
|Q So you’'re going to have to try to judge this man and
deci de what his puni shnent woul d be as his peers. And |
woul d ask you as you dothat, as is your responsibility, you
take into consideration the things that you have been
i nformed of by ne and by t hi ngs the prosecutor has tol d you
in judging Robert Tennard .

* * *

And don’t | et [the prosecutor] get up here andtell youto
put blinders on and just answer the questions in a vacuum
The lawal l ows youto take all the things into consideration
that | talked to you about — attitude toward the death
penalty, take all these things intoconsideration, the 671Q
—- i ndeciding howyou answer the those questi ons. You have
a right to do that under Texas | aw. Don't |let [the

4 The record shows that the trial court did not all ow defense
counsel tocall aw tness who woul d have testifiedthat one of Tennard’s
acconplices received a life sentence for the instant offense.
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prosecutor] tell youyoucan't just | ook at the evidence and

j ust answer the questions. You are allowed nore | atitude

than that. Renenber, what you do here will be forever

| asting one way or the other.

(enphasi s added).

As the record reveals, although defense counsel presented
evidence of Tennard’'s lowl.Q, he did not argue that Tennard was
mentally retarded. The Court of Crim nal Appeal s recogni zed t hat the
term"nmental retardation" was never nentioned in the trial record.
Ex parte Tennard, 960 S. W2d at 59. |Indeed, anmgjority of the Court of
Crim nal Appeals found “no evidenceinthis recordthat [Tennard] is
nentally retarded.” 1d. at 61.° Under the AEDPA, we are required to
afford a presunption of correctnesstothis factual finding. 28 U S. C
§ 2254(e)(1); see Davis, 51 F. 3d at 461 n. 4 (affording a presunpti on of
correctnesstostate court’s finding of noevidence that petitioner was
mentally retarded).

This Court has expl ained that evidence of a lowl.Q does not
constitute auniquely severe conditionor iswithinthejury s effective
reach pursuant to the teachi ngs of Penry. Andrews v. Collins, 21 F. 3d
612, 629-30 (5th Gr. 1994); Lackey v. Scott, 28 F. 3d 486, 489-90 (5th
Cr. 1994).

Nevert hel ess, Tennard contends that anindividual withanl.Q of

5> Additionally, inaconcurring opinion, Judges Meyers and Price
concl uded t hat t her e was not enough evi dence of nental retardationin
the record to support Tennard’s claim 960 S.W2d at 67 n. 9. Judge
Bai rd di ssented, opiningthat Tennard' s |.Q of 67 was “presunptive of
his nmental retardation.” 1d. at 71.
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67 has significantly bel ow normal functioning and is presunptively
mentally retarded. Thus, he argues, such an individual is |ess able
than a normal adult to control his conduct, eval uate t he consequences
of his conduct, and learn from his m stakes. To support this
proposition, Tennard poi nts out that the Aneri can Associ ati on of Ment al
Ret ardati on (AAMR) cl assifiedindividualswithanl.Q score of 75 and
bel ow as presunptively retarded. See AAMR Mental Retardation:

Definition, dassification, and Systens of Supports 14 (9th ed. 1992).

The flawin Tennard’s argunent is that he did not establish or
argue to the jury that he was nentally retarded. A prison docunent
provi ded that Tennard had an 1. Q score of 67. There was no evi dence
i ntroduced with respect tothe neani ng of the score, nor itsrelation
to Tennard’s noral culpability. As stated, the term “nental
retardati on” was never articul ated before the jury. This dearth of
evidenceisinstark contrast tothe “substantial mtigating evidence
that Penry was nentally retarded.” Penry v. Johnson, 261 F. 3d 541 (5th
Gr. 2001). Under these circunstances, we are constrai ned to hol dthat
Tennard has not rebutted the presunption of correctness afforded t he
state court’s findingthat there was “no evi dence” of Tennard’ s nent al
retardation.

Even assum ng ar guendo f or pur poses of this appeal that Tennard has
rebutted with cl ear and convi nci ng evi dence the state court’s finding

of no evidence of nental retardation, his clai mmust fail because he
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made no showing at trial that thecrimnal act was attributabletothis
severe pernmanent condition.

W have recognizedit is not sinply the fact that oneis | abel ed
mentally retarded that establishes a Penry claim See Robi son v.
Johnson, 151 F. 3d 256, 264 (5th Gr. 1998) (citing Robison v. Texas,
888 S. W2d 473 (Tex. Cri m App. 1994)).° Apetitioner nmust showthereis
a nexus between t he severe permanent condition (here, all eged nent al
retardation) and the capital nurder. Asin Tennard' s case, in Boydv.
Johnson, the only evi dence of nental retardationintroduced at trial was
the petitioner’s |1.Q score of 67 containedinhis prisonpacket. 167
F.3d 907, 912 (5th Cr. 1999). W stated that even assum ng t hat t he
| . Q score of 67 denonstrates a“ uni quel y sever e pernanent handi cap,’
it does not establish that the crimnal act was attributabletothis
severe permanent condition.’” Id. (quoting Davis, 51 F. 3d at 461).
Moreover, we expressly have rejected the notion that “a nexus is
i nherent between any evidence of nental retardation and a crine.”
Harris v. Johnson, 81 F.3d 535, 539 n.11 (5th Gr. 1996).

Tennard i s precluded fromestablishing a Penry cl ai mbecause he
failedtointroduce at trial any evidence indi cating that the capital
murder was in any way attributable to his I.Q of 67. See Crank v.

Collins, 19 F. 3d 172, 175-76 (5th Gr. 1994) (statingthat it is well

6 See al so Davis, 51 F. 3d at 460 (expl ai ni ng t hat “evi dence of a
di sadvant aged background, or enoti onal and nental probl ens, does not
raise, ipso facto, a Penry claini).
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est abl i shed capi tal defendants cannot base a Penry cl ai mupon evi dence
that could have been, but was not, proffered at trial).

For the above reasons, we concl ude that Tennard has not nmade a
substanti al show ng of the denial of a constitutional right and DENY
his request for a COA

DENI ED.

ENDRECORD
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DENNI'S, G rcuit Judge, Dissenting:

| respectfully dissent.

The t hreshol d questi on under AEDPA i s whet her Tennard seeks to
apply arule of lawthat was clearly established at thetine his state-
court conviction becane final. WIllians v. Taylor, 529 U. S. 362, 390

(2000). That question is easily answered because the nerits of his
claim are squarely governed by Penry v. Lynaugh, 492 U S. 302

(1989) (Penry 1).” Because Penry | qualifies as “clearly established
Federal |aw, as determ ned by the Suprene Court,” that precedent
“dictated” that the Texas Court of Cri mnal Appeal s apply that deci sion
inentertaining Tennard’ s Penry claim See Wllians, 529 U. S. at 390
(citing Teaque v. Lane, 489 U S. 288, 301 (1984)).
Tennardisentitledtorelief because the Texas Court of Cri m nal

Appeal s’s adjudication rejecting his Penry | claimresulted in a
decisionthat was (1) “contraryto. . . clearly established Federal

| aw, as determ ned by t he Suprene Court of the United States,” and (2)
“based on an unreasonabl e determ nation of the facts in light of the
evidence presented in the State court proceeding.” 28 U S C 8§
2254(d) (1) & (2) (West Supp. 2001).

At the penal ty phase of thetrial, Tennard introduced evi dence “on
his ‘nmental retardation.’” Ex parte Tennard, 960 S. W 2d 57, 59 (Tex.
Crim App. 1997)) (en banc). The evidence of Tennard’ s nental

]

retardati on consi st ed of evidence that he had an|.Q of 67, that he was
a “follower” of others, and that he was easily duped.® | d. at 58-59.
Nevert hel ess, the state court of crim nal appeal s rejected Tennard’s
Penry | claimon two grounds. First, that court found that there was

"Tennard’' s direct state appeal was deci ded Novenber 28, 1990, and
his notion for rehearing was overrul ed January 30, 1991. Tennard v.
State, 802 S.W2d 678 (Tex. Crim App. 1991).

81 n a previous offense, Tennard was easily fooledinto all ow ng
avictimto go to the restroom and escape because he believed her
prom se not to run away. Ex parte Tennard, 960 S.W2d at 58-59.
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“no evidenceintherecordthat applicant isnentally retarded.” |d.
at 61. Second, even assum ng that the evi dence of Tennard’ s |I.Q of 67
and ot her evi dence was evi dence of nental retardation, the court of
crim nal appeals rejected his Penry | cl ai mbecause (1) there was no
evidence Tennard’'s low |.Q rendered himunable to appreciate the
wr ongf ul ness of his conduct or tolearnfromhis m stakes or di m ni shed
his ability tocontrol hisinpul ses or eval uate t he consequences of his
conduct; (2) therefore, there was no danger that the jury woul d have
given any mtigating qualities of the evidence of Tennard's lowl. Q.
only aggravati ng effect i n answeri ng speci al i ssue two (whet her there
was a probability that he woul d be a continuingthreat to society); and
(3) the special issues did not place mtigating qualities of the
evi dence of applicant’slowl.Q beyondthe effective reach of thejury:
“It]hejury coul d have used t his evidence for a‘no’ answer tothe first

speci al i ssue on ‘ del i ber at eness, and “the jury coul d have used t he

lowl.Q evidenceto conclude [that Tennard] was a ‘fol |l ower’ i nstead

of a‘leader.’”” 1d. at 62-63. Thus, “[t]here was anple roomw thin
special issue two for the jury to give effect to any mtigating
qualities of applicant’s low |.Q evidence.” |d.

1.

The finding of fact of the Texas Court of Crim nal Appeal s that
there was no evidenceintherecordthat Tennardis nentally retarded
was patently an “unreasonabl e [factual] determ nation.” “‘Rel evant
evi dence’ neans evi dence havi ng any t endency t o make t he exi st ence of
any fact that is of consequencetothe determ nation of the acti on nore
probabl e than it woul d be wi t hout t he evidence.” Fed. R Evid. 401. The
evidence intherecord of Tennard’ s child-likecredulity and|.Q of 67
had a tendency to nmake the exi stence of his nental retardation nore
probabl e that it woul d be wi t hout that evidence.® In acapital nurder

° Fi ndi ngs of fact by panels of this court in other cases are not
bi ndi ng upon this panel under the doctrine of stare decisis. See,
e.q., 18 Janes Wn Moore et al., Moore’s Federal Practice § 134. 05[ 3]
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case the fact that nental retardation is part of the defendant’s
character and backgroundis relevant mtigating evidence that thejury
must be all owed to consider and to give effect to i n decidi ng whet her
toinflict the death penalty. Penry I, 492 U S. at 316-22, 327-28
(citing Wodsonv. North Carolina, 428 U. S. 280 (1976); Lockett v. Ghio,
438 U. S. 586 (1978); Eddi ngs v. Xkl ahoma, 455 U. S. 104 (1982); Mcd eskey
v. Kenp, 481 U. S. 279, 304 (1987)). Therefore, the defendant’s nent al
retardationis afact of consequence tothe determ nation of the death

penal ty acti on and any evi dence t hat nmakes i ts exi stence nor e probabl e
isrelevant mtigating evidence of that nental condition. Because there
plainly is evidence inthe record of nental retardation in Tennard’s
char act er and background, the court of crimnal appeal s’ s unreasonabl e
findingtothe contrary inadjudicationof Tennard s claim“resultedin
a deci si on t hat was based on an unreasonabl e determ nati on of the facts
inlight of the evidence presentedinthe State court proceedi ng.” 28
U S.C. 8§ 2254(d)(2). Consequently, under 8§ 2254(d)(2), Tennard’s
application for a COA to pursue a wit of habeas corpus should be
gr ant ed.
2.

In Penry I, the Suprene Court held that (1) “at thetinme Penry’s
convi ction becane final, it was cl ear fromLockett and Eddi ngs that a
State coul d not, consistent with the Ei ghth and Fourteent h Arendnents,
prevent the sentencer fromconsi dering and giving effect to evi dence
relevant to the defendant’s background or character or to the
ci rcunst ances of the offense that mtigate agai nst i nposi ng t he death
penalty[,]” 492 U.S. at 318; (2) “[t]herul e Penry [sought]--that when
such mtigating evidence [of his nental retardation and abused
chil dhood] is presented, Texas juries nust . . . be given jury
instructions that nake it possible for themto give effect to that

(3d ed. 1999) (“The doctrine of stare decisis does not apply to the
determ nation of the facts of a case.”).
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mtigating evidence indeterm ni ng whet her the deat h penalty shoul d be
i nposed--is not a ‘newrule under Teague because it is dictated by
Eddi ngs and Lockett[,]” id. at 318-19; (3) “it is not enoughsinplyto

allow the defendant to present mtigating evidence to the
sentencer[-][t] he sentencer nust al so be able to consider and give
effect tothat evidenceininposingsentence[,]” id.; (4) “[i]n order
toensurereliabilityinthe determnationthat deathis the appropriate
puni shnment in a specific case, the jury nust be abl e to consi der and
give effect to any mtigating evidence relevant to a defendant’s
background and character or the ci rcunstances of thecrine[,]” id. at
328; and (5) therefore, “inthe absence of instructions informngthe
jury that it coul d consider and give effect tothe mtigating evidence
of Penry’s nmental retardation and abused [chil dhood] background by
decliningtoinposethe death penalty, . . . thejury was not provided
wth a vehicle for expressing its reasoned noral response to that
evidence inrenderingits sentencing decision.” Id. at 328 (i nternal
quotations and citations omtted).

Thus, the Suprenme Court in Penry | agreed with Penry’s argunent
“that his mtigating evidence of nental retardati on and chi | dhood abuse
has rel evance to his noral cul pability beyond the scope of the speci al
i ssues, and that the jury was unable to express its reasoned noral
response to that evidence in determ ning whether death was the
appropriate puni shnent.” 1d. at 322. The Court expl ai ned in detail why
it rejected the State’s contrary argunent that the jury was able to
consider and give effect to all of Penry’'s mtigating evidence in
answering the three special issues. |d.

The first special i ssue, whi ch asked whet her t he def endant act ed
“deliberately and with the reasonabl e expectati onthat the death of the

deceased. . . wouldresult,” inpermssiblylimtedthejury’s function
because the term “deli berately” had not been defined by the Texas
Legi sl ature, the Texas Court of Crim nal Appeals, or thetrial court’s

instructions. 1d. at 322. Assuming that the jurors “understood
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‘deliberately’ to nean sonething nore than . . . ‘intentionally’
comm tting nurder, those jurors may still have been unable to give
effect to Penry’s mtigating evidence in answeringthe first speci al
issue.” 1d. The Court concluded that the jury could not give full
effect to Penry’s evidence under the first special issue because
“del i berately” was not defined “inaway that would clearly direct the
jury toconsider fully Penry’s mtigating evidence asit bears on his
personal culpability.” 1d. at 323. Thus, Penry’s “mtigating evi dence
of mental retardation and chil dhood abuse ha[d] rel evance to hi s noral
cul pability beyond t he scope of the special issues. . . .” |d. at 322.
Consequent |y, the Court concl uded, unless there are “jury instructions
defining ‘deliberately’ inaway that would clearly direct thejuryto
consider fully Penry’s mtigating evidence as it bears on his personal
cul pability, we cannot be surethat the jury was ableto giveeffect to
the mtigating evidence of Penry’s nental retardati on and hi story of
abuse in answering the first special issue.” |d. at 323. “Thus, we
cannot be sure that the jury’'s answer to the first special issue
refl ected areasoned noral response to Penry’s mtigating evidence.”
Id. (internal quotation omtted).

The second special issue, which asked “whether there is a
probability that the defendant woul d commt crim nal acts of viol ence

t hat woul d constitute a continuingthreat to society,” permttedthe
jury to consider and give effect to Penry’s nental retardati on and
chi | dhood abuse as “rel evant only as an aggravating factor. . . .” 1d.
But t he second speci al i ssue was not i nadequat e si nply becauseit only
gave effect to Penry’ s evidence as an aggravating factor; it was
dysfunctional for theindependent reasonthat it didnot allowthe jury
togive “full consideration[tothe] evidence that mtigates against the
death penalty.” |d. at 328. “The second speci al i ssue, therefore, did
not provide avehiclefor thejurytogivemtigative effect toPenry’s
evi dence of nental retardation and chil dhood abuse.” 1d. at 324.

As the justices who dissentedinpart inPenry acknow edged, the
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Penry majority held “that the constitutionality [of a death sentence
under the Texas speci al issues] turns on whet her the questions all ow
mtigating factors not only to be consi dered (and, of course, given
effect i nansweringthe questions), but alsoto be giveneffect inall
possi bl e ways, i ncludi ng ways that the questions do not permt.” 1d.
at 355 (Scalia, J., dissentinginpart and concurringinpart). O, as
the maj ority concl uded, “inthe absence of instructions informngthe
jury that it couldconsider and give effect tothe mtigating evidence
of Penry’s nental retardation and abused background by declining to
i npose the death penalty, . . . thejury was not provided w th a vehicle
for expressing its ‘reasoned noral response’ to that evidence in
rendering its sentence.” 1d. at 328.

The Court inPenry | expressly rejectedthe State’s argunent t hat
any defect in the jury instructions should be di sregarded because
Penry’ s def ense counsel was abl e to argue that jurors who bel i eved t hat
Penry, because of his mtigating evidence of nental retardation and
chi | dhood abuse, di d not deserve a death sentence shoul d vote “no” on
one of the special issues regardless of the State’s proof on that the
answer. 1d. at 325. The Court pointed out that “the prosecution
countered by stressing that the jurors had taken an oathto followthe
law, and that they nust follow the instruction they were given in
answering the special issues.” 1d. “In light of the prosecutor’s
argunent, and in the absence of appropriate jury instructions,” the
Court concl uded, “areasonabl e juror coul d well have believedthat there
was no vehi cl e for expressing the viewthat Penry di d not deserve to be
sentenced to death based upon his mtigating evidence.” 1d. at 326.

Further, the Court reaffirmed and quoted its opinioninMd eskey
v. Kenp: “‘In contrast to the carefully defined standards that nust
narrow a sentencer’s discretion to inpose the death sentence, the
Constitutionlimts aState’s ability tonarrowa sentencer’s di scretion
t o consi der rel evant evi dence that m ght causeit to declinetoinpose
the death sentence.’”” 1d. at 327 (quoting 481 U.S. 279, 304 (1987)).
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Consequently, the Court concl uded:

I ndeed, it is precisely because the puni shnent shoul d be

directlyrelatedtothe personal cul pability of the def endant

that the jury nust be al | owed to consi der and gi ve effect to

mtigating evidence rel evant to a def endant’ s character or

record or the circunstances of the offense. . . . In order
toensurereliabilityinthe determ nationthat deathisthe
appropri ate puni shnent in a specific case, thejury nmust be

abl e t o consi der and gi ve effect toany mtigating evi dence

rel evant to a defendant’s background and character or the

ci rcunst ances of the crine.

Id. at 327-28 (internal citations and quotations omtted).

Tennardisentitledtorelief under 28 U. S. C. § 2254(d) (1) because
t he deci si on of the Texas Court of Cri mnal Appeal s rejectinghis Penry
I claimis based on rationales that were rejected generally and
specifically by Penry 1. 1In general, the Suprene Court in Penry |
agreed with Penry’ s argunent “that his mtigating evidence of nental
retardation and chi | dhood abuse has rel evance to his noral cul pability
beyond t he scope of the speci al issues, andthat the jury was unableto
express its ‘reasoned noral response’ tothat evidence in determning
whet her death was the appropriate punishnment [and] reject[ed] the
State’ s contrary argunent that the jury was abl e to consi der and gi ve
effect toall of Penry’s mtigatingevidenceinansweringthe speci al
i ssues wi thout any jury instructions onmtigatingevidence.” Penry I,
492 U. S. at 322. The deci sion of the Texas Court of Crim nal Appeal s
contradi cted that basic Penry | hol di ng by deci di ng t hat t he speci al
issues allowed the jury to consider and give effect to Tennard’'s
mtigating evidence of nental retardation.

Mor eover, the deci sion of the Texas Court of Cri m nal Appeal s was
contrary to Penry | in at least three specific ways. First, in
contradictionof Penry I, the Texas Court of Oimnal Appeal s heldthat,
i norder have his mtigating evidence of nental retardation consi dered
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and gi ven effect by thejury, Tennard nust i ntroduce addi tional evi dence
that hislowl.Q rendered hi munabl e t o appreci at e t he w ongf ul ness of
hi s conduct or tolearnfromhis m stakes or dimnished hisabilityto
control hisinpulses or eval uate t he consequences of his conduct. The

state-court’s readi ng of that additional requirenent intoPenry |l is
based on a misinterpretation of dictal®inPenry | andis contrary to

Penry |I's holding.' As Penry | repeatedly nmade cl ear, when a state’s
capi tal puni shnent schene assigns ajury therol e of sentencer, any and
all mtigatingevidence, including evidence of the defendant’s nent al
retardation, nust be presented to the jury, id. at 328; and it is
exclusively the prerogative of the jury to consider, wei gh, and deci de
what effect shoul d be givento that evidenceinits determ nation of
whether to inflict the death penalty. See id. at 323, 328.
Second, the Texas Court of Orim nal Appeal s al so held, contrary to
Penry |, that the Suprene Court’s deci si on does not apply under speci al
i ssuetwo inthe absence of evidence tending to causethejuryto give

10 The statutory phrase “clearly established Federal |aw, as
determ ned by the Suprene Court of the United States,” 28 U S.C. §
2254(d) (1), “refers to the hol di ngs, as opposedtothe dicta, of this
Court’ s decisions as of thetine of therel evant state-court decision.”
Wllians, 529 U. S. at 412. See alsoinfra note 7 and acconpanyi ng t ext.

1 91n Penry |, the Court observed in passing that “[i]f the
sentencer i s to nmake an i ndi vi dual i zed assessnent of the appropri at eness
of the death penalty, ‘evidence about the defendant’s background and
character i s rel evant because of the belief, | ong held by this society,
t hat defendants who commt crimnal acts that are attributable to a
di sadvant aged background, or to enoti onal or nental problens, may be
| ess cul pabl e t han def endant s who have no such excuse.’” Penry |, 492
U S at 319 (quoting California v. Brown, 479 U S. 538, 545 (1987)
(O Connor, J., concurring)). This is nmerely a statenent of the
under | yi ng noral and soci al principlesrequiringthat apotential death
sent encer nust consi der and gi ve effect to evi dence of the defendant’s
mtigating evidence. This passage cannot be read with any i ntel | ect ual

honesty as being part of or essential to the Penry | holding or a
finding or judicial notice of an adjudicativefact inPenry|. See Fed.
R Evid. 201.
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only aggravating effect to the evidence of defendant’s low I|.Q,
Tennard, 960 S.W2d at 62; and that “[t] here was anple roomw thin
special issue two for the jury to give effect to any mtigating
qualities of applicant’s | owl Qevidence,” such as the evidenceinthe
present case and i n defendant’ s prior fel ony rape conviction that he was
a“follower” instead of a “l eader” inthe comm ssion of bothcrinmeswth
others. 1d. at 62-63. However, the Suprene Court in Penry | plainly
hel d t hat t he second speci al i ssue was not i nadequat e si npl y because it
only gave effect to Penry’ s evi dence as an aggravating factor; it was
dysfunctional i ndependently becauseit didnot allowthejuryto give
full effect toPenry’s mtigatingevidence. Penry |, 429 U. S. at 323.

Third, the state court of crimnal appeal s held, contrary to Penry
I, that the special issues did not place mtigating qualities of the
evi dence of Tennard’'s lowl.Q beyond the effective reach of the jury
because “[t] he jury coul d have used thi s evi dence for a‘no’ answer to
the first special issueon ‘deliberateness.’” Tennard, 960 S. W 2d at 62.
The Suprenme Court in Penry | specifically rejected the very sane
rational e or argunent: “Penry’s nental retardati on was rel evant tothe
guesti on whet her he was capabl e of acting ‘deliberately,’” but it also
had rel evance to [ his] noral cul pability beyond the scope of the speci al
verdi ct questio[n].” Penry |, 529 U S. at 322 (citing Franklin v.
Lynaugh, 487 U.S. 164, 185 (1988)) (alteration in original).

Final ly, inthe concl udi ng paragraph of Sectionlll of Penry |, the

Suprene Court agai nexpressly rejectedall three of the rational es set
forth by the Texas Court of Crim nal Appeals in the present case for
denying Tennard a wit of habeas corpus:

Inthis case, inthe absence of instructions informngthe
jury that it coul d consider and gi ve effect tothe mtigating
evi dence of Penry’s nental retardation and abused background
by declining toinpose the death penalty, we concl ude t hat
the jury was not providedwith avehiclefor expressingits
reasoned noral response to that evidence inrenderingits
sent enci ng deci sion. Qur reasoning in Lockett and Eddi ngs
t hus conpel s a remand f or resentenci ng so that we do not ri sk
that the death penalty will be i nposed in spite of factors
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which may call for aless severe penalty. Wienthe choiceis

between |ife and death, that risk is unacceptable and

i nconpati bl e with the commands of t he Ei ght h and Fourteenth

Amendnent s.

Id. at 328 (internal quotations andcitations omtted). Inshort, the
state-court decisioninthe present case contradi cts the hol di ng set
forthinPenry | because eachrulingor rationaleset forthin Tennard
was rej ected repeatedly by Penry | as not being a constitutionally sound
basis for uphol ding a death penalty under the Texas special issues
schene because t hat schene i nherently prevents the sentencing jury from
fully considering and giving effect tomtigating evidence of nental
retardation in determ ning whether to inflict the death penalty.
3.

The fl awed naj ority opi ni on reaches anincorrect result because it
ignores the authoritative interpretation of 28 U.S.C. § 2254(d) set
forth by the Supreme Court in WIllianms for deciding whether the
adj udi cati on of Tennard’s Penry | cl ai mby the Texas Court of Cri m nal
Appeal s resulted in adecisionthat was contrary to clearly established
Federal |aw, as determ ned by the Suprene Court.

| nst ead of foll ow ng theteachings of WIllians, as set forth and
appliedinthe foregoi ng sections of this dissent, themgjorityrelies
upon and appl i es prior deci sions of this circuit which were based onthe

di cta, as opposed to the holding, of Penry I. The majority concl udes
that a petitioner, such as Tennard, who nmakes a Penry | claim “nust

show there i s a nexus between the severe pernmanent condition (here,
al l eged nental retardation) andthe capital nurder.” Mj. . at 10-11
(citing Boydv. Johnson, 167 F. 3d 907, 912 (5th Cir. 1999); Harris v.
Johnson, 81 F. 3d 535, 539, n. 11 (5th Gr. 1996); Davis v. Scott, 51 F. 3d
457, 461 (5th Gr. 1995)). The cases upon whichthemgjorityrelies for
t hi s nexus rul e, and their source, Maddenv. Collins, 18 F. 3d 304, 307
(5th CGr. 1994), are based upon the dicta, rather thanthe hol di ng, of
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Penry |.??
The Suprenme Court in Penry | concluded that the rul e sought by

Penry — “that when mtigating evi dence of nental retardati on or abused
chi | dhood i s presented, Texas juries nmust, upon request, be givenjury
instructions that nake it possible for themto give effect to that
mtigating evidence indeterm ni ng whet her the deat h penal ty shoul d be
i nposed” -- was not a “newrul e” under Teague because it was di ct at ed
by Eddi ngs and Lockett. Penry I, 492 U S. at 318-19. The Court went
onto explainthe noral and soci al principles underlying those deci si ons

as foll ows:

Underlying Lockett and Eddings is the principle that

puni shment should be directly related to the personal

culpability of the crimnal defendant. If the sentencer is
t o make an i ndi vi dual i zed assessnent of t he appropri at eness
of the death penalty, evidence about the defendant’s
background and character is rel evant because of the belief,

long held by this society, that defendants who conmmt

crimnal acts that are attributable to a di sadvant aged
background, or to enotional and nental probl ens, may be | ess
cul pabl e t han def endant s who have no such excuse. Moreover,

Eddi ngs, nakes clear that it is not enough sinply to all ow
the defendant to present mtigating evidence to the
sentencer. The sentencer nust al so be abl e t o consi der and
give effect tothat evidenceininposingsentence. Only then
can we be sure that the sentencer has treated the def endant

as a uniquely individual human bein[g] and has nade a
reliable determnation that death is the appropriate
sentence. Thus, the sentence i nposed at t he penalty stage
woul d refl ect areasoned noral response tothe defendant’s
background, character, and crine.’

Penry I, 492 U. S. at 319 (internal quotations and citations omtted)
(alterations and enphasis in original). Although this passage is
enlightening and invaluable to a deeper understanding of the

jurisprudence, it isclearlydictaandnot part of the hol di ng of Penry
I, which consisted principally of the rule sought by Penry that the

12 The Texas Court of Crim nal Appeal s relied uponthe sane dicta
for a sonewhat simlar nexus rule. See discussion supra p. 2.
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Court found had al ready been announced by Eddi ngs and Lockett. The
Court’ s expl anati on of the underlying ethos of prior decisions was dicta
and not the holding of Penry |.

Assum ng t hat t he nexus rul e was a proper circuit court enbroidery
based upon the dicta of Penry | and therefore was at one ti ne a bi ndi ng
ruleinthis circuit, it cannot serve as a precedent in the present
case. The Suprene Court nade it clear in Wllians that the statutory
phrase, “clearly established Federal | aw, as determ ned by t he Suprene
Court of the United States,” in 28 U S.C. 8§ 2254(1), “refers to the
hol di ngs, as opposedtothe dicta, of this Court’s deci sions as of the
tinme of therelevant state-court decision.” Wllians, 529 U. S. at 412
(“[A]ls the statutory | anguage makes clear . . . 82254(d) (1) restricts
t he source of clearly establishedlawtothis Court’s jurisprudence.”).?3
Consequently, Wl lians dictates that we det erm ne whet her a state-court
habeas corpus adj udi cationresultedin adecisionthat was contrary to
clearly established Federal | awby appl yi ng t he hol di ngs of t he Suprene
Court deci sions, rather than Suprene Court di cta or our own deci si ons
based on such di cta. Because the nexus rul e applied by themajorityis
based onthe dicta of Penry |, rather thanits hol di ng or the hol di ngs
of Eddi ngs and Lockett, which Penry | applied, it shoul d not be applied
in the present case.

13 See also Wllians, 529 U.S. at 389-90 & n.15 (Stevens, J.,
concurring, joinedby Justices Souter, G nsburg, and Breyer) (“Q herw se
the federal | awdeterm ned by the Suprene Court of the United States
m ght be applied by the federal courts one way i n Virgini aand anot her
way in California. Inlight of the well-recognizedinterest inensuring
that federal courts interpret federal lawin a uniformway, we are
convi nced that Congress did not intend the statute to produce such a
result. . . . Indeed, acontrary rul e wouldbeinsubstantial tension
wWththeinterest inuniformty served by Congress’ nodificationin
AEDPA of our previous Teague jurisprudence — now the | aw on habeas
review nust be ‘clearly established” by this Court alone. . . . It
woul d t hus seemsonewhat perverseto ascribeto Congresstheentirely
i nconsi stent policy of perpetuating di sparate readi ngs of our deci si ons
under t he gui se of deference to anything withinaconceivabl e spectrum
of reasonabl eness.”)(citations omtted).
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For the foregoing reasons the decision of the Texas Court of
Crim nal Appeals was contrary to the clearly established hol di ng of
Penry |, and Tennard shoul d be granted a COAt o pursue habeas relief.
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