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FORTUNATO P. BENAVI DES, Circuit Judge:

Petitioner Robert James Tennard appeals the district court’s
denial of his habeas corpus petition. Because the Texas courts
wer e obj ectively unreasonabl e under applicabl e Suprene Court Ei ghth
and Fourteent h Anendnent juri sprudence i n concl udi ng that Tennard’s
jury had an adequat e vehicle during the capital sentencing phase to
give mtigating effect to relevant evidence of a lowintelligence
quotient (“1Q), we reverse the district court’s decision and
remand with instructions to grant habeas relief.

| .
1



A

The facts of Tennard s heinous crine and the subsequent state
crimnal trial are set forth in the prior opinions this court, the
Suprene Court, and the Texas Court of Crimnal Appeals. See
Tennard v. Cockrell, 524 U S. 274 (2004); Tennard v. Cockrell, 284
F.3d 591 (5th Gr. 2002), vacated by 537 U. S. 802 (2002); Ex parte
Tennard, 960 S.W2d 57, 58 (Tex. Crim App. 1997), cert. deni ed,
Tennard v. Texas, 524 U.S. 956 (1998); Tennard v. Texas, 802 S. W 2d
678, 679 (Tex. Crim App. 1990), cert. denied, 501 U S 1259
(1991). Tennard net his acconplices Paul Ant hony Bogany and Dani el
Groom at the G oovey Shack Lounge in Harris County, Texas, on
August 15, 1985. At approximately 8:00 p.m, the three nen wal ked
to the house of Tennard s neighbors, Larry Neblett and Chester
Smth. The five nmen drank al coholic beverages and snoked marijuana
together for approximately thirty m nutes.

Nebl ett exited the roomin which the five were socializing.
Tennard followed him the other three stayed behind. Shortly
thereafter, G oom struck Smth several times wth a hatchet, as
Smth tried to change the record on the turntable. Smth fell to
the ground and Goomran to the house’s bedroom where Tennard and
Nebl ett were. Groom opened the door and Neblett, drenched in
bl ood, fell through the doorway. Tennard stood in the bedroom
clutching a bloody knife. Smth and Neblett died of their

injuries; Neblett suffered fifteen stab wounds. Tennard, G oom



and Bogany proceeded to plunder the house, collecting itens of
val ue and departing in one of the victims cars. The three
traveled to the honme of Fred Stewart and Ruby Montgonery and
enlisted Stewart’s help in disposing of the stolen itens. Tennard
hi msel f played a domnant role in the process. He gave Stewart
several gasoline credit cards. And it was Stewart’s unauthorized
use of these credit cards that ultimately led to Tennard' s arrest.
B

On Cctober 17, 1985, Tennard was indicted for Neblett’s
murder. Follow ng the presentation of evidence, the Texas state
jury convicted Tennard of capital nurder.

During the penalty phase of the trial, the governnent
i ntroduced evi dence of Tennard' s prior felony rape conviction, for
whi ch he had been on parole for only three and one-half nont hs when
he murdered Neblett. Tennard was 16 years old at the tinme of the
rape. Hs victimtestified that she was waiting at a bus stop
when Tennard and two of his friends forced her into a car. Once
she was secured in the vehicle, Tennard brandi shed a foot-and-a-
hal f-1ong pipe-wench and warned her, “Mve, white bitch, and
you're dead.” She testified that Tennard and his two friends drove
her to an abandoned apartnent in a governnent housing project.
Tennard sexual |y abused, raped, and forci bly sodom zed her. After
he finished, his friends took turns sexually assaulting her.

The three then transported the victim to another dwelling
where Tennard and his friends engaged in recreational drug use and
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di scussed the possibility of using their victimas a prostitute.

She asked Tennard if he would allow her to go to the bathroomto

take a bath. Tennard asked her if she would run away. She
responded, “No, baby. I Iike you. I wouldn’t do that.” So he
allowed her to go to the bathroom unacconpani ed. She promptly

escaped through a window. Police arrested Tennard | ater that day.
During the penalty phase of the instant case, Tennard i npeached his
rape victims testinony by introducing a prior statenent she nade
from which one could infer that one of Tennard s friends--not
Tennard--was in fact the ringl eader.

Tennard’ s counsel called only one witness during the penalty
phase in the instant case— Tennard’'s parole officer. He testified
to the existence of a Texas Departnent of Correction’s record from
the felony rape conviction indicating that Tennard had an 1 Q of 67.
The 1Qtest was admi nistered five years before Tennard, at the age
of 22, murdered Neblett. No evidence was presented regardi ng who
prepared the report or who adm ni stered the exam

The trial court charged the jury with answering the two Texas
“special i1ssues”: (1) “Was the conduct of the defendant, Robert
Janmes Tennard, that caused the death of the deceased commtted
deli berately and with the reasonabl e expectation that the death of
t he deceased or another woul d result?” (the “deli berateness speci al
issue”); (2) “Is there a probability that the defendant, Robert
Janmes Tennard, would commt crimnal acts of violence that would
constitute a continuing threat to society?” (the “future
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danger ousness special issue”).! If the jury provided an answer of
“no” with regard to either question, the trial court woul d sentence
Tennard to life in prison rather than death. See Tex. Crim Proc.
Code Ann. § 37.071(e) (Vernon 1981).

Defense counsel argued to the jury that it should spare
Tennard’s |life, because, inter alia, Tennard’ s limted cognitive
abilities nmade himless norally cul pable:

Then | called a witness who testified he’'s Tennard' s
parol e officer. Uncontroverted evidence that when Robert
Tennard was examned, when he got out of the
penitentiary, by the officials who determ ned how to
classify him howto treat him the sane infornmation that
was commruni cated to his parole officer, what to do for
him how to help him when he’'s out on parole.
Information that the prison psychiatrist had, the
information that they gave is that Tennard has got a 67
|Q The sanme guy that told this poor unfortunate woman
[the rape victin] that was trying to work that day,
“Well, if I let you in there, will you |eave?” And he
believed her. This guy with the 67 1Q and she goes in
and, sure enough, she escapes, just |ike she should have.
That is uncontroverted testinony before you, that we have
got a man before us that has got an intelligence quotient
that is that |ow

* * %

Now you’ re charged with acting as Robert Tennard’ s peers.
You have to judge himas his peers. That's going to be
hard for you to do. None of you grew up where he grew
up. Only one of you is black and none of you are
suffering froma 67 IQ So you're going to have to try

At the tine of the trial, the Texas Code of Crinmina
Procedure provided for a third special issue to be answered by
the jury, if applicable: “whether the conduct of the defendant in
killing the deceased was unreasonable in response to the
provocation, if any, by the deceased.” Tex. Crim Proc. Code
Ann. 8 37.071(b)(3) (Vernon 1981). This inquiry was not germane
to Tennard's case. See Tennard, 543 U. S. at 278.
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to judge this man and deci de what hi s puni shnment woul d be
as his peers. And | would ask you as you do that, as is
your responsibility, you take into consideration the
t hi ngs that you have been i nforned of by ne and by things
the prosecutor has told you in judgi ng Robert Tennard .

And don’t let [the prosecutor] get up here and tell you
to put blinders on and just answer the questions in a
vacuum The |law allows you to take all the things into
consideration that | tal ked to you about--attitude toward
the death penalty, take all these things into
consideration, the 67 I Q-in deciding how you answer the
those [sic] questions. You have aright to do that under
Texas law. Don't let [the prosecutor] tell you you can’t
just |l ook at the evidence and just answer the questions.
You are allowed nore latitude than that. Renenber, what
you do here will be forever | asting one way or the other.

During rebuttal, the governnent argued that evidence show ng
Tennard has alowlQis irrelevant for determ ni ng deat h-wort hi ness
under the Texas special issues:

But whether he has a low IQ or not is not really the

i ssue. Because the legislature, in asking you to address

that question [the future dangerousness special issue],

the reasons why he becane a danger are not really

relevant. The fact that he is a danger, that the evi dence

shows he’s a danger, is the criteria to use in answering

t hat questi on.

The jury answered both special issues in the affirmative, and
the court sentenced Tennard to death.?

C.

Tennard filed a direct appeal of his conviction wth the Texas

The trial court instructed the jury that all jurors nust be
convi nced beyond a reasonabl e doubt that the proper answer to
each question is “yes.”



Court of Crim nal Appeals, asserting constitutional and evidentiary
errors during the trial. See Tennard, 802 S.W2d 678. |In 1990,
the Court of Crimnal Appeals denied the appeal. See id. at 686.
Tennard subsequently sought a state wit of habeas corpus, on the
ground that the capital sentencing procedures violated the Eighth
and Fourteenth Anmendnents of the U S. Constitution. See Ex parte
Tennard, 960 S.W2d 57. In 1997, the Texas Court of Crim nal
Appeal s again denied relief. See id. at 63. Tennard then sought
a federal wit of habeas corpus. Tennard, 284 F.3d at 594. He
filed a petitioninthe District Court for the Southern District of
Texas. |1d. The district court denied Tennard' s petition and his
request for a Certificate of Appealability (“COA"). Id. In 2002
we refused to grant Tennard a COA as well. See id. at 597. The
U S. Suprene Court granted Tennard’s wit of certiorari, vacated
our ruling, and renmanded the case for reconsideration in |ight of
its recent opinion in Atkins v. Virginia, 536 US. 304 (2002),
whi ch prohibits application of the death penalty to the nentally
retarded. See Tennard v. Cockrell, 537 U. S. 802 (2002); Tennard v.
Cockrell, 317 F.3d 476, 477 (5th Cr. 2003). Because Tennard never
argued that the Ei ghth Amendnent prohibited his execution due to
his low I Q (but rather objected to the sentencing procedures), we
reinstated our prior opinion denying the COA See Tennard, 317
F.3d at 477. The Suprene Court once again granted certiorari and,

in 2004, reversed our decision, thereby requiring the issuance of
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a COA See Tennard, 524 U S at 289. Thus, we now determ ne
whet her the district court erred in not granting Tennard’' s petition
for a wit of habeas corpus.

1.

To obtain habeas relief upon the grant of a COA the
petitioner mnust denonstrate that the state court proceeding
“resulted in a decision that was contrary to, or involved an
unreasonabl e application of, clearly established Federal |aw, as
determ ned by the Suprene Court of the United States.” 28 U S. C
§ 2254(d)(1); see also Martinez v. Dretke, 404 F.3d 878, 884 (5th
Cr.), cert. denied, 126 S. C. 550 (2005). “A state-court
decision [is] contrary to [the Suprene] Court’s clearly established
precedent if the state court confronts a set of facts that are
material ly i ndistinguishable froma decision of [the Suprene] Court
and nevertheless arrives at a [different] result " WIIlians
v. Taylor, 529 U S 362, 406 (2000). “A state court decision
constitutes an unreasonabl e application of clearly established | aw
if the ‘state court identifies the correct governing legal rule
from[the Suprene] Court’s cases but unreasonably applies it to the
facts of the particular state prisoner’s case.’” MCall v. Dretke,
390 F.3d 358, 363 (5th Cr. 2004) (quoting WIllians, 529 U S. at
407). “[F]ederal habeas courts nmust deny relief that is contingent

upon a rule of law not clearly established at the tine the state

convi ction becones final.” Peterson v. Cain, 302 F.3d 508, 511



(5th Gir. 2002).

The habeas petitioner may also receive relief if the state
court’s “decision . . . was based on an unreasonabl e determ nati on
of the facts in light of the evidence presented in the State court
proceeding.” 28 U.S.C. § 2254(d)(2). However, “a determ nation of
a factual issue nmade by a State court shall be presuned to be
correct. The applicant shall have the burden of rebutting the
presunption of correctness by clear and convincing evidence.” 28
US C 8 2254(e)(1); see also Patterson v. Dretke, 370 F.3d 480,
484 (5th Gr.), cert. denied, 541 U S. 1058 (2004).

L1l
A

The I egal issues in this matter arise fromchanges made to the
Texas capital sentencing procedures in the wake of the Suprene
Court’s declaration in Branch v. Texas, decided wth Furman v.
Ceorgia, 408 U S 238 (1972), that the state system was
unconstitutional. Texas responded by limting the scope of crines
eligible for the death penalty under Texas |aw and adopting a
uni formsent enci ng procedure, the special issues, toguide the jury

i n determ ning whether the death penalty is warranted.® See Jurek

*The special issues in effect at the tine of Tennard s
convi ction were:

(1) whet her the conduct of the defendant that caused the

deat h of the deceased was conm tted deliberately and with

t he reasonabl e expectation that the death of the deceased

or another would result;

(2) whether there is a probability that the defendant
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v. Texas, 428 U. S. 262, 268-69 (1976).

The Suprenme Court first addressed the special issues’
constitutionality in Jurek v. Texas. 428 U S. 262. The three-
justice Jurek plurality held that, “in order to neet the
requi renent of the Eighth and Fourteenth Anmendnents, a capital-
sentenci ng system nust allow the sentencing authority to consider
mtigating circunstances.” |d. at 271. The Court acknow edged
that the special issues do not explicitly address the adm ssibility
of mtigating evidence. See id. at 272. However, it noted that
the Texas Court of Crimnal Appeals said, in handling Jurek, that
it would interpret the future dangerous special issue “so as to
allow a defendant to bring to the jury’'s attention whatever

mtigating circunstances he my be able to show” | d.

would commt <crimnal acts of violence that would

constitute a continuing threat to society; and

(3) if raised by the evidence, whet her the conduct of the

defendant in killing the deceased was unreasonable in

response to the provocation, if any, by the deceased.
Tex. Gim Proc. Code Ann. 8§ 37.071(b) (Vernon 1981).

Thi s procedure has since been altered. Significantly, for
present purposes, the Texas l|legislature reacted to Penry v.
Lynaugh, 492 U. S. 302 (1989) (Penry I), discussed infra, by
anmendi ng the code so that the capital jury nmust answer a fina
special issue that will override affirmative answers on the
others, if the jurors answer the supplenental question “yes”:
“Whet her, taking into consideration all of the evidence,

i ncluding the circunstances of the offense, the defendant’s
character and background, and the personal noral culpability of
the defendant, there is a sufficient mtigating circunstance or
circunstances to warrant that a sentence of life inprisonnent
rather than a death sentence be inposed.” Id. at § 37.071(e)
(anmended 1991); see also Janet Morrow & Robert Mirrow, In a
Narrow G ave: Texas Punishnment Law in Capital Mirder Cases, 43 S
Tex. L. Rev. 979, 998-99 (2002).
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Specifically, it said that the jury could consider “‘prior crimnal
conduct,’” the defendant’s age, whet her the defendant conmtted the

present offense under duress or under dom nation of another,’”
and “‘whet her the defendant was under an extrenme formof nental or
enotional pressure.’” ld. at 273 (quoting Jurek v. Texas, 522
S.W2d 934, 940 (Tex. Crim App. 1975)). Al of these mtigating
factors are transitory. Once the yout hful ness, duress, or pressure
pass, as all tend to do, the defendant nay be less prone to

vi ol ence. Thus, weighing these factors’ inpermnence and their

role in influencing the defendant to commit murder, a jury could

spare the defendant’s |ife with a “no” response to the future
danger ousness speci al issue.* The Jurek Court al so opined that the
Court of Crimnal Appeals could construe the third special issueto
allow for mtigating evidence consideration as well. See id. at

273 n. 7.

“The Jurek plurality did not delineate whether Texas
procedure nerely allowed the jury to sinply consider the evidence
or if it also permtted the jury to give effect to its
consideration. Cearly, such a distinction does exi st,
linguistically and practically. 1In Jurek, the Court conflated
the two. The plurality opinion only speaks to “bring[ing] to the
jury’s attention” the mtigating evidence and allowing the jury
to “consi der whatever evidence of mtigating circunstances the
defense can bring before it.” Jurek, 428 U S. at 272, 273. In
subsequent opinions, the Court’s |anguage did acknow edge this
distinction. See, e.g., Penry I, 492 U S. at 319; (“The
sentencer nust also be able to consider and give effect to that
evi dence in inposing sentence.”); Franklin v. Lynaugh, 487 U. S.
164, 177-78 (1988) (“[P]etitioner was accorded a full opportunity
to have his sentencing jury consider and give effect to any
mtigating i mpul se that petitioner’s prison record m ght have
suggested to the jury as they proceeded with their task.”).

11



In Franklin v. Lynaugh, 487 U. S. 164, the Suprene Court again
entertained a challenge to Texas’ capital punishnment sentencing
procedure. The petitioner contended that the special issues did
not permt the jury to give sufficient mtigating effect to
“evidence of [his] good behavior while in prison” during two
separate terns. |d. at 168, 172. A plurality of the Court found
this argunent unpersuasive, noting that “Jurek v. Texas, 428 U. S
262, 96 S. . 2950, 49 L. Ed. 2d 929 (1976), expressly upheld the
constitutionality of the manner in which mtigating evidence is
consi dered under the ‘Special |Issues’ submtted to Texas capital
juries.” 1d. at 171. It rejected the “petitioner’s contention
that relevant aspects of his ‘character,” as far as they were
illum nated by the presentati on of evidence concerning petitioner’s
di sciplinary record, enconpassed anything nore than those nmatters
fully considered by the jury when it was asked to answer the second
Speci al Issue.” ld. at 178. The Franklin plurality also
acknow edged t he appropri at eness of cabi ning and guiding the jury’s
consideration of mtigating evidence: “If, as Jurek held, it is
constitutional for Texas to inpose a death sentence on a person
whenever a jury answers both Special Issues in the affirmative--
W t hout any other inquiry--then surely Texas nust be permtted to
direct the jury' s consideration of mtigating evidence to those
items relevant to this undertaking.” 1d. at 180 n. 10.

The Suprenme Court in Penry |, 492 U S. 302, pulled back from
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the Franklin plurality’'s stance that the special issues are
facially valid. Several opinions, issued after Jurek, heavily
i nfluenced the High Court’s approach. First, in Teague v. Lane,
489 U. S. 288 (1989), a plurality of the Court held “that a newrule
will not be applied retroactively to defendants on coll ateral
review unless it falls within one of two exceptions.”® Penry |,
492 U. S. at 329. Since Penry was a habeas petitioner, the Court
was limted to rules dictated by precedent.

The other two cases dealt directly with the constitutionality
of capital sentencing procedures. “In Lockett v. Ohio, 438 U S.
586, 98 S. Ct. 2954, 57 L. Ed. 2d 973 (1978), a plurality of th[e]
Court held that the Eighth and Fourteenth Anendnents require that
the sentencer ‘not be precluded fromconsidering, as a mtigating
factor, any aspect of a defendant’s character or record and any of
the circunstances of the offense that the defendant proffers as a

basis for a sentence less than death.’””® 1d. at 317 (quoting

®One exception is a new rule that places some sort of
private conduct beyond the state’ s proscriptive powers; the other
is a new procedure that is “inplicit in the concept of ordered
liberty.” Teague, 489 U S. at 307 (quoting Pal ko v. Conn., 302
U S 319, 325 (1937)) (internal quotation marks omtted).

°The Lockett plurality stated that the Texas special issues
passed constitutional nuster in Jurek “because three Justices
concl uded that the Texas Court of Crimnal Appeals had broadly
interpreted the second question--despite its facial narrowness--
So as to permt the sentencer to consider ‘whatever mtigating
circunst ances’ the defendant m ght be able to show.” Lockett,
438 U. S. at 607 (quoting Jurek, 428 U S. at 272).
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Lockett, 438 U. S. at 604) (enphasis in original). And, “Ji]n
Eddi ngs v. Gkl ahoma, 455 U. S. 104, 102 S. C. 869, 71 L. Ed. 2d 1
(1982), a majority of the Court reaffirmed that a sentencer nmay not
be precluded fromconsidering, and may not refuse to consider, any
relevant mtigating evidence offered by the defendant as the basis
for a sentence | ess than death.” 1d. at 318. These cases, rather
t han Jurek, provided the guiding precedent in Penry |I.” “Thus, at
the time Penry’s conviction becane final, . . . a State could not,
consistent with the Eighth and Fourteenth Anendnents, prevent the
sentencer from considering and giving effect to evidence rel evant
to the defendant’s background or character or to the circunstances
of the offense that mtigate against inposing the death penalty.”

| d.

The Court al so recharacterized Jurek. As noted supra,
Franklin described Jurek as recogni zing the special issues’
facial constitutionality. See Franklin, 487 U S. at 180 n.10.
In Penry |, the Court argued that the Jurek ruling was based “
t he assurance that the Texas Court of Crimnal Appeals would
interpret the question concerning future dangerousness so as to
allow the jury to consider whatever mtigating circunstances a
def endant nmay be able to show, including a defendant’s prior
crimnal record, age, and nental or enotional state.” 492 U S
at 316. Thus, if the Penry |I jurors were unable to give effect
to the mtigating evidence through the deliberateness speci al
i ssue, the Texas courts were not holding up their end of the
bargain. The Penry | majority pointed out that, in Franklin, the
five Justices who dissented or concurred agreed with this narrow
readi ng of Jurek. See id. at 320. And, additionally, all five
understood Jurek to permt “a claimthat, in a particul ar case,
the jury was unable to fully consider the mtigating evidence
i ntroduced by a defendant in answering the special issues.” Id.
at 321.

on
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Based on this rule, dictated by Eddi ngs and Lockett, Justice
O Connor, witing for the majority, found the three special issues
insufficient to give effect to Penry’s mtigating evidence of |ow
| Q (between 50 and 63, indicating mld to noderate retardation) and
chil dhood abuse (inter alia, being beaten over the head wth a
belt). See id. at 307-08, 309, 328. She found that the tria
court did not construe the deliberateness special issue broadly
enough to ensure that “the jury was able to give effect to the
mtigating evidence of Penry’s nental retardation and history of
abuse in answering the first special issue.” ld. at 323.
Furt her nor e, Penry’s mtigating evidence wuld only have
aggravating effect under the future dangerousness speci al issue, as
it showed he was likely to commit a violent offense again.® See
id. The Court thus concluded that, “in the absence of instructions

informng the jury that it could consider and give effect to the

8 The Penry | Court described Penry’s mitigating evidence of
nment al deficiency and chil dhood abuse as a “two-edged sword,” in
that “it may dimnish his blaneworthiness for his crine even as
it indicates that there is a probability that he will be
dangerous in the future.” Penry I, 492 U S at 324. W are not
certain what the practical effect of this nmetaphor is for courts
applying Penry I. Wile the evidence undoubtedly decreased
Penry’s “bl anmewort hiness” in an abstract sense, under the special
i ssues as admnistered in Penry |, it is unclear whether it had
any actual mtigating effect. |If it did not, it seens that the
sword in Penry |, for practical purposes, only had one edge. |If
it did have mtigating effect, the Court may have been indicating
that it was troubled by the prospect of a defendant who by
arguing for a “no” vote on one special issue increased the
chances of a “yes” vote on another. Fortunately, the disposition
of the instant case does not demand resolution of this issue.
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mtigating evidence of Penry’'s nental retardation and abused
background by declining to i npose the death penalty, . . . the jury
was not provided with a vehicle for expressing its ‘reasoned noral
response’ to that evidence in rendering its sentencing decision.”®
ld. at 328. “[T]he jury nust be able to consider and give effect
to any mtigating evidence rel evant to a def endant’ s background and
character or the circunstances of the crine.” I|d.

Penry | could certainly be read broadly to eviscerate Jurek
and Franklin, but the Court signaled in Saffle v. Parks, 494 U. S.
484 (1990), that its ruling did not supplant Jurek:

The Penry Court’s conclusion that Lockett and Eddi ngs
dictated the rule sought by Penry nmust be understood in
terms of the Court’s ruling in Jurek, and its application
in later cases. W did not view Lockett and Eddi ngs as
creating arule different fromthat relied upon in Jurek;
rather, we indicated that Lockett and Eddi ngs reaffirned
the reasoning in Jurek and confirmed the necessity of its
application to Penry’ s claim

Saffle, 494 U S. at 492 (citations omtted). This influenced our
treatnment of Penry | in subsequent opinions.

Qur general approach to these cases has been to discern
whet her the capital defendant was able to put forth evidence that
was qualitatively like Penry's, and thus outside of the specia

i ssues’ effective scope:

°The Court al so exami ned whether the jury could give
mtigating effect to Penry' s evidence under the third speci al
issue, and found it to be insufficient. See Penry I, 492 U S at
324-25. Tennard’'s jury did not receive this instruction as it
was i napplicabl e.
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For ten years, this court has [asked] . . . : Was the
crimnal act “due to the wuniquely severe permanent
handi caps with which the defendant was burdened through
no fault of his owmn”? Gahamv. Collins, 950 F.2d 1009,
1029 (5th CGr. 1992) (en banc), aff’d, 506 U. S 461, 113
S. C. 892, 122 L. Ed. 2d 260, (1993). This formulation
enconpasses four principles found in Penry |I:
vol unt ari ness, pernmanence, severity, and attribution.
Did the defendant acquire his disability voluntarily or
involuntarily? Is the disability transi ent or pernanent?
Is the disability trivial or severe? Wre the crimna
acts a consequence of this disability?

Robertson v. Cockrell, 325 F.3d 243, 251 (5th Gr. 2003). This
“constitutional relevance” test flows from the G aham opinion.?°
Judge Garwood, witing for the en banc court in G aham addressed
whet her the special issues were constitutionally adequate for the
jury to consider and give effect to federal habeas petitioner
Grahamis mtigating evidence of vyouth, good behavior, and a
t roubl ed chi |l dhood.

The opi ni on marches t hrough t he rel evant precedents, discussed
supra. See Graham 950 F.2d at 1017-1027. It then questions the
constitutional status of the special issues in the wake of Penry |
“The . . . difficult question is whether the Texas statute can

operate as witten in any case where the mtigating evidence,

“The use of the description “constitutionally relevant” in
the Ei ghth Amendnent context originated in the Suprene Court’s
opinion in Boyde v. California. See 494 U S. 370, 380 (1990)
(“The claimis that the [jury] instruction is anbi guous and
therefore subject to an erroneous interpretation. W think the
proper inquiry in such a case is whether there is a reasonabl e
l'i kelihood that the jury has applied the challenged instruction
in away that prevents the consideration of constitutionally
rel evant evidence.”).
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though all clearly relevant to support a negative answer to one or

nmore of the issues, nevertheless also has any mtigating rel evance

what ever beyond the scope of the special issues.” Id. at 1026-27
(enphasis in original). One reasonabl e understanding of Penry | is
that, in such situations, it renders the special issues

constitutionally infirm However, Penry | can also be interpreted
as handling a relatively unique situation: “Penry can also fairly
be read as addressing only a situation where sone major mtigating
thrust of the evidence is substantially beyond the scope of any of
the issues.” 1d. at 1027 (enphasis in original). After quoting
the | anguage in Saffl e and catal oguing the many cases in which the
Court cited Jurek approvingly,?! see id. at 1028, Judge Garwood
concluded that “Penry represents . . . a set of atypical
circunstances of a kind that, quite understandably, neither the
Texas Court of Crimnal Appeals nor the Suprene Court in Jurek had
in mnd, nanely circunstances where the defense’s mtigating
evi dence woul d have ei ther no substantial rel evance or only adverse
rel evance to the second special issue.” 1d. at 1029.

Judge Garwood’ s opinion goes on to describe the difference

“E g., Lowenfield v. Phelps, 484 U S. 231, 245-46 (1988);
Sumer v. Shuman, 483 U.S. 66, 74 (1987); Lockhart v. MCree, 476
U S 162, 183 (1986); Skipper v. South Carolina, 476 U. S. 1, 5
(1986); Pulley v. Harris, 465 U. S. 37, 48-51 (1984); California
v. Ranpbs, 463 U. S. 992, 1000-03 (1983); Barefoot v. Estelle, 463
U S. 880, 896-98 (1983); Zant v. Stephens, 462 U.S. 862, 875 n. 13
(1983).
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bet ween common mitigating evidence (the kind that Jurek handl ed)
and this atypical, Penry-type evidence:

Typically, evidence of good character, or of transitory
condi tions such as youth or being under sonme particul ar
enotional burden at the tine, will tend to indicate that
the crinme in questionis not truly representative of what
the defendant’s normal behavior is or may becone over
time, and that the defendant nay be rehabilitable so as
not to be a continuing threat to society. The core of
Jur ek--whi ch we cannot conclude has been abandoned--is
that the mtigating force of this kind of evidence is
adequately accounted for by the second special issue.
But in Penry the Court was faced for the first time with
a wholly different type of mtigating evidence. Not
evi dence of good character, but of bad character; not
evidence of potential for rehabilitation, but of its
absence; not evidence of a transitory condition, but of
a permanent one; but nonethel ess evidence which was
strongly mtigating because these characteristics were
due to the uni quely severe permanent handi caps wi t h whi ch
t he def endant was burdened through no fault of his own,
mental retardation, organic brain damage and an abused
chil dhood. There was no way this type of evidence coul d
be given any mtigating force under the second speci al
i ssue. To recognize that, as Penry did, is not
necessarily to deny the validity of Jurek as it applies
to the nore typical case.

ld. at 1029-30 (enphasis in original). It also noted that Penry’s
crime was attributable to this mtigating evidence. |d. at 1031.
Fromthis | anguage, we devel oped the requirenents that, to qualify
as Penry evidence, the condition under which the defendant was
| aboring nust be a uniquely severe, permanent handi cap, acquired
through no fault of the defendant, and that the defendant’s

murderous actions nust be causally related to the mtigating
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condition. This understanding dictated our decision in Tennard
v. Cockrell. See 284 F.3d 591, 595 (5th Cr. 2002).

The Suprenme Court in Gahamv. Collins, 506 U S 461 (1993),
affirmed our hol ding and seened to endorse the en banc ngjority’s
understanding of Penry |I. The Gaham nmajority characterized the
Texas procedure as satisfying the Ei ghth Anendnent’s requirenents,
because it permts the defendant “to place before the jury whatever
mtigating evidence he could show, including his age, while
focusing the jury’'s attention upon what that evidence reveal ed
about the defendant’s capacity for deliberation and prospects for
rehabilitation.” 506 U S. at 472. Penry | did not disturb the
speci al issues’ general constitutionality: “W do not read Penry as
effecting a sea change in this Court’s view of t he
constitutionality of the forner Texas death penalty statute; it

does not broadly suggest the invalidity of the special issues

“For instance, this analysis, distinguishing Penry | from
Jurek, allowed this court in Cordova v. Collins to conclude that,
as a matter of law, “voluntary intoxication is not the kind of
“uni quely severe permanent handi cap[] wi th which the defendant
was burdened through no fault of his own’ that requires a special
instruction to ensure that the mtigating effect of such evidence
finds expression in the jury’'s sentencing decision.” 953 F.2d
167, 170 (5th G r. 1992) (quoting G aham 950 F.2d at 1029). 1In
Davis v. Scott, we rul ed, based on Judge Garwood’ s | anguage, that
“the evidence nust show (1) a ‘uniquely severe permnent
handi cap[] with which the defendant was burdened through no fault
of his own,’” and (2) that the crimnal act was attributable to
this severe permanent condition.” 51 F.3d 457, 460-61 (5th GCr.
1995) (citations omtted) (quoting Graham 950 F.2d at 1029).
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framework. " 13 Id. at 474 (enphasis in original). The Court
concurred with our opinion because, if Penry | were extended to
evidence |ike Gahamis, which resenbles Jurek’s, “a wholesale
abandonnent of Jurek and perhaps al so of Franklin v. Lynaugh” woul d
result. I1d. at 476

The Court al so noted that Grahami s evidence is not the type of
evidence that Penry | discussed. It stated that “G ahanis evidence
of transient upbringing and otherw se nonviolent character nore
cl osely resenbl es Jurek’s evi dence of age, enploynent history, and
famlial ties than it does Penry’s evidence of nental retardation
and harsh physical abuse.” |d. Furthernore, since any mtigating
evi dence coul d hol d significance beyond the cranped confines of the
three special issues, a broad interpretation of Penry |, requiring
all evidence be given full mtigating effect, would eviscerate
Jurek--sonething Penry | said it was not doing.* See id. This
echoes Judge Garwood’ s reasoni ng.

The Court largely reiterated the logic of its G ahamruling in

Bpanels of this circuit have interpreted this “sea change”
| anguage as endorsing a narrow reading of Penry I. See, e.g.,
Vuong v. Scott, 62 F.3d 673, 679 (5th Cr. 1995); Janes v.
Collins, 987 F.2d 1116, 1121 (5th G r. 1993).

“Such a nove might also run afoul of Justice Stewart’s
adnonition in Furman that “States nust |limt and channel the
di scretion of judges and juries to ensure that death sentences
are not neted out ‘wantonly’ or ‘freakishly.”” Gaham 506 U S
at 468 (quoting Furman, 408 U.S. at 310 (Stewart, J.,
concurring)).
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Johnson v. Texas, 509 U S. 350 (1993), which, unlike Penry |I and
Graham was heard on direct appeal. Johnson’'s relevant mtigating
evi dence consisted entirely of his father’s testinony about his
son’s drug use, youthful immturity, the effect that the recent
deat hs of Johnson’s nother and sister had on Johnson’s psyche and
religious practices, and Johnson’s renorse for the nurder. See
Johnson, 509 U. S. at 356-57. The Johnson najority read Lockett and
Eddi ngs narrow y:

“Lockett and its progeny stand only for the proposition

that a State may not cut off in an absolute manner the

presentation of mtigating evidence, either by statute or

judicial instruction, or by limting the inquiries to

which it is relevant so severely that the evidence could

never be part of the sentencing decision at all.”

Al t hough Lockett and Eddi ngs prevent a State frompl aci ng

relevant mtigating evidence “beyond the effective reach

of the sentencer,” those cases and others in that

decisional line do not bar a State from guiding the

sentencer’s consideration of mtigating evidence.
ld. at 361-62 (citations omtted). After reviewng Jurek and its
decisional line, the Court found that the jury was not foreclosed
by the special issues fromgiving effect to Johnson’s mtigating
evi dence. See id. at 368. Hs evidence, with its transitory
qualities, could be addressed through the second special issue.
See id.

B

In Tennard v. Cockrell, 284 F.3d 591 (5th Cr. 2002), we

applied the “constitutional rel evance” screening test, derived from

Judge Garwood’ s Graham opinion, to Tennard s evidence of low I Q
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Under our jurisprudence, Tennard failed to present to the jury
adequate evidence to qualify his alleged handicap as “uniquely
severe.” See Tennard, 284 F.3d at 596. W also found no nexus
between Tennard’s low I Q and his crinme: “Tennard is precluded from
establishing a Penry cl ai mbecause he failed to introduce at trial
any evidence indicating that the capital nurder was in any way
attributable to his I.Q of 67.” ld. at 597. Thus, even if
Tennard’ s evi dence was beyond the effective reach of the jury, he
did not establish that it was Penry-type evidence. W held that
reasonable jurists could not debate this issue and so Tennard
failed to mke a substantial showing of the denial of a
constitutional right.*® See id.

The Suprenme Court in Tennard v. Dretke, 542 U S. at 274
reversed our ruling. In doing so, it addressed our erroneous
under st andi ng and application of Penry | and the other relevant,
controlling H gh Court opinions. Justice O Connor, witing for the
majority, stated: “The Fifth Grcuit’s test has no foundation in
the decisions of this Court. Neither Penry | nor its progeny

screened mtigating evidence for ‘constitutional rel evance’ before

®Courts may issue a COA “only if the applicant has nade a
substantial show ng of the denial of a constitutional right.” 28
US C 8§ 2253(c)(2). The Suprene Court has taught that, under
this standard, “a petitioner nust ‘sho[w that reasonable jurists
coul d debate whether (or, for that matter, agree that) the
petition should have been resolved in a different manner or that
the issues presented were “adequate to deserve encouragenent to
proceed further.””” Mller-E v. Cockrell, 537 U S. 322, 336
(2003) (quoting Slack v. MDaniel, 529 U S. 473, 484 (2000)).
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consi dering whether the jury instructions conported with the Eighth
Amendrent . "% Tennard, 542 U.S. at 284.

The majority expressed concern that our screening test
operatively precluded effective Penry chall enges from defendants
arguing that the future dangerousness special issue proved an
insufficient vehicle for giving mtigating effect to their evidence

of good character. '’ See id. at 285- 86. | t al so

Wi | e undoubt edly derived from Supreme Court opinions, our
jurisprudence was not logically dictated by Penry | or the other
cases in its decisional line.

YOf course, the Court in Franklin found that the habeas
petitioner’s evidence of good character could be given ful
consi deration under the future dangerousness special issue. See
487 U.S. at 178. It is unclear to us what the correct ruling
woul d be in situations generally |like Franklin' s, but where the
character evidence could have sone mtigating effect beyond the
special issues. In Smth v. Texas, 543 U. S. 37 (2004) (per
curianm), the Court indicated that capital sentencing procedures
are constitutionally infirmwhenever they do “not allow the jury
to give ‘“full consideration and full effect to mtigating
circunstances”’ in choosing the defendant’ s appropriate

sentence.” 1d. at 38 (quoting Penry v. Johnson, 532 U S. 782,
797 (2001)(Penry 11)) (enphasis in original); see also Roper v.
Si mmons, 543 U.S. 551, _ , 125 S. C. 1183, 1214 (2005)

(O Connor, J., dissenting) (citing Tennard and Lockett for the
proposition that “the sentencer in a capital case nust be
permtted to give full effect to all constitutionally relevant
mtigating evidence”). This |anguage, which originated in
Justice O Connor’s Johnson v. Texas dissent, see 509 U. S. at 381,
may be in tension with Jurek and its progeny, particularly G aham
and Johnson. See Callins v. Collins, 510 U.S. 1141, 1156 n.6
(1994) (denying cert.) (Blackmun, J., dissenting) (characterizing
the Court’s opinion in Johnson as “affirmng [a] death sentence
even though the jurors were not allowed to give full mtigating
effect to the defendant’s youth under the Texas death penalty
statute”); Graham 506 U S. at 474 (indicating that jurors nust
be able to give nerely “neaningful mtigating effect” to rel evant
mtigating evidence).

We are unsure whether the Court intended to establish a new
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di scussed in further detail the two prongs of the test at issue in
Tennard. |t stated that the “uniquely severe” test i s unwarranted:
“[T]o say that only those features and circunstances that a panel
of federal appellate judges deens to be ‘severe’ (let alone
“uni quely severe’) could have such a tendency is incorrect.” 1d.
at 286. The Court rejected the nexus test, as well: “Nothing in
[Atkins v. Virginia, 536 US. 304 (2002),] suggested that a
mentally retarded individual nust establish a nexus between her
mental capacity and her crine before the Ei ghth Anmendnent
prohi bition on executing her is triggered.” 1d. at 287.

The Tennard Court stated that, rather than a test for

“constitutional relevance,” the Court’s ruling in MKoy v. North

expansive rule with Smth. W note that the Chief Justice, a

di ssenter in Tennard and Penry |, did not file a dissent in
Smth, even though this |language clearly fails to conport with
hi s understandi ng of Graham and Johnson. See Tennard, 542 U.S. at
291-92 (Rehnquist, C J., dissenting) (“[Alfter Johnson and
Graham it is clear that the question is sinply whether the jury
coul d give sone effect to the mtigating evidence through the
special issues.”). And the Smth Court never indicated it was
overruling any precedent or establishing a newrule. See In re
Kunkl e, 398 F.3d 683, 685 (5th Gr. 2005) (per curiam (“The
express | anguage of the Suprene Court in both Tennard and Smith
makes it clear that neither of these cases announce[s] a new rule
. . . ."). However, other panels of this circuit have used the
expansi ve | anguage from Smth. See Cole v. Dretke, 418 F. 3d 494,
511 (5th Cr. 2005); Coble v. Dretke, 417 F.3d 508, 527 (5th Cr
2005). Fortunately, we may di spose of the instant case w thout
determ ning the precise operative effect, if any, of the “ful
effect” | anguage. W, thus, leave it to other panels to tidy the
Hi gh Court’s Augean stables. Wen, and if, a case arises
featuring mtigating evidence, simlar in thrust to G aham s and
Johnson’s, but with potential effect beyond the scope of the
speci al issues, another panel m ght have such an opportunity.
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Carolina, 494 U S. 433 (1990), taught that juries nust be permtted
to give effect to any mtigating evidence that holds general
rel evance:

[ T] he neani ng of rel evance is no different in the context

of mtigating evidence introduced in a capital sentencing

proceeding than in any other context, and thus the

general evidentiary standard--any tendency to make the

exi stence of any fact that is of consequence to the

determnation of the action nore probable or Iess

probable than it woul d be wi thout the evidence--applies.
ld. at 2570 (citations and internal quotations omtted). To that
end, the Court concluded that “[i]npaired intellectual functioning
has mtigating dinension beyond the inpact it has on the
individual’s ability to act deliberately.” 1d. at 284. It found
that “[r] easonable jurists could conclude that the | ow | Q evi dence
Tennard presented was relevant mtigating evidence,” and that
“[r]easonable jurists also could conclude the Texas Court of
Crim nal Appeals’ application of Penry to the facts of Tennard’'s
case was unreasonable.” Id. at 288.
| V.

To resolve Tennard's habeas petition, we nust determ ne
whet her the Texas courts were objectively unreasonable with regard
to Tennard’ s constitutional clainms. The Texas Court of Crim nal
Appeal s first encountered Tennard s Penry claimwhen it entertai ned
hi s state habeas corpus petition. See Ex parte Tennard, 960 S. W 2d
57 (Tex. Cim App. 1997). It denied Tennard s claimon a nunber

of grounds. First, it distinguished his evidence from Penry’s.
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Specifically, it noted that, unlike Penry’'s, Tennard s evidence
does not prove that Tennard neets the Anerican Association of
Mental Retardation’s (“AAMR’) definition of nental retardation.
See id. at 61. Second, the Court of Crimnal Appeals argued that
the special issues did not prevent the jury from giving proper
mtigating effect to the Iow I Q evidence. It pointed out that,
unli ke Penry, Tennard did not present evidence showing that his
“l'ow | Q rendered himunable to appreciate the wongful ness of his
conduct,” and, therefore, the future dangerousness special issue
woul d not have only aggravating effect. 1d. at 62. Additionally,

bot h special issues could have been used to give mtigating effect

to Tennard’'s evidence. “The jury could have used [the |low I Q
evidence for a ‘no’ answer to the first special issue on
‘del i berateness.’” | d. “Mor eover, in considering the

circunstances of this offense and applicant’s prior felony rape
conviction in connection wth special issue two [future
dangerousness], the jury could have used the low I Q evidence to
concl ude applicant was a ‘follower’ instead of a ‘leader’ since he
participated in the conm ssion of both crinmes with others.” 1d.
Thus, the Court of Crim nal Appeals denied Tennard's petition.

We have little difficulty concluding that the Texas court was
obj ectively unreasonable in its application of Penry | and the
ot her relevant Suprene Court precedents.

First, the Suprenme Court has never held that, in order to be
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relevant within the context of capital sentencing, evidence of
di m ni shed cognitive functioning nust permt a finding that the
defendant is nentally retarded. | ndeed, the Texas Court of
Crimnal Appeals appears to have commtted two errors in its
approach to Tennard's 1Q evidence. At the outset of the
di scussion, it declined to find “that evidence of an I Q of 70 or
less is sufficient evidence to support a finding of nental
retardation.” 1d. at 60. However, the Suprene Court has never
indicated that only full-blowmm nental retardation properly
mtigates. See Tennard, 542 U S at 288 (“Evidence of
significantly inpaired intellectual functioning 1is obviously
evidence that ‘mght serve “as a basis for a sentence |ess than
death.”’”); see also Smth v. Texas, 543 U S. at 44 (2004) (per
curiam) (“[We have held that a defendant’s 1 Q score of 79 .
constitutes relevant mtigation evidence.”). Thus, the Court of
Crim nal Appeals applied an incorrect |egal standard by requiring
that Tennard show evi dence of nental retardation according to the
AAMR s st andard.

The state court’s second error is that it insisted the
evi dence nust be sufficient to reach a finding that Tennard was
mentally retarded under the AAMR s definition. The Texas Court of
Crim nal Appeals had the benefit of the High Court’s teachings in
McKoy v. North Carolina, 494 U S. 433, issued prior to Tennard’s

conviction becomng final. The Court stated that “[t] he neani ng of
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relevance is no different in the context of mtigating evidence
introduced in a capital sentencing proceeding” fromwhat it is in
the context of any other phase of atrial. MKoy, 494 U S. at 440.
““IT]o be relevant to an inquiry, [evidence] need not conclusively
prove the ultimate fact in issue, but only have “any tendency to
make the existence of any fact that is of consequence to the
determ nation of the action nore probable or |ess probable than it
woul d be w thout the evidence.”’” ld. (quoting New Jersey V.
T.L.O, 469 U S 325 345 (1985)), cited with approval in
Tennard, 543 U. S. at 284; see also Bigby v. Dretke, 402 F.3d 551,
567 (5th Gr.), cert. denied, 126 S. C. 239 (2005).

Penry submtted 1Q tests indicating that he is mldly
retarded. See Penry |, 492 at 307, 308 n.1. Tennard' s exam found
an | Q of 67--also increasing the |ikelihood of a finding of nental
retardation according to the Suprene Court’s and the Court of
Crim nal Appeals’ interpretation of the AAMR s standards. See id.
at 308 n. 1 (“Under the AAMR cl assification system individuals with
| Q scores between 50-55 and 70 have ‘“m | d retardation.”); Tennard,
960 S.W2d at 61 (“The first part of the AAMR test is neasured by
| Q and an individual nmust have an 1 Q test score of 70 or less to
nmeet the first part of the AAMR definition of nment al
retardation.”). It is unclear to us why the Court of Crim nal
Appeal s agreed that Penry’'s 1Q tests were rel evant evi dence but

argued that Tennard’s examwas not. Atest showng lowlQ even if
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it does not establish nental retardation, unquestionably has the
tendency to make nore likely such a finding. It is thus rel evant
for this purpose. A conclusion to the contrary is objectively

unr easonabl e.

Along these lines, we think it is prudent to note that, in
general, the Suprenme Court has not stated that evidence I|ike
Penry’s nust be as strong as his was. Indeed, when Penry | is read
in conjunction with MKoy' s expansive relevance standard, it

becones clear that any evidence simlar in mtigating thrust to
Penry’s, yet less conclusive, would still be relevant. Thus, it is
beyond peradventure that a defendant’s dimnished intellectual
capacity constitutes a relevant consideration when determ ning
whet her he has the sufficient noral culpability to warrant the
death penalty; and it is |ikewi se patent that low | Q scores are
relevant to that inquiry.

Second, the Texas Court of Crimnal Appeals’ discussion of
whet her the jury could have given Tennard’ s mtigating evidence
aggravating effect under the special issues was unnecessary. The
key inquiry, as discussed supra, is whether the jury could give
sufficient mtigating effect to Tennard’s evidence. The court nust
det erm ne whet her the speci al issues were sufficient for mtigating
pur poses. Unl ess they were sufficient, there is no reason to
i nvesti gate whet her they al so had sone aggravating effect. And, as

noted in footnote 8 supra, we will not engage in a hypothetica
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di scussion regardi ng the proper disposition of a case in which the
special issues could give sufficient mtigating effect but also

coul d give aggravating effect.

Third, the deliberateness special issue is clearly
i nsufficient. The Penry | Court held that “evidence of nenta
retardation and childhood abuse has relevance to . . . nora

cul pability beyond the scope of the special issues.” 492 U. S at
322. However, as noted in 8 III(A) supra, it left open the
possibility that evidence of dimnished nental capacity could be
given sufficient mtigating effect through the deliberateness
special issue, if the “jury instructions defin[ed] ‘deliberately’
inawy that . . . clearly direct[ed] the jury to consider fully
[the defendant’s] mtigating evidence as it bears on his personal
culpability.” 1d. at 323. W find no evidence in the record, nor
has the State brought to our attention any evidence, that the trial
court ensured the jury had such an expansive understanding of
“del i berately.”

Finally, asin Penry I, the future dangerousness special issue
could only be used to give aggravating effect, if any. See id. at
323-24. Mental capacity, generally a static trait, usually does
not indicate that a defendant is less likely to perform a
particular act in the future. Like nearly all permanent
physi ol ogi cal features existing at the tine of the crine, it cannot

be given mtigating effect through the future dangerousness speci al
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i ssue.

Furthernore, we remain unpersuaded by the argunent that the
jury could have viewed Tennard as a follower rather than a | eader
because of his 67 1Q and, through that inference, have given
mtigating effect to Tennard’s 1Q by determning that there was
reasonabl e doubt whether he would be a future danger once
i ncarcerated. Any convicted nurderer’s future dangerousness can be
limted by the terns of his confinenent. Yet, neither the Court of
Crimnal Appeals nor the State has identified evidence in the
record show ng that Tennard s terns of incarceration constituted a
central inquiry of the punishnment phase. I ndeed, it strains
credulity to argue that a “reasoned noral response” to Tennard’'s
mtigating evidence, or any other defendant’s for that matter,
could turn on the nature of the particular Texas prison designated
to hold him (Theoretically, as the State would have it, it could
i nprove its chances on the future dangerousness special issue by
putting capital convicts in |lower security prisons.) |n any event,
a normal prison setting would have Tennard m ngling wth dangerous
characters.

In sum we note that the proper |legal analysis in such a case
is for the court to answer two questions: (1) whether the
defendant’s evidence held relevance to the jury's capital
deli berations; and if so, (2) whether, the jury was able to give
constitutionally-sufficient mtigating effect to that evidence. As
the foregoing discussion nakes abundantly clear, both special
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i ssues constituted insufficient vehicles for the jury to give

mtigating effect to Tennard’s rel evant evidence of low IQ The

Texas courts were objectively unreasonabl e i n concl udi ng ot herw se.
V.

W find that the state court failed to ensure that the jury
was able to give sufficient mtigating effect to Tennard' s evi dence
of dim nished cognitive capacity, in violation of the Ei ghth and
Fourteenth Amendnents. We REVERSE the district court’s denial of
Tennard’s petition for a wit of habeas corpus and REMAND wi th

instructions to grant relief consistent with this opinion.
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DENNI'S, CIRCU T JUDGE, CONCURRI NG | N THE JUDGVENT.

| respectfully concur in the judgnent only.

Al though | agree with the result reached by the mgjority,
| do not think that the majority opinion follows conpletely the
clearly established Federal |law, as determ ned by the Suprene
Court’s deci sions.

First, | agree with substantially all of the analysis in Part
IV of the mgjority opinion and its conclusion that the Texas
courts were objectively unreasonable in denying Tennard habeas
relief for the reasons they assigned.

Second, ny major disagreenent with the majority opinion is
that it does not engage in further analysis to determ ne whet her,
under the Boyde test, the special issue instruction actually
caused an Ei ght h Amrendnent viol ation and, if so, whether the error

was harnl ess under the Brecht test. See Penry v. Johnson, 532 U.S.

782, 800 (2001)(applying the Boyde test); Johnson v. Texas, 509

U. S. 350, (1993) (adopting and appl ying the Boyde test); Cal deron
v. Coleman, 525 U. S. 141 (1998) (hol ding that a federal court nust
apply both the Boyde test and the Brecht harm ess error test
before granting habeas corpus relief in death penalty case based
on state trial court’s erroneous sentencing jury instruction). See

also Brecht v. Abrahanson, 507 U S. 619 (1993); O Neal V.




McAnni ch, 513 U. S. 432 (1995); Nelson v. Dretke, No. 02-11096 (5th

Cr. 2006)(Dennis, J., concurring in the judgnent.)

Third, it m ght have been consistent with the Suprene Court’s
cases for the majority to remand with instructions to apply the
Boyde and Brecht tests before granting habeas relief, but that
does not appear to be the mgjority’s intention. Applying those
tests woul d appear to be our job in any event.

Finally, based on ny understanding of the record gained
wthin the tine allotted to ne, | believe that the majority has
reached the sane result that a proper application of those tests

woul d reach
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