IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-20810

BOBBY HATHCOCK
Pl ai ntiff-Appellant,

ver sus

ACME TRUCK LI NES, |NC. ,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas, Houston D vision

Septenber 6, 2001
Before JOLLY, SM TH, and WENER, C rcuit Judges.
WENER, Circuit Judge:

Plaintiff-Appellant Hathcock seeks reversal of the district
court’s grant of summary judgnent in favor of Defendant- Appellee
Acme Truck Lines, Inc. (“Acne”). Because we find Hathcock, in his
capacity as a truck driver, was an enployee of Acne at all
pertinent tines, we affirmthe district’s court grant of sunmary

j udgnent .



FACTS AND PROCEEDI NGS
Acne transports equi pnment, materials, and supplies throughout
the country. Hathcock, pursuant to a witten agreenent (the “l ease
agreenent”) leased his truck to Acne. The third paragraph of the
| ease agreenent contains the provision central to this case:

“As consideration for the use of the Leased
Equi pnent . .. Lessee [ Acne] agrees to pay Lessor
[ Hat hcock] (70% percent of the “Earned
Revenue derived by the Lessee fromthe Leased
Equi pnent [ Hat hcock’ s truck],”...less driver’s
wages; payroll taxes (including FICA and ot her
deductions); cost of nedical or hospitali-
zation insurance, if applicable;...and such
other costs or paynents nade by Lessee by
reason of driver enploynent and I|ess any
“Qperating costs and expenses,”[defined in
detail, and not contested, in the fifth
paragraph of the |ease agreenent]...which are
incurred by Lessee in connection with the use
and/ or operation of the Leased Equi pnent for
whi ch Lessor shall be responsible” (enphasis
added) .

Acnme accorded Hat hcock the option of choosing and designating the
driver of the truck he |leased to Acne or allowing Acne to supply
the driver for his truck

Exercising his option to choose the driver of his truck
Hat hcock sel ected hinself. Pursuant to another provision of the
| ease agreenent, he allocated ten percent (10% of his Lessor’s
revenue to driver’s wages. In keeping with its conpany policy,
Acne i nfornmed Hat hcock that he woul d be paid by two separate checks
——one to himas |l essor for the |l ease of his truck (“rental check”)
and the other to him as the designated driver of that truck
(“paycheck”). I n another nenorandum Acne infornmed Hat hcock of the
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fi xed percentage of the driver’s wages that it would deduct from
the rental check to cover those driver—and enpl oyee—rel ated costs
detailed in the | ease agreenent’s above-quoted third paragraph as
chargeable to the | essor.

Eventual |y, Hathcock term nated the | ease agreenent. He then
filed suit against Acne in Texas state court, asserting various
causes of action including fraud, breach of contract, conversion,
and unjust enrichnent. Acne renpoved the case to the United States
District Court for the Southern District of Texas. After the
parties filed cross notions for sunmary judgnent, the district
court granted Acne’s notion and denied Hathcock’s. After his
Motion for Reconsideration was denied, Hathcock tinely filed a
noti ce of appeal.

.
DI SCUSSI ON

A. St andard of Revi ew

We review a grant of summary judgnent de novo, applying the

sane standard as the district court.!? A notion for summary
judgnent is properly granted only if there is no genuine issue as

to any material fact.? An issue is material if its resolution

1 Morris v. Covan Wrld Wde Mving, Inc., 144 F.3d 377, 380
(5th Cir. 1998).

2 Fed.R Civ.P. 56(c); Celotex Corp. v. Catrett, 477 U.S. 317,
322 (1986).




could affect the outcone of the action.® |In deciding whether a
fact issue has been created, we nust view the facts and the
inferences to be drawn therefromin the |light nost favorable to the
nonnovi ng party.*

The standard for sunmary judgnent mrrors that for judgnent as
a matter of law.® Thus, the court nmust review all of the evidence
in the record, but make no credibility determ nations or wei gh any
evidence.® Inreviewing all the evidence, the court nust disregard
all evidence favorable to the noving party that the jury is not
required to believe, and should give credence to the evidence
favoring the nonnoving party as well as that evidence supporting
the noving party that is uncontradicted and uni npeached.’

B. Hat hcock’ s Dual Capacity as Lessor and Driver

Hat hcock bases his clains on the proposition that Acne and

only Acne is responsible for FICA FUTA, and SUTA taxes.?

3 Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).

4 See d abisiomtosho v. City of Houston, 185 F.3d 521, 525
(5th Cr. 1999).

5 Celotex Corp., 477 U.S. at 323.

6 Reeves V. Sanderson Pl unbi ng Products, Inc., 530 U. S. 133,
150 (2000).

" 1d. at 151.

8 FICA refers to Social Security or Federal |Insurance
Contribution Act taxes. FUTA refers to Federal Unenploynent Tax
Act taxes. SUTA refers to the state anal ogues of the FUTA taxes.
In the case at bar, SUTAw || refer to both the Texas and Loui si ana
counterparts to FUTA



Therefore, contends Hathcock, Acne’s deductions from his renta
check to help defray its costs for those taxes were unlawful. The
legality of the paynent system enpl oyed by Acne depends in |arge
part on its statutory and contractual ability to treat Hathcock as
an owner-| essor for sone purposes while treating himas an enpl oyee
for others.

Hat hcock does not contend that if he had selected and
designated a third party to drive his truck for Acne, that driver
woul d not have been lawfully and properly deenmed an enpl oyee of
Acnme and paid directly by Acnme and not by Hat hcock. Neither does
he contest that if such had been the case Acne would have been
entitled to deduct from Hat hcock’s rental check all enpl oyee costs
designated as such in the |ease agreenent. Hat hcock’s sol e
contention here is that everything changes when the individual who
| eases his truck to Acne drives it hinself, i.e., that enployee
costs incurred by Acne when the |essor drives cannot be charged
back agai nst that person, wearing his |lessor’s hat.

In dianetric opposition, Acne insists that it is entitled to
treat Hat hcock the sanme way when he drives the truck that he | eased
to Acne as it would treat a third-party driver chosen by Hat hcock.
Thus, Acne insists, it was entitled to pay himw th two checks, one
for each of his roles, and to deduct the contractually specified
enpl oyee costs fromhis rental check. Acne uniformy treats all

truck drivers —including those who own their trucks and |ease



themto Acne —as enpl oyees, paying them by payroll checks from

whi ch the enpl oyees’ portions of federal incone, state incone, and

social security taxes are withheld. In contrast, Acne treats al
| essor-owners —i ncl udi ng those who choose to drive their | eased-
out trucks — as independent contractors, paying them by rental

check fromwhich are deducted the | essor-desi gnated driver’s wages
pl us a percentage thereof to cover the enployer’s share of payrol
taxes and ot her enpl oyer-related costs incurred by Acne.

Because nost of Acne’s |essor-owners do not choose to drive
their own trucks, Acne’s two-check systemis the norm and is
commercially logical as well. As suggested by a venerabl e case
from this court and by a decision from the Texas Wrkers’
Conpensation Conmm ssion as well, Acne’'s application of its two-
check, dual-capacity system to Hathcock is proper:° Acne may
sinmul taneously treat him as an owner-lessor and as a driver-
enpl oyee. Hat hcock had the option either to drive the truck

hinmself or to select athird-party driver, and the | ease agreenent

® See Helnms v. Sinclair Refining Co., 170 F.2d 289, 291 (5th
Cir. 1948) ([T]here is not necessarily such repugnance between t hem
that both relationships [that of independent contractor-enployer
and that of master-servant] could not exist at the sane tine in
connection with different phases of the work. An enployee m ght be
an i ndependent contractor as to certain work and a nere servant as
to other work not enbraced within the i ndependent contract.”); see
also, Rakowitz v. Zurich American Ins. Co., Docket No. SA/ 98-
107023/ 01- CC- SA45 (Tex. Workers’ Conp. Commin 1999) (deciding that
t he deceased occupi ed dual roles of |essor and driver with Acne and
that on the day of his accident, he was acting as a |essor and
therefore could not recover benefits due to himas an enpl oyee).




clearly contenplates the |essor/driver dichotony. Wen Hathcock
elected to drive the truck hinself, he donned a second hat.

C. Hat hcock’ s Status as an Enpl oyee

Hat hcock argues that he was an i ndependent contractor at al
times and was never Acne’s enpl oyee. Acne, on the other hand,
mai nt ai ns t hat when Hat hcock el ected to serve as a truck driver, he
becane Acne’s enployee despite his continued role as the
i ndependent contractor/|essor of the truck. The district court, in
granting summary judgnent in Acne’s favor, was satisfied that the
facts, viewed in the Iight nost favorable to Hat hcock, established
t hat he was an enpl oyee when he drove the truck | eased to Acne. W
agree with this determnation of the district court.

Hat hcock’ s capacity vis-a-vis Acnme when he drove the truck is
material. |If he were Acne’s enpl oyee, then he created a portion of
Acne’s FICA, FUTA, and SUTA tax liability, nmaking Acne’s
wi t hhol di ngs from Hat hcock’ s driver paycheck not nerely proper but
mandated by state and federal tax |aw Conversely, if Hathcock
were an independent contractor when wearing his driver’s hat,
w t hhol di ng nonies fromhis rental check to cover Acne’s enpl oyee
expenses woul d have been inproper. |In fact, if Hathcock were an
i ndependent contractor when he drove, Acne would not have been
responsible for withholding and remtting i ncone, FICA FUTA and
SUTA taxes because Acne is required to do that for its enpl oyees

only.



Courts have devel oped various tests to differenti ate enpl oyees
from independent contractors. Case law from both Texas and
Loui si ana recogni zes “the right to control an enpl oyee’s conduct”
as the nost inportant conponent of the determnation.!® The state

appel l ate court in Hoecsht Cel anese Corp. v. Conpton expl ai ned t hat

Texas courts analyze five factors in determning the enployer’s
degree of control: (1) the independent nature of the workman’s
busi ness; (2) the workman’s obligation to furnish necessary tools,
supplies, and materials; (3) the workman’s right to control the
progress of the work except as to the final results; (4) the tine
for which the workman i s enpl oyed; and (5) whether the workman is
paid by tinme or by job. Simlarly, we have eval uated enpl oynent
relationships in the context of Title VII and the ADEA by using a
hybrid economc realities/comon | aw control test that focuses on
whet her the all eged enployer had the right to hire and fire, the
right to supervise, the right to set the work schedule, paid the
enpl oyee’ s salary, withheld taxes, provided benefits, and set the
terns and conditions of enploynent.! And, in exam ning enpl oyee

status under an FLSA claim we considered five factors: (1) degree

10 Newconmb v. North East Ins. Co., 721 F.2d 1016, 1017 (5th
Cir. 1983) (discussing the Louisiana test); Hoecsht Cel anese Corp.
v. Conpton, 899 S.W2d 215, 220 (Tex. App. - Houston 1994).

11 Hoecsht, 899 S.W2d at 220 (citing_Pitchfork Land and
Cattle Co. v. King, 162 Tex. 331 (1961)).

12 Deal v. State FarmCounty Mutual Ins. Co., 5 F.3d 117, 118-
19 (5th Gir. 1993).




of control exercised by the all eged enpl oyer; (2) the extent of the
relative investnents of the worker and alleged enployer; (3) the
degree to which the worker’s opportunity for profit or loss is
determ ned by the enployer; (4) the skill and initiative required
in performng the job; and (5) the permanency of the rel ati onship.®®

Under each of the foregoing tests, the instant facts nmandate
a conclusion that an enpl oyer-enpl oyee rel ationship existed when
Hat hcock drove the truck for Acne, regardl ess  of hi s
cont enporaneous ownership of the vehicle and his independent
contractor role as its |essor. Acme treated Hathcock as an
enpl oyee for tax purposes and wthheld mandated federal and state
i ncone and social security taxes fromhis driver’s paycheck, and
pai d Hat hcock, the driver, a regular salary as an enpl oyee. Wen
he drove, the terns and conditions of Hathcock’ s enpl oynent were
set by Acne: He had to submit to Acne’s nedical and driving
requi renents; he was subject to discipline for violation of Acne’s
personnel policies, including anti-harassnment, drug testing, and
401(k) Pl an; he was subject to discharge by Acne for viol ations of
its Driver Manual; he was bound to work exclusively for Acne; and
whil e doing so he had to drive a truck sporting the Acne | ogo at

all tines. In addition, Acne covered the costs of advertising

13 Herman v. Express Sixty-Mnutes Delivery Service, 161 F. 3d
299, 303 (5th Gr. 1998) (rigorously applying the five factors to
the specific facts of the case and stating, “[n]o single factor is
determ native.”).




enpl oyi ng adm ni strative staff, and soliciting business, including
all business for Hat hcock. He had no outside or personal custoner
base; he was “on-call” for Acne at all tinmes; he did not
participate in setting prices or rates for his deliveries; and Acne
owned all permts and transportation rights required for Acne
drivers, including Hat hcock. The rel ati onship between Acne and its
drivers, including Hathcock, has always been of an indefinite
dur ati on. Finally, Acnme showed that the |RS conducted an
enpl oynent tax conpliance check in 1996, and found no fault wth
Acnme’ s accounting, deductions, or treatnent of drivers as
enpl oyees.

Hat hcock does not dispute the facts presented by Acne.
| nstead, he offers only his own deposition testinony expressing his
subj ective belief that he was an i ndependent contractor and stating
that he was treated as such by his CPA. Neither we nor the courts
of Texas, however, have allowed a party’'s otherw se unsupported,
conclusional testinony to create a factual dispute sufficient to
defeat a notion for summary judgnent. 4

Hat hcock’ s second argunent purporting to create a genui ne fact

4 See, e.qg., Marshall v. East Carroll Parish Hosp., 134 F. 3d
319, 324 (5th Gr. 1998) (citing dark v. Anerica's Favorite
Chicken Co., 110 F.3d 295, 297 (5th Cr. 1997) (“Unsupported
allegations . . . or deposition testinony setting forth ultimte or
conclusory facts and concl usions of |law are insufficient to defeat
a notion for sunmary judgnment.”)); Hoecsht, 899 S.W2d at 221 (“The
key inquiry in such a situationis control, not a party’s belief as
to their status.”).
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issue is that he possessed significant control over his work as a
driver. Under the |ease agreenent, Hathcock, as a |essor, was
allowed to set the driver’s wages as a percentage of the lessor’s
revenue, was authorized to choose a driver and could veto Acne’s
choice of driver if Hathcock elected not to choose one.*® As
| essor, Hathcock also had the responsibility of maintaining the
truck and providing specified services. The flaw in Hathcock’s
second argunent lies in his failure to recogni ze (or his deliberate
blurring of) the distinction between Hathcock, the owner-|essor,
and Hat hcock, the driver. Even though, as the owner-lessor, he
possessed a nodi cum of control, as a driver he possessed none of
consequence.

Although it is virtually indistinguishable from his second
argunent, Hathcock’ s third argunent for insisting on the existence
of genuine issue of naterial fact is grounded in the
jurisprudential definition of an independent contractor. Under
bot h Texas and Loui si ana case | aw, an i ndependent contractor is one
who “wor ks according to his own net hods wi thout direct supervision

or control by the enployer except as to the overall result.”15

1 Acre al l ows | essors who choose their own drivers to sel ect
a percent age, between 10%and 25%of their | essors’ revenue, as the
drivers’ wage.

16 Newconmb, 721 F.2d at 1017; Hoechst, 899 S.W2d at 220 (“An
i ndependent contractor has been defined as any person who, in the
pursuit of an independent business, undertakes to do a specific
pi ece of work for other persons, using his own neans and net hods,
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Proffering this standard, Hat hcock notes that, as driver, he picked
his own delivery routes, and Acne did not interfere with “other
details” of his perfornmance.

In assessing whether drivers for a courier service were
enpl oyees or independent contractors, we stated that “initiative,
not efficiency determ nes independence.”!” Hathcock’s ability to
pi ck his delivery route and work details does not evince sufficient
initiative to allow him to be classified as an independent
contractor as a matter of |aw

Cenerally, the worker-status inquiry is fact intensive, and
presunption wei ghs in favor of subm ssion of such inquiries to the
jury. The instant case, however, presents a situation that permts
only one reasonable conclusion: Waring his truck driver’s hat,

Hat hcock was Acne’s enpl oyee. 8

W t hout submtting hinself to their control in respect to all its
details.”) (internal quotations omtted) (citations omtted).

7 Herman, 161 F.3d at 305 (citing Usery v. PilgrimEqui pnent
Co., 537 F.2d 1308, 1314 (5th Cr. 1976) (“[Rloutine work which
requires industry and efficiency is not indicative of independence
and nonenpl oyee status.”)).

8 Here, we assune that when driving the truck Hathcock was
di scharging his driver obligations, including pick-up and delivery
of itens pursuant to Acne’s business. Wen Hathcock drove his own
truck for the limted purpose of discharging his contractual
obligation of truck mai ntenance and service, then he was acting in
the capacity of |essor.

12



D. Exclusivity of Tax Provisions at |ssue

Undet erred, Hathcock argues alternatively that, evenif Acne’s
| essor-drivers are deened to be its enployees, Acne neverthel ess
viol ates federal and state | awwhen it deducts noney froma | essor-
driver’s rental check to defray the enpl oyer’s FI CA, FUTA, and SUTA
tax expenses. The tax liabilities created by those provisions, he
contends, are the exclusive responsibility of enployers.'® The
rel evant provisions, however, do not forbid Acne’s practice of
chargi ng those enpl oyee costs back to its | essors. Acne expressly

deducts from the rental check given to its lessors a fixed

percentage of the drivers’ wages to recoup its enployee-rel ated

19 Hathcock relies on the following federal and state tax
st at ut es:
26 U.S.C. 8§ 3111: *“dAd age, survivors, and disability i nsurance —
In addition to other taxes, there is hereby inposed on every
enpl oyer an excise tax, wth respect to having individuals in his
enploy...paid by himwth respect to enploynent...”

26 U.S.C. 8§ 3301: “There is hereby inposed on every enpl oyer...an
excise tax, wth respect to having individuals in his enploy...”

Tex. Labor Code 88 204.002, 204.003: “An enpl oyer shall pay a
contribution on wages for enploynent paid during a calendar
year...”

“An enpl oyer may not deduct any part of a contribution from the
wages of an individual in the enployer’s enploy.”

La. Rev. Stat. Ann. § 23:1531: “Contributions shall accrue and
becone payable by each enployer...with respect to wages for
enpl oynent. These contributions shall becone due and be paid by
each enployer...and shall not be deducted, in whole or in part,
fromthe wages of individuals in the enployer’s enploy.”

13



costs; it does not deduct these contributions fromthe paychecks
given to its enployees, including drivers.? Although the statutes
del i neate the functions of withholding and remtting these taxes as
the responsibility of the enployer vis-a-vis the taxing authority,
they only bar deduction of the enployer’s portion of these taxes
fromthe “wages of an individual in the enployer’s enploy.” The
statutes do not prohibit enpl oyers fromchargi ng back and deducti ng
from i ndependent contractors, suppliers, |essors, or other non-
enpl oyee personnel, funds to defray the enployer’'s costs in
connection wth those taxes. As the arrangenent enbodied in Acne’s
| ease agreenent does not contravene federal or state |aws or
regul ations, nuch |l ess their respective public policies, Acne may,
in keeping with its contracts, lawfully deduct part of its
enpl oyee-rel at ed expenses fromits rental paynents to | essors qua
| essors, even if Acne incurs those expenses by virtue of its
enpl oynent of |essors qua drivers.
L1,
CONCLUSI ON
For the foregoing reasons, the district court’s grant of

summary judgnent in favor of Acne is

AFFI RVED.

20 Pursuant to federal law, Acnme w thholds the enployees
share of required federal and state inconme and social security
(FI CA)taxes, including deductions fromdrivers.
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