UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 00-20682

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellant,

VERSUS

LI NDA SUNI GA YORLE HERNANDEZ,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas

January 11, 2002
Before JONES, SM TH, and DeM3SS, Circuit Judges.

DeMOSS, Circuit Judge:

Def endant - Appel | ee, Li nda Suni ga Yorl e Her nandez, was i ndi cted
for possession wth intent to distribute nore than one kil ogram of
heroin in violation of 21 U S.C. 88 841(a)(1) and 841(b)(1)(A)(i).
The district court granted Hernandez's notion to suppress the
heroi n seized during a search of her |uggage at a bus station. The
district court concluded that (1) the officer's manipul ati on of

Her nandez's suitcase was an illegal search in violation of the



Fourth Amendnent under Bond v. United States, 529 U. S. 334 (2000),

and (2) Hernandez's subsequent consent to search her suitcase did

not cure the earlier Fourth Arendnent violation. W AFFIRM

| . BACKGROUND

On Septenber 7, 1999, nenbers of the Houston Police Depart nent
wer e surveyi ng passengers at the Greyhound bus station in Houston
for possible drug traffickers. During this drug interdiction
effort, Oficer Armando Ordaz, who was not in uniform observed
Her nandez enter the station. He continued to observe her as a
result of alleged suspicious activity.

Oficer Odaz testified that Hernandez entered the station
with a new bl ack suitcase, which did not have identification tags.
In addition, Oficer Ordaz noted that her suitcase appeared to be
heavy by the way she had difficulty noving it when she was standi ng
in the passenger |ine. According to Oficer Ordaz, Hernandez
appear ed nervous and frequently | ooked around the station as if she
were trying to determ ne whet her she was bei ng observed. Hernandez
al so was observed checking her ticket several tinmes and “swaying
back and forth,” which Oficer O daz considered evidence that she
was anxious for the bus to depart. O ficer Ordaz, furthernore,
noted t hat Hernandez guarded her suitcase "in a possessive nmanner."
Moreover, Oficer Ordaz stood behind Hernandez in the passenger

i ne and observed that she was traveling to Washi ngton, D.C., which



is, according to DEA investigation reports, a major "drug demand
city."

Oficer Ordaz | ost visual contact with Hernandez when he was
called away by another officer. Later, when Oficer Odaz's
attention was returned to Hernandez, he observed that both she and
her suitcase were aboard the Washi ngton bound bus. Oficer Odaz
approached the bus and entered the |uggage conpartnent to search
for Hernandez's suitcase. Although Hernandez's suitcase did not
have any identification tags, Oficer Ordaz was able to locate it
because he recalled that the brand nane was “Bagnax.” W t hout
taking the suitcase out of the |uggage conpartnent, Oficer O daz
picked it up and turned it around. He further manipul ated the
suitcase by pressing on the outside of it wth his hands. He
observed that it had “sonmething solid or heavy in the center of
it.” At Hernandez's detention hearing, Oficer Ordaz testified
that after handling the suitcase and feeling sonething solid or
heavy in it, he becane nobre suspicious. However, on redirect
exam nation by the governnent, Oficer Ordaz deni ed that he becane
nmore suspicious after handling the suitcase.

After manipulating Hernandez's suitcase in the |uggage
conpartnent, Oficer Ordaz consulted with other police officers,
and they decided to speak with her. Oficer Ordaz then boarded the
bus and approached Hernandez. He identified hinself as a police
of ficer and questioned Hernandez about her travel plans. Oficer
Ordaz then asked Hernandez to exit the bus with him O ficer Odaz
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testified that Hernandez appeared nervous when she was | eaving the
bus and that she produced seven one-way bus tickets, all of which
were from Houston to Washington, D.C., issued in Hernandez's nane
and paid for with cash.

Hernandez told Oficer Ordaz that she had a tan backpack as
wel | as a suitcase, which she described to him Oficer Ordaz then
pul | ed Hernandez's suitcase fromthe | uggage conpartnent and asked
her to identify it. Hernandez told Oficer Ordaz that she was
transporting the suitcase for soneone el se who had given it to her
in San Antonio and that she did not know its contents.

Oficer Ordaz asked Hernandez for perm ssion to open her
sui tcase, and she consented. However, Hernandez did not know the
conmbination to the lock on the suitcase. As a result, Oficer
Ordaz testified that he pried open the zi pper of the suitcase using
either a pen or knife. While inspecting the contents of the
suitcase, Oficer Ordaz discovered nore than four Kkilograns of
heroi n hidden wi thin socks.

Hernandez initially pled guilty to possessing, with the intent
to distribute, nore than one kil ogramof heroin. However, prior to
her sentencing, the United States Suprene Court decided Bond v.
United States, 529 U S. 334, 335 (2000), holding that a “law
enforcenent officer's physical manipulation of a bus passenger's
carry-on luggage violated the Fourth Anmendnent's proscription

agai nst unreasonabl e searches.” As a result, the district court



al | oned Hernandez to withdraw her guilty plea.

Her nandez then noved to suppress the heroin. Rat her than
hol ding an evidentiary hearing on the suppression notion, the
parties agreed to let the district court decide on the basis of the
transcript of Hernandez's detention hearing and the DEA s report of
the investigation. Her nandez argued that under Bond, the
mani pul ati on of her suitcase was an illegal search violating the
Fourth Anmendnment and that the resulting contraband was “fruit of
t he poi sonous tree” that nmust be suppressed. See United States v.
Ri vas, 157 F.3d 364, 368 (5th G r. 1998). The governnent argued
t hat the contraband shoul d not be suppressed because Oficer Ordaz
had consent to search the suitcase, and because of the inevitable
di scovery/i ndependent source doctrine.

The district court granted the notion to suppress. The court
concluded that Bond was directly on point and found that
Her nandez's Fourth Amendnent rights were violated because O ficer
Ordaz searched her suitcase w thout probable cause and prior to
obt ai ni ng consent. The court determned that the inevitable
di scovery/i ndependent source doctrine did not apply because it was
clear that the officers were not pursuing a substantial alternative
line of investigation when the suitcase was being search. The
court noted that no one had reported that drug trafficking was
occurring at the bus station, nuch |less that Hernandez m ght be

i nvol ved. Al so, there were no drug-sniffing dogs present to alert



the officers to Hernandez's suitcase. Not ably, the court
characterized Oficer Odaz's testinony that his suspicion
concerni ng Hernandez did not increase after he had mani pul at ed her
suitcase as “untruthful.” The reasons the district court concl uded
Ordaz was lying were that (a) it is “incredible” that feeling
sonething suspicious in the bag did not increase Odaz's
suspicions; and (b) Odaz gave inconsistent testinony on this
poi nt .

Furthernore, the <court found that Oficer Odaz “was
suspi ci ous of Hernandez only because she | ooked nervous, she was
anxi ous, her suitcase appeared heavy, the suitcase did not have an
identification tag and the suitcase appeared new.” However, the
court noted that “none of these observations alone, or together,
rose beyond suspicion.” Rat her, according to the court, those
characteristics could have been observed fromwat chi ng “an i nnocent
person who is not engaged in drug trafficking.” As a result, the
court found “incredible officer Odaz's testinony that his
suspicions were unaffected by his 'touching and feeling' of the
' Bagmax' suitcase.”

The court al so concluded that Hernandez's subsequent consent
did not cure the earlier violation. However, the court nmade no
findings regarding the voluntariness of Hernandez's consent. The

gover nnment appeals the district court's ruling.



1. STANDARD OF REVI EW

The district court's determnation of fact in ruling on a
nmotion to suppress are accepted unless the court's findings are
clearly erroneous. United States v. Jones, 234 F.3d 234, 239 (5th
Cir. 2000). A finding is clearly erroneous if the court is left
with the "definite and firm conviction that a m stake has been
commtted.” Anderson v. City of Bessener Cty, 470 U S. 564, 573
(1985) (quoting United States v. United States GypsumCo., 333 U. S.
364, 395 (1948)). Questions of |law are reviewed de novo. Jones,
234 F.3d at 239. The court views the evidence in the |ight npst
favorable to the prevailing party, which in this case is the

def endant . | d.

I11. D scussion

The governnent appeals the district court's grant of
Her nandez's notion to suppress the heroin seized after searching
her suitcase. W note that the governnent does not argue on appeal
that the district court erred in concluding that the physical
mani pul ati on of Hernandez's suitcase was an illegal search under
the Suprene Court's decision in Bond. It is well established that
i ssues rai sed before the district court but not presented on appeal
are wai ved. HC Gun & Knife Shows, Inc. v. City of Houston, 201
F.3d 544, 548 (5th Cr. 2000). Therefore, we need not consider

that issue in detail because the governnent has effectively



conceded that O ficer Ordaz's mani pul ati on of the suitcase was an
illegal search

The threshold question for this court is whether Hernandez's
subsequent consent to search her |uggage cured any possible Fourth
Amendnent violation. Wen a person gives consent to search, that
consent “may, but does not necessarily, dissipate the taint” of a
prior Fourth Amendnent violation. United States v. Chavez-
Villarreal, 3 F.3d 124, 127 (5th G r. 1993). The admssibility of
the challenged evidence “turns on a two-pronged inquiry: 1)
whet her the consent was voluntarily given; and 2) whether the
consent was an i ndependent act of free wll.” Jones, 234 F. 3d at
242 (citing Chavez-Villarreal, 3 F.3d at 127). The first prong of
this inquiry “focuses on coercion, the second on causal connection
with the constitutional violation.” Chavez-Villarreal, 3 F.3d at
127.

To det erm ne whet her consent was voluntarily given, the court
uses a six factor test: 1) the voluntariness of the defendant's
custodi al status; 2) the presence of coercive police procedures; 3)
the extent and level of the defendant's cooperation with the
police; 4) the defendant's awareness of his right to refuse
consent; 5) the defendant's education and intelligence; and 6) the
defendant's belief that no incrimnating evidence will be found.
Jones, 234 F.3d at 242 (citing United States v. Shabazz, 993 F. 2d

431, 438 (5th GCr. 1993)). No single factor in this test is



di spositive. |d.

To determne whether the defendant's consent was an
i ndependent act of free will, breaking the causal chain between the
consent and the constitutional violation, we nust consider three
factors: 1) the tenporal proximty of the illegal conduct and the
consent; 2) the presence of intervening circunstances; and 3) the
purpose and the flagrancy of the initial msconduct. Jones, 234
F.3d at 243 (citing Chavez-Villarreal, 3 F.3d at 128).

A. Vol untariness of Consent

Turning to the first prong of the test, we find that
Her nandez's consent was voluntarily given. First, Hernandez's
custodi al status was voluntary. Hernandez naintains that she did
not feel free to | eave for Washington, D.C., after having a police
of ficer board the bus where she was seated, identify hinself, and
t hen ask her to disenbark fromthe bus. However, Hernandez was not
i n custody when she consented to | eave the bus or gave her consent
for the suitcase to be searched. She had not been arrested and
there is nothing in the record to suggest that she did not feel she
could refuse to give her consent or speak with Oficer Ordaz. See
United States v. Cooper, 43 F. 3d 140, 146 (5th Gr. 1995) (finding,
under simlar circunstances, that because a reasonabl e person woul d
have felt free to decline the officer’s request, the initial
contact with the defendant was a legitimate and conpletely

consensual citizen-police encounter). Approaching soneone who is



in a public place, identifying oneself as a police officer, and
aski ng questions does not constitute a seizure. United States v.
Gonzal es, 842 F.2d 748, 752 (5th G r. 1988) (citing United States
V. Hanson, 801 F.2d 757, 761 (5th Cir. 1986)).

Second, Oficer Ordaz's actions were not coercive. Hernandez
contends that Oficer Ordaz's actions of follow ng her around in
the bus station was intimdating and, thus, coercive. However ,
there is no evidence in the record to indicate that Hernandez even
knew she was being observed by police officers. Oficer Odaz
boarded the bus by hinself. He did not display a weapon and he did
not attenpt to threaten Hernandez in any way.

Third, Her nandez's cooperation wth the police was
substantial. Hernandez argues to the contrary. She notes that she
did not give Oficer Ordaz the conbination to her suitcase and t hat
she falsely stated that there were no drugs in the suitcase and
that she did not pack the suitcase. Nevert hel ess, Hernandez
voluntarily agreed to get off the bus with Oficer Odaz. She
wllingly identified her suitcase and gave perm ssion for O ficer
Ordaz to search it. There is nothing in the record that indicates
Her nandez di spl ayed any hostile actions toward any police officer
or that she attenpted to frustrate their investigation in any

consi der abl e manner.
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Fourth, we find that it is not clear fromthe record whether
Her nandez was aware of her right to refuse consent. The record
indicates that Oficer Ordaz did not inform her that she did not
have to di senbark fromthe bus upon his request or that she di d not
have to consent to the search of her suitcase. However, this
factor is but one of six to be considered by this court. United
States v. CGonzales, 79 F.3d 413, 421 (5th Cr. 1996). And, the
governnent is not required to show that the defendant was aware of
her right of refusal. See Gonzales, 842 F.2d at 755 (finding that
“apprising” suspect of the right to refuse consent is not required
to render the consent voluntary”).

Fifth, the record indicates that Hernandez is well educated.
Her nandez contends that she did not have any education or training
in police-civilian interaction. This is not surprising. Most
civilians do not have that type of education. However, Hernandez
has graduated from nedi cal school and clains to have been on her
way to Washington, D.C., where she intended to pursue further
medi cal training. In addition, she is conversant in both Spanish
and English. There is nothing to indicate that a | ack of education
i npacted the voluntariness of her consent.

Sixth, it islikely Hernandez knew that incrimnating evidence
woul d be found. However, if she did not know of any drugs inside
the suitcase as she initially clained, there would have been no

reason for her to deny consent for a search. Thus, there is
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nothing under this factor to indicate that her consent was not
vol unt ary.

Based on the six factors discussed above, we find that
Her nandez voluntarily consented to having the police search her
sui tcase. However, we nust still determ ne whether the consent was
an i ndependent act of free will. In other words, we nust consider
whet her the causal connection between the constitutional violation
and Hernandez's consent was sufficiently broken.

B. Consent as an | ndependent Act of Free WII

To determne whether the causal connection between the
constitutional violation and Hernandez's consent was sufficiently
broken, we nust apply the three factors under the second prong of
the adm ssibility test, which were al ready nenti oned above. Having
done that below, we find that there was not a sufficient break in
t he causal connection between the initial search of Hernandez's
suitcase and the |later search to which she consented. Therefore,
even though Hernandez voluntarily consented to Oficer Ordaz’'s
openi ng her suitcase and searching it, her consent did not cure the
Fourth Anendnent violation caused by Oficer Odaz's prior
mani pul ati on of the suitcase.

First, there was a close tenporal proximty between the
illegal search of Hernandez's suitcase and her renoval fromthe bus
and the subsequent search with Hernandez's consent. O ficer

Ordaz's initial mani pul ati on  of Her nandez's suitcase and
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Her nandez' s consent were closely related in tinme. The governnment
points to no intervening circunstances.

The police m sconduct, however, was not flagrant. O ficer
Ordaz' s physical mani pul ati on of the suitcase |Iikely woul d not have
been consi dered a search under Fifth Circuit precedent at the tine.
Nevert hel ess, consideration of the above three factors |leads this
court to conclude that the causal connection between the violation
and the consent was not broken. Therefore, we agree with the
district court's finding that it was only after Oficer Ordaz had
mani pul ated the suitcase and had felt what he thought were
narcotics that he decided to approach Hernandez and ask her for
consent to search the suitcase.

Rat her than consider the second prong of the test used to
det er m ne whet her chal | enged evi dence i s adm ssi bl e, the governnent
cites United States v. |barra-Sanchez, 199 F.3d 753, 761 (5th Cr
1999) (quoting Wng Sun v. United States, 371 U. S. 471, 488 (1963))
for the proposition that, “To warrant suppression, the chall enged
evi dence nust have been obtained 'by exploitation of [the all eged]

illegality. I n | barra-Sanchez, the police officers nade a fel ony
stop of a van. As the officers approached the vehicle, they
snel |l ed an odor of marijuana and deci ded to conduct a “protective
sweep” under Terry v. Chio, 392 US. 1 (1968). They drew their

weapons, ordered the passengers out of the van, handcuffed them

and placed themin the back of the police cars. |barra-Sanchez,
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199 F.3d at 757. The defendants argued that the officers' show of
force “converted a Terry stop based on reasonabl e suspicion into a
full-blown arrest for which the officers had no probable cause.”
ld. at 760-61. The court, however, held the that there was no
causal link between the alleged arrest and the evidence of
mar i j uana because the police had probable cause to search the van
for drugs, and “it made no difference to the ultimate result
whet her [the passengers] stood by the side of the road or sat
handcuffed in police cars.” 1d. at 762.

In the instant case, however, the illegal search did nmake a
difference. The district court found that Oficer O daz becane
sufficiently suspicious to engage Hernandez in conversation only
after he had detected a hard, heavy item in the suitcase. W
cannot conclude that this factual finding is clearly erroneous
because O ficer Ordaz contradi cted hinsel f when he was asked about
how t he mani pul ati on of the suitcase affected the investigation.
The district court rejected Oficer Ordaz's assertion that he had
al ready decided to approach Hernandez before manipulating the
suitcase and that his suspicions were unaffected by the illega
sear ch.

The governnent also cites the Sixth Crcuit's decision in
United States v. Flowal, 234 F.3d 932 (6th Cr. 2000). In Flowal,
DEA agents were inforned that an airline passenger en route from

Los Angel es to Fort Wayne, Indi ana, matched a drug-courier profile.
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ld. at 934. The agents intercepted Flowal's |uggage while he was
waiting for a connecting flight in G ncinnati. Ild. The agents
shook the luggage to see if anything noved around, but they did not
di scover anything suspicious. 1d. In addition, a drug-sniffing
dog did not alert the agents to any drugs inside the |uggage. |d.
Nevert hel ess, the agents approached Flowal and asked him for
consent to search his luggage, which he authorized. 1d. Flowal
did not have a key to the |luggage | ocks, so the officers had to
open the bag by alternative neans. |d. |Inside the |uggage, the
of ficers found over five kilograns of cocaine. |d.

Flowal, citing Bond, clainmed that the officers had viol ated
his Fourth Amendnent rights when they shook and pushed on the
| uggage to determne if there m ght be anything suspicious inside.
The Sixth G rcuit disagreed and expl ai ned that

t he search of Fl owal ' s | uggage was not
unconstitutional under Bond. The officers investi-
gated Flowal's | uggage because he matched the drug
courier profile, not because they had felt
sonet hing suspicious init. |In other words, unlike
the agents in Bond, the officers in this case had a
reasonable belief that the |uggage could contain
contraband before ever touching it. In fact,
neither the officers' prodding of the |uggage nor
the drug-sni ffing dog reveal ed anyt hi ng suspi ci ous,
hence the reason the officers approached Fl owal and
obt ai ned his consent to search the bags.
Flowal, 234 F.3d at 935. Fl owal , however, 1is inapposite to

Her nandez's case. As we have already noted, in Hernandez's case

the district court found that Oficer Ordaz decided to approach
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Hernandez only after he had felt sonmething suspicious in her
sui t case. There is no evidence that Oficer Ordaz believed

Her nandez' s suitcase contai ned drugs before he manipulated it.

V. CONCLUSI ON
For the foregoi ng reasons, we hold that Hernandez's subsequent
consent to search her suitcase did not cure the Fourth Amendnent
violation resulting fromOficer Ordaz's prior mani pul ati on of the

suitcase. The judgnent of the district court is AFFI RVED
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EDI TH H JONES, dissenting:

The panel nmjority here concludes that Hernandez
voluntarily consented to the search of the black suitcase, but her
consent did not overcone the taint of the suitcase’s
unconstitutional investigative squeeze by Oficer Ordaz. Applying

the exclusionary rule, they hold that evidence of 4 kilograns of

cocaine from the drug seizure nust be suppressed. Wth due
respect, | dissent. | believe Hernandez’ s consent was a product of
her free wwll and not of the exploitation of the unconstitutional
conduct .

The exclusionary rule’ s primary purpose is to di scourage

unconstitutional police msconduct. See, e.q., Illlinois v. Krull,

480 U. S. 340, 347, 107 S.Ct. 1160, 1165 (1987). Thus, evidence may
be suppressed when it has been obtained directly or indirectly

through illegal police activity. Wng Sun v. United States, 371

U S 471, 484, 83 S. . 407, 416 (1963). The exclusionary rule is
not, however, enployed “when the nexus between the illegal police
activity and attai nment of the evidence is sufficiently attenuated
so that the taint resulting from the m sconduct is dissipated.”

United States v. Sheppard, 901 F.2d 1230, 1234 (5th Gr. 1990)

(citing Wng Sun, 371 U S at 488, 83 S. . at 417). When a
suspect voluntarily consents to a search that reveals the

incrimnating evidence, this my, but does not necessarily,
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overcone the taint of the illegal police activity. Brown v.

[Ilinois, 422 U.S. 590, 604-05, 95 S. Ct. 2254, 2261-62 (1975).
The mjority opinion follows these authorities and

considers both the voluntariness of the suspect’s consent and

whet her the consent represented an independent act of free wll.

United States v. Chavez-Villareal, 3 F.3d 124, 127 (5th Gr. 1993).
Factors that bear on the latter issue, which the Suprene Court has
al so characterized as whet her the consent was based on expl oitation
of illegality,! include: the tenporal proximty of the illega
conduct and the consent, intervening circunstances, and
“particularly, the purpose and flagrancy of official m sconduct.”

Rawl i ngs v. Kentucky, 448 U. S. 98, 107-09, 100 S.C. 2556, 2562-64

(1980). (quoting Brown, 422 U.S. at 603-04, 95 S.Ct. at 2261-62).

While the majority opinion finds Hernandez’s consent to
have been voluntary, it denies that her consent was an i ndependent
act of free will based solely on the factors of close tenpora
proximty with the bag squeeze, and no proof by the governnent of
i nterveni ng circunstances. The nmajority concede that the officer’s
conduct in squeezing Hernandez’'s checked suitcase was not fl agrant

(and did not even violate Fifth Circuit lawat the tine),? but they

1 See Wng Sun, 371 U. S. at 488, 83 S. . at 417.

2 The United States conceded arguendo a Fourth Anendnent
violation at oral argunent, but it is far from certain that the
Suprene Court’s decision in Bond v. United States, 529 U S. 334,
120 S. . 1462 (2000), extends to the mani pul ati on of the exterior
of luggage consigned to transportati on conpani es’ baggage handl i ng
operations. In this court, manipulation of suitcases delivered to
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i gnore the Suprene Court’s statenent that this |ast circunstance is
“particularly” inportant. See Brown, 422 U. S. at 603-04, 95 S. Ct
at 2261-62. In ny view, the majority failed properly to bal ance
these three factors.

This case differs critically from other Fifth Grcuit
cases in which the court concluded that consent was not the product
of a suspect’s free wll. Al of those cases involved prol onged
illegal detention of suspects pursuant to traffic stops. United

States v. Jones, 234 F.3d 234, 241 (5th Cr. 2000); United States

v. Dortch, 199 F.3d 193, 201 (5th Cr. 1999); United States v.

Chavez-Villareal, supra. In those cases, the suspects were not

free to leave the roadside; identification papers or drivers’
Iicenses had been retained by the |aw officers; and the suspects
had to be aware that they were under investigation for crinmes other
than the mnor traffic violations for which they were stopped. The
tenporal proximty, indeed sinmultaneity, of the illegal detentions
and the suspects’ subsequent consents did not sinply exist. As a
matter of law, we inplied, it caused them to consent, for al

practical purposes, because the illegal detentions continued until

the baggage handling area (as opposed to those kept with the
passenger in an on-board overhead conpartnent), has been held
constitutional for sone years. See United States v. Karman, 849
F.2d 928 (5th Gr. 1988).
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t hey gave consent.® |n Chavez, the court pointed out the inpact of
the coercive police detention conduct. Chavez, 3 F.3d at 127.
Here, however, tenporal proximty did not functionin the
sane way, since Hernandez never knew her bag had been squeezed or
i nvesti gat ed. One of our cases nakes precisely this point,
enphasi zing that consent to search was effective where the suspect
who gave consent did not know of the prior police m sconduct

United States v. Richard, 994 F. 2d 244, 252 (5th Gr. 1993). And

in any event, tenporal proximty alone is not determ native of
whet her the consent was a product of the suspect’s independent free

will. See Kelley, 981 F.2d at 1471.

Second, while Hernandez was not told that she was free to
| eave or could refuse consent to search, she was not detained
illegally. The police did not hold onto her |I.D. or her tickets.
There i s no causal connection between her giving of consent and the
illegal conduct in squeezing the suitcase. As noted, illega
detention is the critical occurrence in all of the cases in which
the exclusionary rule was ultimately applied.

Third, even the illegality of the detention and the

tenporal proximty are not determ native where the police did not

3 It is true, of course, that an illegal detention alone does
not preclude a finding of voluntariness. See, e.q., United States
v. Kelley, 981 F.2d 1464, 1471 (5th Cr. 1993); see also United
States v. Navarro, 169 F.3d 228, 231 (5th Cr. 1999). In both
t hese cases, this court applied the Brown factors and held that the
consents to search purged the taint of any possible Fourth
Amendnent violation. See also Rawlings v. Kentucky, supra.
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engage in flagrant m sconduct or exploit their violations. The

Suprene Court bears out this calculus in Rawings v. Kentucky,

where the suspect confessed “after being in what was assuned to be
an illegal detention for forty-five mnutes. Appl ying the
attenuation exception to the exclusionary rule, the Court

enphasi zed the informal nature of the detention.” See Sheppard,

901 F.2d at 1235, n.10 (summarizing Rawl i ngs). The Court al so
pointed out that the officers there appeared to be acting in good
faith and unaware that their conduct mght violate the Fourth
Amendnent. Rawlings, 448 U. S. at 110-111, 100 S.C. at 2564. The
Court concl uded:

the conduct of the police here does not rise to the

| evel of conscious or flagrant m sconduct requiring
prophyl actic exclusion of petitioner’s statenents.

Rawl i ngs, 1d.

The majority concede that the officers’ conduct here was
hardly flagrant. On the contrary, they were alnost surely
follow ng then-applicable Fifth Crcuit law. They were not trying
to “exploit” a Fourth Anendnent violation when they questioned
Her nandez and obtai ned her consent to search the suitcase. This
“particul arly” relevant factor should wei gh heavily in favor of the
governnent’s position.

Finally, it seens that rather than there being no

i ntervening circunstances,* the single circunstance that expressly

4 Anpbng such i ntervening circunstances are the giving of Mranda
warnings, Brown v. Illinois, supra; and telling the suspect he
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attenuates the illegal conduct from Hernandez’s consent is the
separateness of the two events. Unlike all the other cases where

this court has suppressed evidence, Hernandez' s consent was not

precipitated by illegal detention or her awareness of any ill egal
conduct by the police. 1In no sense can it be concluded that her
free wll was “overborne” by the officer’s previous conduct.

Li kewi se, this court held that consent to search obtained from a
person who was unaware of anot her person’s involuntary consent was

based on intervening circunstances. United States v. Richard,

supra.

As theultimate inquiry for the attenuati on exceptionis
whet her the suspect consented as an independent act of free wll,
| fail to see how the mgjority find otherw se. Appl ying the
exclusionary rule to overcone Hernandez's consent makes no sense
her e.

For these reasons, | would REVERSE the district court’s

j udgnent .

could refuse to consent, Kell ey, supra.
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