UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 00-20646
In the Matter of: DAVI D J. FELT,
Debt or.
THE OFFI CE OF THRI FT SUPERVI SI ON,
Appel | ee,
VERSUS
DAVI D J. FELT,
Appel | ant.

Appeal fromthe United States District Court
For the Southern District of Texas

June 21, 2001
Before JOLLY, DeMOSS, and STEWART, Circuit Judges.

DeMOSS, Circuit Judge:
| .
The Office of Thrift Supervision (“OTS")?! brought this action
as an adversary proceeding in 1993 against Debtor David J. Felt

(“Felt”) in the Bankruptcy Court for the Southern D strict of

101S, an office within the Departnent of the Treasury, is the
federal agency with primary responsibility for regulating savings
associ ations, or “thrifts.”



Texas. OIS sought a declaration that a debt reflected in a prior
district court judgnent was non-dischargeable in bankruptcy as
provided by 11 U S.C. § 523.2 In March 1997, the district court
entered a final judgnent declaring a portion of the debt non-

di schargeabl e, and on appeal, a panel of this Court reversed in

part and remanded. See OIS v. Felt, No. 97-20418 (5th Gr. Mar. 1,
1999) (unpublished) (remanding to the district court for
consideration of any additional evidence Felt was denied the
opportunity to present when the district court granted OIS summary
j udgnent sua sponte and without giving ten days notice). Follow ng
remand, the district court again entered a final judgnent in favor
of OIS, declaring a portion of the debt non-di schargeabl e. Finding
no reversible error, we affirm
1. BACKGROUND

A.  The Reliance Judgnent at |ssue:

The following is an abbreviated sunmary of the facts which
gave rise to the entry of the 1991 judgnent, the dischargeability
vel non of which, is the subject of this appeal.

In Decenber 1983, Felt purchased all of the issued and
outstanding stock of Bow e County Savings and Loan Associ ation
(“Bowie”), in New Boston, Texas. Bow e was a state-chartered,

federally insured thrift regulated by the Federal Honme Loan Bank

2The debt at issue is a final judgnent (“the Reliance Judgnent”)
for $4,271,120 plus interest and costs, entered against Felt in
favor of OTS.



Board (“FHLBB"), the federal agency which preceded OIS as the
federal thrift regulator. Felt borrowed nearly $1.5 mllion for
the purchase of Bowie, part from Texas |nvestnent Bank and the
remai nder from Anerican Guaranty, Inc. (“Ad”), which was Felt’s
whol | y- owned cor poration

Al nmost immediately after acquiring Bow e, Felt becane the
president, CEO, Chairman of the Board, a director, and sole
st ockhol der of the institution. Felt also noved the thrift’s home
office to Houston and changed its nane to Reliance. Based upon
Felt’s self-dealing and harmto Reliance through the indirect sale
of two |loans by AD (Felt’s conpany), to a subsidiary of Reliance,
the FHLBB' s enforcenent office sought Felt’s consent to entry of an
order renmoving him as a Reliance director and officer and
prohibiting himfromfurther involvenent in the thrift’'s affairs.
The FHLBB al so sought a consent cease and desi st order against
Reliance itself based on regulatory viol ations.

Though Felt clains he did it just to avoid spending mllions
def endi ng agai nst the FHLBB, he consented to sell his 100%i nt er est
in Reliance, and Reliance itself consented to a cease and desi st
order. These agreenents were nenorializedin a Letter of Agreenent
Felt executed on August 29, 1986, and a related Menorandum of
Clarification. Felt specifically agreed to either sell his
Rel i ance stock within six nmonths, subject to FHLBB approval of the
transaction and offering materials, or to transfer his shares to a
trustee. The FHLLB agreed to keep the terns of the agreenent
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confidential, but Felt was not required to do so.

In the neantine, both Reliance and AG were becomn ng
financially distressed. Reliance’s audited financial statenents
from 1986 showed a net worth of only $96, 936, far bel ow regul atory
requi renents. Simlarly, AG@ was insolvent by $614,824 as of
Cctober 1986. Felt personally owed AG@ over $2.1 mllion.

I n Sept enber 1986, as president of AG, Felt wote to several
hundred AG@ not ehol ders describing AG’'s financial health as poor.
Wt hout disclosing his own personal debt to AD, the letter inplied
that AG could not repay the investors’ notes. But Felt offered
t hese noteholders an opportunity to “exchange” their notes for
Rel i ance stock. Specifically, Felt's letter stated:

[t]o try to solve AG’'s problens by reducing its
debt | wll be preparing an offering circular for

my stock in Reliance Savings Associ ation for review
by the Federal Honme Loan Bank Board. Once the

reviewis conpleted, | plan to offer you the option
of exchanging your AG note for Reliance Savings
st ock.

Felt included with the letter a 72-page “prelimnary offering
circular,” which portrayed Reliance’s condition as healthy. That
circular relied upon Reliance’s unaudited financial statenents and
announced that as of June 1986, Reliance stakeholder equity

exceeded $1.3 million. The circular also noted that the “exchange”



sale of stock would qualify for “push-down” accounting treatnent,
so that stockholder’s equity in Reliance would rise to $4.5
mllion.?3

Felt admtted that he acted as the coordinator for the
offering circular and that he reviewed the prelimnary circular
before causing it to be sent out. However, that circular failed to
disclose the following: 1) that Reliance was subject to a cease and
desi st order; 2) that federal regulators were requiring Felt to
di spose of all of his stock and di sassoci ate hinself fromReliance;
and 3) that Specialty Finance Conpany, another Felt-owned entity,
woul d finance approxi mately 33%of the Reliance stock purchases on
favorable terns. Felt’s attorney advised himto nmake the full est
di scl osure possible inthe circular and to obtain FHLBB approval of
the offering circular “as a hedge against clains of failure to
disclose material information or the mnmaking of m sleading
statenents,” but his |awer never knew about the Letter of
Agreenment and Menorandum of C arification requiring Felt to sell
and disassociate from Reliance. Felt claims that he didn't

di scl ose these matters because of the confidentiality clause.

3Push-down accounting permts an acquired thrift to push down the
value that is paid for the stock to the bal ance sheet, to the net
worth section. Even though the thrift itself does not receive the
nmoney, the value the new owners pay for the stock establishes a new
basis for the thrift’'s assets, liabilities, and equity. The books
show t he excess of the purchase price over fair market val ue as the
i ntangi bl e asset “goodwi | |.”



On Septenber 23, 1986, Felt’'s attorney sent a Form OC
(Ofering Grcular) for the sale of Reliance stock to the FHLLB for
its review and approval. FHLLB s |egal staff responded to Felt’s
attorney that the circular was materially deficient and that it
could not even be reviewed wthout audited 1986 financi al
statenents with the auditors’ opinions. Felt’s lawer infornmed
Felt of the FHLBB s response. Felt contacted Reliance s outside
auditors (the firm of Peat, Marwick et al.) and requested an
opi nion for the offering docunents. The auditors, however, refused
“to be associated with the circular at all.” Peat Marwi ck had been
audi ting Reliance’ s June 1986 consol i dated fi nanci al statenents and
issued a report explaining that it could not opine that the
statenents were in accord with generally accepted accounting
princi ples because it had not been provided adequate information
from Rel i ance.

Felt continued with efforts to and did produce a final
offering circular, and that circular was never submtted to the
FHLBB for approval. On Decenber 22, 1986, Felt miled the
unapproved final offering circular to potential investors. The
final circular contained a disclosure statenent to highlight
changes fromthe prelimnary circular, and it infornmed potenti al
investors that Felt had now determ ned that the offering “is not
required to be approved by the FHLBB.” Felt infornmed the investors

that audited financial reports had been prepared but were not



i ncl uded. Felt also stated in his circular that push-down
accounting was appropriate and that Reliance woul d have a positive
capital balance of $4.5 million after the sale.

On Decenber 31, 1986, Felt sold all 450,000 shares of his
Rel i ance stock at $10 per share. Approximtely 150 A investors
exchanged their notes for about 60% of the Reliance stock. A
second group of five investors paid cash, and the renai ning eight
i nvestors purchased roughly 33%of the remai ning stock for no noney
down with financing from Felt’s Specialty Finance Conpany, which
hel d the stock as collateral for the |oans.

As promised, Reliance’s initial financial statenents after the
sale reflected a net worth of $4.5 mllion using push-down
accounting to account for the sale of the stock. Peat Marw ck
| ater determ ned that push-down accounting was not appropriate in
this case under generally accepted accounting principles because
nmore than 10% of the stock was financed by Specialty Finance, the
seller’s entity, and thus was not at “arms |length”. FHLBB
anal ysts also concluded that the transaction was not at arms
|l ength because (1) the noteholders already had a business
relationship with Felt and it appeared they were “coerced” into
swappi ng debt for stock, and (2) AGd was an affiliate of the
seller. Felt conceded in his deposition that he “probably” knew
that 90% and that he “definitely” knew that a high percentage of
his Reliance stock had to be sold at armis length to qualify for
push-down accounting. The FHLBB ordered Reliance to reverse the
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push-down accounting entries; thus, Reliance showed a negative net
worth of $5.6 million. Suffice it to say, Reliance was never able
to recover from such a huge insolvency, and in 1988, the FHLBB
pl aced the thrift into receivershinp.

In April 1988, the FHLBB enforcenent office commenced a
recision action against Felt, seeking an injunction and an order
requiring Felt to rescind the 1986 sale of Reliance stock, and
alleging that Felt failed to obtain FHLBB approval of the sale in
violation of 12 CF.R 8 563g.2 and that he used an offering
circular containing material msstatenents and omssions in
violation of 12 CF. R § 563g.10. On July 24, 1989, the district
court, Judge Lynn Hughes presiding, found Felt |iable because he
failed to obtain FHLBB approval for the offering circulars as
requi red by FHLBB regul ati ons. After a hearing on damages, the
district court ruled that when he sold the Reliance stock, Felt
knew that Reliance would not be eligible to use push-down
accounting and that the stock would be worthless i nmedi ately after
the sale. On January 9, 1991, the district court entered the
Rel i ance Judgnment awardi ng damages in the amount of roughly $4.2
mllion to OIS “in trust for individuals . . . who purchased
reliance Savings Association stock from David J. Felt during
Decenber, 1986.” Felt appealed, and a prior panel of this Court

summarily affirned.



B. Post-Reliance Judgnent Facts:

On Septenber 1, 1992, while OTSwas still trying to collect on
the Reliance Judgnent, Felt filed for bankruptcy under Chapter 11
the case was |l ater converted to a Chapter 7 case. On June 25,
1993, OIS filed a claim against Felt’s bankruptcy estate for
roughly $6.4 mllion (the Reliance Judgnent plus costs and
interest). In July, OIS filed a conplaint for determ nation of
non-di schargeability in the bankruptcy court, thus comencing this
case as an adversary proceeding under 11 U S. C. 8§ 523(c)(1). OIS
sought a declaration that +the Reliance judgnent is not
di schargeabl e under several subsections of 523, including (a)(4),
which bars the discharge of a debt resulting from “defal cation
while acting in a fiduciary capacity.” The parties filed
di spositive cross notions on the discharge issue. I n Novenber
1994, the district court withdrewthe reference fromthe bankruptcy
court and assigned the case to Judge Lee Rosenthal, who on
Septenber 25, 1995, issued an order disposing of various notions
i ncluding a notion brought by Felt for a determ nation that he was
not a fiduciary under 88 523(a)(4) and (e), or the common | aw. The

district court ruled that Felt was a fiduciary under § 523(a)(4),



t he pl ai n | anguage of 8§ 523(e),* and the comon | aw, and asked t hat
OTS submt a proposed final judgnment or identify unresol ved i ssues.

OTS subm tted the foll ow ng unresol ved i ssues: (1) whether OTS
had standing to pursue the non-dischargeability action; and (2)
whet her Felt’s breaches of fiduciary duty reflected a “wllful”
negl ect of duty as would be required for a finding of defal cation
under 8 523(a)(4).

The district court, without further briefing, granted OIS s
cross-notion for partial sunmary judgnent, dismssing Felt’s
affirmati ve defense that OIS | acked standing. The court rul ed sua
sponte that Felt’s acts were “wllful” as a matter of law, and the
district court entered a final judgnent on March 31, 1997. Felt
appeal ed, and a prior panel of this Court “reversed in part,
vacated in part, and renmanded in part” as to the district court’s
sua sponte grant of summary judgnent on the question of

W llfulness. See OIS v. Felt, No. 97-20418 (5th Gr. Mar. 1, 1999)

(unpublished). On remand, OIS noved for summary judgnent on the
issue of willfulness, and after full briefing, the district court
granted OIS s notion on June 29, 2000. From the final judgnent

entered thereupon, Felt tinely appeals.

“According to 8 523(e), “[alny institution-affiliated party of
a depository institution or insured credit wunion shall be
considered to be acting in a fiduciary capacity with respect to the
pur poses of subsection (a)(4) or (11).
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I11. DI SCUSSI ON

A Whet her Felt can relitigate whether he was a fiduciary,
whet her he breached his fiduciary duties, and whet her OTS
has standing to contest the dischargeability of a debt on
behal f of investors?

As a prelimnary matter, OIS argues that certain issues in
this case have been resolved by the prior panel, and that
disposition is the | aw of the case. Specifically, OIS argues that
our prior panel necessarily had to have decided that Felt had a
fiduciary duty and breached the sanme to neke relevant the
determ nation of willfulness. Had no such finding been inplicitly
made by the prior panel, argues OIS, the issue of wllful ness would
have been irrel evant and there woul d have been no reason to renmand.
As OTS argues, the prior panel first accepted and affirned, al beit
inplicitly, the district court’s rulings that Felt was a fiduciary
and that he breached his fiduciary duties.

It is clear froma reading of the prior panel’s opinion that
the only issue explicitly addressed was the district court’s sua
sponte grant of summary judgnent on the issue of Felt’'s
w || ful ness. The partial remand by the prior panel also was
explicitly linked to consideration of any additional evidence that
Felt produced “on the issue of willfulness.” Inplicit in the prior
panel’s consideration on the issue of wllfulness are the
prerequisite findings that Felt had and breached a fiduciary duty
to Reliance and the A@ investors. However, Felt argues that the

only “hol ding” of the prior panel is wth respect to the procedural
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defect inthe district court’s grant of sunmary judgnent sua sponte
on the issue of wllful ness.

W find adequate support for OIS s argunent in our own
precedent. The |law of the case doctrine applies not only to i ssues
decided explicitly, but also to everything decided “by necessary

inplication.” See Browning v. Navarro, 887 F.2d 553, 556 (5th Cir

1989). And, though not expressly addressed in an initial appeal,
those matters that were fully briefed to the appellate court and
were necessary predicates to the ability to address the issue or
i ssues specifically discussed are deened to have been decided
tacitly or inplicitly, and their disposition is |law of the case.

In Knotts v. United States, 893 F.2d 758 (5th Cir. 1990), a

personal injury claim under the Federal Tort Cains Act, the
governnent asserted imunity as a defense. The district court
rejected immunity, found both the governnent and the plaintiff to
be negligent, and apportioned 100%of the fault to the victim On
appeal, the governnent argued the district court’s error in
rejecting inmmunity. On appeal, this Court did not expressly
address the imunity argunent, but went on to vacate the judgnent
on other grounds, and it ordered reapportionnment of fault. 1In a
second appeal, the governnent tried again to raise its imunity
defense, but we held that the imunity defense was forecl osed by
our decisioninthe prior appeal. See id. at 761. |In so doing, we

stated that although not expressly addressed in the prior opinion,
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the inmmunity defense was Dbriefed and considered. Id.
Specifically, we stated “by remanding the case with instructions
that the district court apportion fault . . . we indicated, albeit
tacitly, our rejection of the United States’ claimof immunity.”
Id.

Here, the i ssues of whether Felt was a fiduciary, whether Felt
breached his fiduciary duty, and whet her OTS had standing to bring
the non-dischargeability action, were briefed, and are necessary
prerequisites to the relevance of considering the issue of
w Il ful ness. Consequently, we find persuasive the argunent that
the district court’s findings on those issues were inplicitly
affirmed by the prior panel and are the law of the case. Qur
review of Felt’s brief to our prior panel convinces us that those
issues were fully briefed to the prior panel and were, therefore,
inplicitly affirmed. Consequently, we conclude that the | aw of the
case doctrine precludes reconsideration of the issues of Felt’s
fiduciary status, his breach of his fiduciary duties, or OIS s
standing to pursue this action.

B. Whet her the sunmary judgnent evidence established as a
matter of lawthat Felt willfully engaged in defal cation
in breach of his fiduciary duties?

Here, Felt challenges the nerits of the district court’s

conclusion that, based wupon the wundisputed summary judgnent
evi dence, Felt’s breaches of his fiduciary duties were w |l ful and,

thus, constituted defalcation under 8§ 523(a)(4). W review a
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district court’s award of sunmmary judgnent de novo, applying the

sane standards applicable in the district court. See Sherrod v.

Anerican Airlines, Inc., 132 F. 3d 1112, 1119 (5th Gr. 1998). And

we revi ew the summary judgnent evidence in the |light nost favorable

to the non-noving party, inthis case Felt. See Melton v. Teachers

Ins. & Annuity Ass’'n, 114 F.3d 557, 559 (5th Cr. 1997). Sunmary

j udgnent under Rule 56 of the Federal Rules of Cvil Procedure is
thus appropriate only if
. the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together
wth the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the
moving party is entitled to judgnent as a matter of
I aw.
Fed. R Cv. P. 56(c).
The central issue in this case boils dowmn to whether Felt’s
breaches constitute defalcation for purposes of 8§ 523(a)(4), in
which case, the debt at issue would be non-dischargeable in

bankruptcy. The defal cation determ nation turns on the issue of

whet her Felt’'s breaches were “wil|ful.” See Mbreno v. Ashworth

892 F.2d 417, 421 (5th Cr. 1990) (stating that “defalcation is a
wllful neglect of duty, even if not acconpanied by fraud or

enbezzl enent”); see also Schwager v. Fallas, 121 F. 3d 177, 184, 185

(5th Gr. 1997). This Court has described the “w llful neglect” of
fiduciary duty as “essentially a reckl essness standard.” Schwager,
121 F. 3d at 185. Thus, willfulness is neasured objectively by

reference to what a reasonabl e person in the debtor’s position knew
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or reasonably should have known. See Roy v. Gravel, 143 B.R 825,

828 (WD. La. 1992), aff’'d, 983 F.2d 1062 (5th Gir. 1993). The
obj ective standard charges the debtor with know edge of the |aw
w thout regard to an analysis of his actual intent or notive. 1d.
at 828.

i. Duty to Reliance

First, with respect to Felt’s fiduciary duty to Reliance, the
district court concluded that Felt breached his duties to Reliance,
not just in one, but in three ways, each of which independently
supports a finding of defalcation: (1) he wllfully failed to
obtain FHLBB approval of his final offering circulars; (2) he
willfully drafted and used circulars that contained nmaterial
om ssions; and (3) he willfully m srepresented that Reliance would
be able to use push-down accounting to create a positive net worth
after conpletion of the stock sale. For the reasons noted bel ow
and for substantially the sane reasons stated by the district
court, we find that there is no genuine dispute that the evidence
establishes Felt's “willful” breach of the duty to Reliance.

FHLBB regul ations explicitly require that offering circulars
be approved by the FHLBB. See 12 C F.R 8 563g.2. As noted above,
as a fiduciary, Felt is presuned to know his | egal obligations, but

beyond this fact, here, Felt had actual know edge of the approval

requi renent. The Letter of Agreenent explicitly put Felt on notice

that in addition to requiring that he divest his interest in the
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Rel i ance stock, he was to obtain approval of any offering circul ar
or supporting materials. H's understanding of this fact is also
evi denced by the undi sputed fact that he submtted his prelimnary

circular to the FHLBB for approval. Despite his know edge that he

needed approval, Felt nonetheless caused the final offering
circular to be miled to potential investors wthout FHLBB
approval .

FHLBB regul ations also contain an explicit requirenent that
the offeror nust nmake full and truthful disclosures in offering
material s. See 12 CF.R 8 563g.10. Felt's attorney testified
that he expressly infornmed Felt of this duty, and Felt admtted as
much when he stated that he reviewed the offering materials for
“accuracy.” Notw thstanding his understanding of this duty, Felt
falsely wote that the final offering did not require FHLBB
approval. Additionally, the offering circulars failed to disclose
that Felt was required by the Letter of Agreenent to di spose of al
of his Reliance stock, or that Reliance was subject to a cease and
desi st order.

Concomitant with the duty not to nmake material om ssions is
the duty not to make material msrepresentations in offering
materials. See 12 CF. R 8 563g.10. The evidence here reveals,
through his own testinony, that Felt was aware that in order to
qualify for push-down accounting, thus increasing Reliance’ s paper
worth, nore than 90%of the transactions would have to be “at arm s
length.” In this case, a substantial majority of the stock sale
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was not at armis length by virtue of the fact that nore t han 30% of
the stock was financed by Specialty Finance and that Felt acted as
the coordinator for the sales transaction while simnultaneously
controlling Reliance, AGd, and Specialty Finance. The record
unanbi guously establishes that, at the tinme he prepared and
distributed the final offering materials, Felt objectively knew or
shoul d have known that the stock sale would not qualify for push-
down accounting and, thus, the stock would instantly be worthl ess
upon sale. This is probably the nost egregi ous exanple of Felt’s
w || ful behavior which qualifies as defal cation within the neaning
of 8§ 523(a)(4).

ii. Duty to A@ Investors

Finally and sinply put, with respect to Felt’s duty to the AG
investors, the record establishes that in addition to the materi al
m sstatenments and om ssions nmade to the AG not ehol ders (potenti al
investors), Felt utterly failed to disclose the personal benefits
he woul d obtain fromthe transaction. He also failed to disclose
to the potential investors that he personally owed A $2.1 million
($1.9 million of which was due the day after the stock sale), which
if paid off would have increased the solvency of A. G ven the
af orenenti oned actual and inputed know edge of his duty to make
full and truthful disclosures in his offering materials, these
m sstatenments and om ssions denonstrate at a very mnimm the

reckl essness required for a finding of defalcation under
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§ 523(a)(4).

V.  CONCLUSI ON

Havi ng conducted a de novo review of

this case and having
considered the parties

respective briefing with the benefit

we find no reversible error.
judgnent of the district court

of
oral argunent, Accordingly, the

is affirnmed for the reasons stated
in the district court’s nenorandum and order.

AFFI RVED.
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