IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-20624

RONALD NELSON DANI EL,

Peti ti oner- Appel | ant,

ver sus

JANI E COCKRELL, DI RECTOR,
TEXAS DEPARTMENT OF CRI M NAL JUSTI CE,
I NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas

February 25, 2002
Bef ore GARWOOD, JOLLY, and DeMOSS, Circuit Judges.
GARWOOD, Circuit Judge:

Peti ti oner-appel | ant Ronal d Nel son Dani el appeal s the district
court’ s deni al of habeas corpus relief as to his Texas conviction for
t he aggr avat ed sexual assault of achild. Daniel contends that: (1) his
guilty pl ea was not vol untary because his | awyer assured hi mhe woul d
be sentenced by a di fferent judge; and (2) such assurance constituted

i neffecti ve assi stance of counsel. W affirmthe district court’s



denial of relief.
Facts and Proceedi ngs Bel ow

Ronal d Dani el nol ested hi s niece for two years begi nni ng when she
was si x years ol d. Daniel forced her towear a blindfoldwhilehe: (1)
fondled her; (2) digitally penetrated her vagi na; (3) rubbed his crotch
agai nst hers; and (4) forced her to straddle him Daniel never had
vagi nal intercourse with her.

On March 4, 1994, Dani el was indicted for the aggravat ed sexual
assault of achild. H s case was assignedtothe 338th District Court
of Harris County, in which Judge Mary Bacon presided. Daniel had a
desireto pleadguilty because it woul d spare his ni ecethe angui sh of
testifyingtohis acts of nol estation. Daniel’s counsel, Janes Leitner,
i nformed him of Judge Bacon’s reputation for inposing very harsh
sentences for sexual of fenders, especially where the victi mwas achild.
Lei t ner advi sed Dani el agai nst pl eadi ng guilty to Judge Bacon wi t hout
an agreed sentence recommendation fromthe State, and recommended to
Dani el that he plead guilty toajury.! The case was set for trial on
August 1, 1994. On that day, visiting Judge WIliam Hatten was
presi di ng i nstead of Judge Bacon. The prosecutor, Jay Hileman, told
Leitner that the case could be reset to a date on whi ch Judge Bacon
woul d preside or that Judge Hatten coul d handl e the case. Leitner

consul ted wi t h Judge Bri an Rai ns, who had served as chi ef prosecutor in

YI'n Texas, if the puni shment for an of fense i s not absolutely fixed
by law, the defendant may plead guilty and have the jury assess
puni shment. See Tex. CRM Proc. CooE ANN. 8§ 26. 14,
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Judge Hatten’ s court. After hearingthe facts of Dani el’ s case, Judge
Rai ns expressed the view that Judge Hatten would be “very fair” in
sentencing Daniel. As aresult, Leitner advised Daniel topleadguilty
to Judge Hatten. When Dani el questioned whether Judge Hatten woul d
sentence him Leitner assured hi mthat he woul d. It is undi sputedthat
t he ti me- honored customof the Harris County crim nal courthouseis that
if a defendant pleads guilty to a visiting judge he wll also be
sentenced by that visiting judge. On August 1, 1994, Daniel pl eaded
guilty before Judge Hatten to t he aggravat ed sexual assault of achild
in violation of Tex. PeNaL CobE ANN. 8§ 22.021(a)(1)(B).

Dani el ' s sent enci ng heari ng was hel d on Sept enber 16 and 19, 1994.
Judge Bacon presi ded. Because Leitner di d not want to anger Judge Bacon
(and t hereby harmhi s client) by questioni ng her authority, he di d not
obj ect to Judge Bacon’s participation.? Leitner presented evi dence of
Dani el s progress inreceivingtreatnent for his pedophilia. Leitner
call ed Daniel as aw tness and the foll ow ng rel evant exchanges t ook
pl ace:

“Q You understand when you entered your plea that the

Court had a range of puni shnment anywhere fromdeferred

adjudication to life in the penitentiary?
A Yes.

2Judge Hatt en woul d have had jurisdictionto sentence Daniel. See
Johnson v. Bussey, 95 S. W 2d 990, 992 (Tex. G v. App. 1936) (observing
that the return of the regul ar j udge does not oust the speci al judge of
jurisdictionto “nmake orderly di spositionof the matters whi ch have been
undertaken by him”). However, it was not i nproper for Judge Baconto
sentence Daniel. See Jacksonv. State, 680 S. W 2d 809, 814 (Tex. Cim

App. 1984).



Q You understand that no matter what happens to you in

this case it’'s not the Judge's fault. It's not
anybody’s involved fault. 1It’'s sinply you.

A Yes, | do.”

Judge Bacon sentenced Daniel to the maxi mumpenalty provided for by
Texas | aw—+ifeinprisonand a $10, 000 fi ne. Judge Bacon of f ered Dani el
an opportunity to speak after sentencing, but Daniel declined.

On Cctober 19, 1994, Dani el noved for anewtrial on the grounds
that: (1) Leitner’s assurance t hat Judge Hatten woul d be t he sent enci ng
judge rendered his guilty pleainvoluntary under the United States and
Texas Constitutions; (2) Leitner’s failureto object to sentencing by
Judge Bacon constituted i neffective assi stance of counsel under the
Texas Constitution; (3) Leitner’ s assurance constituted ineffective
assi stance of counsel under the Texas Constitution; and (4) Daniel’s
life sentence constituted cruel or unusual puni shnment and was f orei gn
to due course of |aw under the Texas Constitution. On Novenber 30,
1994, Judge Bacon deni ed the notion.

Dani el continued to advance t hese four issues on direct appeal .
On March 13, 1997, the convictionwas affirnmed on direct appeal by the
Court of Appeal s for the Fourteenth District of Texas. Daniel v. State
of Texas, 1997 W. 109988 (Tex. App.-Hous. (14 Dist.)). On August 13,
1997, the Texas Court of Crim nal Appeal s deni ed Daniel’s petitionfor
di scretionary review. Daniel didnot seekreviewinthe United States
Suprene Court.

On August 6, 1998, Daniel filed a petition for post-conviction

relief instate court, arguing only that his pleawas i nvol untary under



Brady v. United States, 90 S. Ct. 1463 (1970). On Qctober 28, 1998, the
trial court, Judge WIIliamHatten presiding, recomended deni al of the
petitiononthe nerits, adopting the State’s proposed findi ngs of fact
and order. On March 31, 1999, the Texas Court of Crim nal Appeals
deniedrelief onthe basis of thetrial court’s findings. Daniel did
not seek reviewin the United States Suprene Court.

On June 30, 1999, Daniel filedthe instant federal petition for
writ of habeas corpus pursuant to 28 U. S. C. § 2254. On June 19, 2000,
thedistrict court grantedthe State’ s notion for sunmrary j udgnent and
dism ssed the petition. The district court granted a certificate of
appeal ability astothreeissues, nanely whether: (1) Daniel’ s guilty
pl ea was i nvol untary because of Leitner’ s assurance that Judge Hatten
woul d i npose sentence; (2) Leitner’ s assurance constitutedineffective
assi stance of counsel; and (3) the district court correctly concl uded
t hat t he Teague doctrine precluded relief.?® Daniel alsoarguedinthe
district court that counsel was ineffective for failing to object to
Judge Bacon’ s partici pation at sentencing, but thedistrict court did
not grant a certificate of appealability on that issue, and it is
therefore not before us. On July 13, 2000, Daniel filed notice of
appeal to this Court.

| . St andard of Revi ew

3The district court only engaged i n a Teague v. Lane, 109 S. Ct.
1060 (1989), analysis for Daniel’s Brady clai mand concl uded that
Teague’ s non-retroactivity rule preventedit fromgranting the petition.
The district court did not apply Teague to Daniel’s ineffective
assi stance cl ai m



Dani el presented his federal Brady claimto the State on direct
appeal and in his state habeas petition. The Staterejectedthis claim
W t hout relying on a procedural bar. There appears no basi s on which
the State coul d have di sposed of this clai mon procedural grounds.
Dani el ' s Brady cl ai mwas, therefore, adjudicatedontheneritsinstate
court andis entitled to reviewunder the deferential standard of 28
U S. C § 2254(d).*

In contrast, Daniel’s ineffective assistance of counsel clains
reliedexclusively onstatelawand al |l eged vi ol ati on only of the Texas
Constitution. Al threetinmes Daniel argued his ineffective assi stance
of counsel clains beforethe state courts he specifically statedthat
the applicable standard was not that set forth in Strickland v.
Washi ngton, 104 S. Ct. 2052 (1984). At that tine, Texas did not require
a show ng of prejudicetoestablishineffective assistance of counsel
in the noncapital sentencing context. See Hernandez v. State, 988

S.wW2d 770, 72 (Tex. Crim App. 1999) (overruling Ex Parte Cruz, 739

‘See Green v. Johnson, 116 F.3d 1115, 1120-21 (5th G r. 1997).
28 U.S.C. 8§ 2254(d) provides:
“An application for a wit of habeas corpus on behalf of a
person in custody pursuant to the judgnment of a State court
shall not be granted with respect to any claimthat was
adjudicatedontheneritsin State court proceedi ngs unl ess
t he adjudication of the claim—
(1) resulted in a decision that was contrary to, or
i nvol ved an unreasonable application of, clearly
est abl i shed Federal | aw, as determ ned by t he Suprene
Court of the United States; or
(2) resulted in a decision that was based on an
unr easonabl e determ nation of the factsinlight of the
evi dence presented in the State court proceeding.”
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SSW2d 53 (Tex. Cim App. 1987), which had held Strickland
i napplicable). Because Dani el didnot argue that his rights under the
Si xt h Amendnent had been vi ol ated, specifically disclainmedreliance on
the federal ineffective assi stance of counsel standard and proceeded
solely under anmaterially different theory of establishingineffective
assi stance of counsel, Daniel’s federal ineffective assistance of
counsel claim was not adjudicated on the nerits in state court.
Li kew se, because t he “substanti al equival ent” of the Strickland claim
Dani el now advances was not “fairly presented” in any state court,
Dani el has cl early not exhausted this claim See Witehead v. Johnson,
157 F. 3d 384, 87 (5th Cir. 1998). The State has not argued Daniel’s
failure to exhaust this claimas aground for di smssal of his petition.
Neverthel ess, 28 U . S.C. 8§ 2254(b)(1)(A)° prevents this Court from
granting Daniel’s petition unless the State, through counsel, has
expressly waived the exhaustion requirenent. The State has not
expressly wai ved t he exhaustionrequirenent. 28 U.S.C. § 2254(b)(2)°
enpowers this Court to deny Daniel’s application notw thstanding his

failure to exhaust his federal clains in state court.

%28 U.S.C. 8§ 2254(b)(1) provides, in relevant part:

“An applicationfor awit of habeas corpus on behal f of a person
in custody pursuant to the judgnent of a State court shall not be
granted unless it appears that—

(A) the applicant has exhausted the renedi es available in the
courts of the State;”.

628 U. S. C. § 2254(b)(2) provides: “An application for awit of
habeas corpus may be denied onthe nerits, notwi thstanding the failure
of the applicant to exhaust the renedi es avail ableinthe courts of the
State.”



The deferenti al standard of section 2254(d) applies to Daniel’s
Brady claimbut not to his ineffective assistance of counsel claim
Reviewof the latter is governed by the principles of Teague v. Lane,
109 S. . 1060 (1989). See Fisher v. Texas, 169 F. 3d 295, 304 (5th Grr.
1999) (“Teaque still appliesto apetitioner’s claimthat has not been
adj udicatedonthe nerits by astate court and that i s not procedurally
barred.”). |If, applying the AEDPA (28 U.S.C. § 2254(d)) to Daniel’s
Brady cl ai mand Teague to hi s i neffective assi stance of counsel claim
we are not abletodeny all relief, thenw would ordinarily be required
to dismss Daniel’s entire petition for failure to conply with the
exhaustion requirenent.’

1. Voluntariness of Daniel’s Plea

Dani el argues that his guilty pl eawas i nvol untary because it was
i nduced by Leitner’s unfulfilled prom se that Judge Hatten woul d be t he
sentencing judge. Inhis affidavit, Daniel states: “Had | known when
| waived ny rights and entered a pl eato Judge Hatten he was not goi ng

t o assess puni shnent and t hat Judge Bacon was goingto get i nvolvedin

'See Grahamv. Johnson, 94 F.3d 958, 968 (5th Cir. 1996) (“The
exhaustion doctrine, generally codified in section 2254(b) & (c),
requires that nornally astate prisoner’s entire federal habeas petition
must be dism ssed unless the prisoner’s state renedi es have been
exhausted astoall clainsraisedinthe federal petition.” (enphasis
in original)).

O course, this court has discretion to hold that the State’s
silence has effected a waiver of the exhaustion requirenent where
failuretosoholdwouldresult i n“unnecessary delay ingrantingrelief
that is plainly warranted.” G anberryv. Geer, 107 S.C. 1671, 1676
(1987).



nmy case at sentencing, | would have pled guiltytoajury.” Daniel does
not cl ai mt he exi stence of a pl ea agreenent concerning theidentity of
t he sentencing judge. Nor does he claimthat he had the right to be
sentenced by the judge of his choice or argue any other ground for
involuntariness. Therecordreflectsthat inall other respects Dani el
conpl etely understood the consequences of his guilty plea.

Because a guilty pleainvol ves t he wai ver of constitutional rights
it must be voluntary, knowing andintelligent. Brady v. United States,
90 S. Ct. 1463, 1468-69 (1970). |In Brady the Suprene Court stated:

“The standard as to the voluntariness of guilty pl eas nust

be essential ly that defi ned by Judge Tuttl e of the Court of

Appeals for the Fifth Grcuit:

‘I Al pleaof guilty entered by one fully aware of

the direct consequences, including the actual

val ue of any comm tnents nade to hi mby the court,

prosecut or, or his own counsel, nust stand unl ess

i nduced by threats (or prom ses to discontinue

i nproper harassnent), m srepresentation (including

unful filledor unful fillabl e prom ses), or perhaps

by prom ses that are by their nature i nproper as

havi ng no proper rel ationshiptothe prosecutor’s

busi ness (e.g. bribes).”” Id. at 1472 (i nside

guotation marks omtted).®
See also United States v. Amaya, 111 F.3d 386, 389 (5th Gr. 1997)
(quoting a portion of the above Brady passage); MKenzie v. Wai nwi ght,
632 F. 2d 649, 651 (5th Cr. 1980) (citing and paraphrasi ng t he above

Brady passage; affirmng denial of claimthe plea was involuntary).

8Citing Sheltonv. United States, 246 F. 2d 571, 572 n.2 (5th Cr.
1957) (en banc) (quoti ng panel di ssenting opi nion), rev’ d on confession
of error on other grounds, 78 S. . 563 (1958). Brady and Shelton each
uphol d denial of claimthat the plea was involuntary.

9



Where a defendant can show that the court, the prosecutor or
def ense counsel induced his guilty plea by clearly and unequi vocal |y
guaranteei ng a | esser sentence or sone ot her specific | eniency, the
guilty pleais not voluntary unl ess t he def endant recei ves t hat whi ch
he was prom sed. See Amaya, 111 F.3d at 388-89 (holding that the
district court’slegallyunfulfillable promsetoinpose sentence as
t hough t he gover nnent had noved for a downwar d departure rendered t he
defendant’s guilty pleainvoluntary); Davis v. Butler, 825 F. 2d 892,
894-95 (5th G r. 1987) (remandi ng for evidentiary heari ng to determ ne
i f def ense counsel guaranteed that if the def endant pl eaded guilty he
woul d be pardoned in three years). The defendant nust generally
establish that an actual prom se or guar ant ee was made by show ng: (1)
t he exact terns of the all eged guarantee; (2) exactly when, where and
by whomt he guar ant ee was nade; and (3) theidentity of any eyew t nesses
tothe guarantee. DeVillev. Wiitley, 21 F. 3d 654, 58 (5th G r. 1994).
Here, it is undisputed that Leitner told Daniel that if he pl eaded
guilty to Judge Hatten, he would be sentenced by Judge Hatten.

Aguilty pleais not renderedinvoluntary by the defendant’ s nere
subj ecti ve under st andi ng t hat he woul d recei ve a |l esser sentence. In
ot her words, if the defendant’ s expectation of al esser sentence di d not
result froma prom se or guarantee by the court, the prosecutor or
def ense counsel, the guilty plea stands. See Spinelli v. Collins, 992
F. 2d 559, 561-62 (5th Cr. 1993) (defendant’ s m staken belief that he

woul d be el igiblefor parole after five years did not render his guilty
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pl ea i nvoluntary because his m sunderstanding did not result from
prom se by court, prosecutor or defense counsel).

Li kewise, aguilty pleais not rendered involuntary because the
def endant’ s m sunder st andi ng was based on def ense counsel ’ s i naccurate
prediction that al esser sentence woul d be i nposed. See Harnason v.
Smth, 888 F. 2d 1527, 1532 (5th G r. 1989) (defense counsel’ s statenent
t hat the defendant woul d probably receive less than a fifteen year
sentence did not render the guilty plea involuntary because a
“prediction, prognosis, or statenent of probabilities . . . does not
constitute an ‘actual promse’.”); United States v. Stunpf, 827 F. 2d
1027, 1030 (5th Gr. 1987) (“a defendant’ s reliance on his attorney’s
erroneous prediction of leniencyis not sufficient torender aguilty
pl ea i nvoluntary.”); Self v. Blackburn, 751 F.2d 789, 793 (5th G r.
1985) (defense counsel’s statenent that parol e woul d be probabl e after
10 %2years did not render the guilty pleainvoluntary becauseit was a
mere prediction, not a guarantee); Johnson v. Massey, 516 F. 2d 1001,
1002 (5th Gr. 1975) (“Petitioner’s allegation of abreached bargainis
prem sed on the al | eged statenent to hi mby his own attorney that the
sent enci ng j udge general | y gave sent ences of about 20 years i n second
degree nurder cases and that petitioner, as a first offender, m ght
expect such a sentence. However, a good faith but erroneous prediction
of a sentence by a def endant’ s counsel does not render the guilty pl ea
i nvoluntary.”).

The di strict court found that, al though Leitner di d assure Dani el

11



that if he pl eaded guilty to Judge Hatten he woul d be sent enced by Judge
Hatten, Daniel’s case was | i ke those i n whi ch counsel predicts that a
proposed course of action will probably result in alesser sentence.
We agree with the district court that the substance of Leitner’s
statenent requires its treatnent as a “prediction, prognosis, or
statenent of probabilities”, not acl ear and unequi vocal guarant ee of
a |l esser sentence. Harmason, 888 F.2d at 1532.

First, we think that the only reasonable lay person's
under st andi ng of Leitner’s assurance that Judge Hatten woul d i npose
sentence is as a prediction, not an unqualified guarantee. |ndeed,
t here are many obvi ous circunstances that any reasonabl e | ay person
woul d recogni ze as ones resulting in Judge Hatten not presiding at
sentencing.® Daniel knew there would be a delay of several weeks
between entry of his guilty plea and sentencing. Inthat tine, Judge
Hat t en coul d have di ed, beconeill or disabled (tenporarily or | onger
term) or retired and noved t o Pal mBeach County, Florida, or thelike.1°

Second, evenif we construe Leitner’s statenent as guarant eei ng
t hat Judge Hatten woul d be the sentencing judge, its substantively

predictive, probabilisticcharacter precludes relief. Leitner did not

°l't is not known why Judge Hatten did not preside at Daniel’s
sent enci ng heari ng.

W do know he did not die, retire or suffer an illness or a
disability whichlasted frombefore sentencing until Cctober 1998 (when
he ruled on Daniel’s state habeas petition).

There in no evidence that Leitner told Daniel that if for any
reason Judge Hatten di d not sentence Dani el then nevert hel ess sone j udge
ot her than Judge Bacon woul d be the sentencing judge.

12



guar ant ee any of the substantive benefits that this Court has i ndi cated
coul d formthe basis for a Brady i nvol untariness claim suchas: (1) a
downward departure at sentencing;?! (2) a | esser sentence;!? or (3)
parol e, conmut ati on or pardon after a certain period of incarceration.®®
Lei tner “prom sed” not hi ng nore t han what he predi ct ed woul d be a better
roll of the sentencing dice. There was no guar ant ee t hat Judge Hatten
woul d have sent enced Dani el | ess harshly than Judge Bacon. Any val ue
of Leitner’s prom se was whol | y dependent on t he probability that Judge
Hat t en woul d i npose a | ess severe sent ence t han Judge Bacon woul d. The
statenment “youw || probably be sentenced by Judge Hatten, and he wi | |
probably sentence you | ess harshly t han woul d Judge Bacon” is not in
this respect materially different from“youw || definitely be sentenced
by Judge Hatten, and Judge Hatten wil| probably sentence you | ess
har shly t han woul d Judge Bacon.” In neither case has alight or |ighter
(or particular) sentence been prom sed.

Lei tner’ s assurance t hat Judge Hatt en woul d be t he sent enci ng j udge
sinply l acked therequisite certainty as to actual sentencing benefit
to render Daniel’s pleainvoluntary under Brady. Dani el concedes, as

he nmust, that he has noright to be sentenced by t he judge of his choice

1See United States v. Amaya, 111 F.3d 386, 387 (5th Cir. 1997).
12See Har mason, 888 F. 2d at 1530; DeVille v. Witley, 21 F. 3d 654,
58 (5th Gr. 1994); McKenzie v. Wai nwight, 632 F. 2d 649, 650 (5th Gr.
1980) .

13See Davis v. Butler, 825 F. 2d 892, 94 (5th Cir. 1987); Smth v.
Bl ackburn, 785 F.2d 545, 546-47 (5th Cr. 1986).
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and that Judge Bacon had jurisdiction to sentence him Leitner’s
assurance nerely gave rise to the hope of | eniency. W are not aware
of any case vacating a guilty pl ea because t he def endant was prom sed
sentenci ng by a judge his | awer predicted would be I enient. At the
sent enci ng heari ng before Judge Bacon, Daniel testified that he was
aware that he could be sentencedtolifein prison. Daniel’ s guilty
pl ea was know ng and vol untary.

This Court has interpretedthe AEDPA, 28 U. S. C. § 2254(d), as only
al | owi ng t he Suprene Court to announce newrul es for purposes of federal
habeas. WIllianms v. Cain, 229 F.3d 468, 474 (5th Cr. 2000). The
State’ s rejection of Daniel’s involuntariness clai mwas not contrary to
or an unreasonable application of that federal |aw which has been
clearly established by the Suprene Court. W affirmthe district
court’s grant of sunmary judgnent for the State as to Daniel’s
i nvol untariness claim
I1l. Ineffective Assistance of Counsel

Dani el clains that Leitner’s assurance that Judge Hatten woul d
i npose sentence constituted i neffective assi stance of counsel which
rendered his pleainvoluntary. Daniel’sineffective assistance claim
is basically arepeat of his voluntariness claim except that nowthe
enphasis is on Leitner’s statenent as bad advice, not as a broken
prom se.

As previously noted, the nerits of this federal ineffective

assi st ance of counsel cl ai mwere not rul ed on by (because specifically
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wi thheld from the state courts, sothe clai mis not governed by section
2254(d).* Reviewof this claimis hence governed by t he princi pl es set
forth in Teague v. Lane, 109 S.Ct. 1060 (1989). Teague held that a
federal court may not create or apply newconstitutional rul es on habeas
review. Fisher v. Texas, 169 F. 3d 295, 305 (5th G r. 1999). The Teague
anal ysis involves three determ nations: (1) when the applicant’s
convi ction becane final; (2) whether a state court considering the
applicant’s federal clai mwhen his conviction becane final woul d have
felt conpell ed by exi sting precedent to apply the rul e the applicant now
seeks; and (3) if the applicant seeks to apply a newrul e, whet her t hat
rulefalls wthinoneof the narrowexceptionstothe non-retroactivity
principle. 1d.

As Daniel didnot fileapetitionfor certiorari withthe United
St at es Suprene Court, his conviction becane final on Novenber 11, 1997,
ninety days after the Texas Court of Crimnal Appeals denied his
petitionfor discretionary review. W nowsurvey thelegal | andscape
as it then existed to determine if a state court would have felt
conpel l ed by then existing federal lawto provide the relief Daniel
seeks.

In Strickland v. Washi ngton, 104 S. . 2052, 2064-68 (1984), the

Suprene Court held that a defendant claimngineffective assi stance of

The cl ai mi s t hus unexhaust ed. But, as we have earlier observed,
t he St at e has nei ther rai sed nor expressly wai ved exhausti on, and hence
we may deny relief on this claim See notes 5, 6, and 7 and
acconpanyi ng text supra. W al sonotethat the State does not urge that
this claimhas been procedurally defaulted.
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counsel nmust showthat: 1) trial counsel’s performance was defi ci ent;
and 2) the deficient performance prejudi ced the defendant. Daniel’s
i neffective assistance of counsel claimfails to surnount either
Strickland hurdl e.

Accordingtothe affidavit of Judge Rains, it was the customand
practiceinHarris county that the judge who accepted the defendant’s
pl ea woul d al so i npose sentence. Dani el does not di spute that this was
infact the case. InadvisingDaniel topleadguilty to Judge Hatten,
it would certainly have been better for Leitner to explain this
| ongstandi ng practice andthat it was very |likely (but not certain) that
Judge Hatten woul d i npose sent ence; however, Leitner’s failureto so
expl ain didnot transformLeitner’s ot herw se good advi ce i nto defi ci ent
performance. In other words, in light of the undi sputedly accurate
i nformation Lei tner possessed after his di scussion w th Judge Rai ns and
due to theinherent predictive, probabilistic nature of his assurance
t hat Judge Hatten woul d i npose sentence, Leitner’s advi ce was not so far
off the mark as to fall “outside the wi de range of professionally
conpetent assistance.” Strickland, 104 S.C. at 2066.

Dani el never formally addresses the prejudice elenent of
Strickland, but we glean fromhis briefs that he finds prejudiceinthe
wai ver of his Texas statutory right to be sentenced by a jury, which
Dani el attributes to Leitner’s bad advice. Therecordindicates that
Dani el was determ ned to plead guilty and he concedes that he has no

federal constitutional or federal statutory right to be sentenced by a
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jury.

Strickland general |y defi ned prej udi ce as “a reasonabl e probabi ity
that, but for counsel’s unprofessional errors, the result of the
proceedi ng would have been different.” ld. at 2068. However,
Strickland expressly | eft openthe question of the proper standard for
clains of i neffective assi stance at noncapi tal sentenci ng proceedi ngs.
| d. at 2064.* This Court has held that in the noncapital sentencing
context, prejudice requires ashow ng of areasonabl e probability that,
absent counsel’ s unprofessional errors, the noncapital sentence woul d
have been “significantly | ess harsh.” Spriggs v. Collins, 993 F. 2d 85,
88 (5th Gir. 1993) (enphasisinoriginal). See also United States v.
Stewart, 207 F.3d 750, 751 (5th Gr. 2000) (sane); Durrive v. United
States, 4 F. 3d 548, 551 (7th Gr. 1993) (quoting with approval this
portion of Spriggs); Martinv. United States, 109 F. 3d 1177, 1178 (7th

Cr. 1996) (nust show “counsel’s deficient performance led to a

Strickland states in this respect:

“We need not consider the role of counsel in an ordinary
sentenci ng, which may involve informal proceedings and
standardl ess discretion in the sentencer, and hence may
require a different approach to the definition of
constitutionally effecti ve assi stance. Acapital sentencing
proceeding | i ke the one involvedinthis case, however, is
sufficientlylikeatrial inits adversarial format and in
t he exi stence of standards for decision . . . (citations
omtted) that counsel’sroleinthe proceedingis conparable
to counsel s role at trial—-to ensure that the adversari al
testing process works to produce a just result under the
st andards governing decision.” |d.
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‘significant’ increaseinthe sentence”).® In dover v. United States,
121 S. . 696 (2001), the Suprene Court arguably cast doubt on the
Spriggs “significantly |l ess harsh” rul e and may have inpliedly rejected
itintotal.' Inany event, A over was deci ded nore than three years

after Daniel’s conviction becane final and accordingly cannot be

I n Spriggs we noted that “one foreseeable exception to this
requi renent” (of showi ng that but for counsel’s error the sentence
i kel y woul d have been significantly |ess harsh) “would be when a
deficiency by counsel resultedin aspecific, denonstrabl e enhancenent
i n sentenci ng — such as an automatic i ncrease for a ‘ career’ of fender
or an enhancenent for use of a handgun during a f el ony — whi ch woul d not
have occurred but for counsel’s error”. 1d. at 89 n.4. That potenti al
exception was held i napplicable in Spriggs, andis |ikew se plainly
i napplicable here. InUnited States v. Phillips, 210 F.3d 345 (5th Gr.
2000), we, for the first tinme, applied this Spriggs exception. 1In
Phillips counsel’s deficient performance resulted in an inproper
obstruction of justice guideline enhancenent which raised the
def endant’ s gui del i ne range from121 to 151 nonths to 151 to 188 nont hs
and defendant was sentenced to 188 nonths. 1d. at 351. Nothing
renotely conparable is present here.

"However, A over can al so be fairly read as appl yi ng the Spri ggs
exception described in note 16, supra. In dover the Court assuned
arguendo t hat counsel ' s defi cient performance in respect to whether the
of f enses of convi cti on shoul d be grouped for purposes of the gui delines
| ed to an i nproper gui delinerangeincrease of from63to 78 nonthsto
78 to 97 nont hs, and t he def endant’ s sentence was 84 nonths. [d., 121
S.Ct. at 699. The Court noted that “the anount by whi ch a def endant’s
sentence i s increased by a particular decision. . . under a determ nate
systemof constrai ned di scretion such as the Sentencing Quidelines. .

cannot serve as a bar to a show ng of prejudice”, and went on to
conpare Spriggs, which it characterized as involving “the Texas
di scretionary sentenci ng schenme” with Phillips (see note 16, supra)
whichit stated invol ved “t he Sentenci ng Gui delines.” d over at 701
(enphasi s added). The A over opi nion then continues by stating “Here
we consi der the sentencing calculationitself, acalculationresulting
fromaruling which, if it had been error, woul d have been correctabl e
on appeal”. 1d. Here we deal with the Texas di scretionary sentenci ng
schene, not with a systemof “constrained di scretion” and we do not deal
wth a clainmed ruling which affects “the sentencing cal cul ation.”
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consi dered as a basis for relief unl ess one of the two Teague excepti ons
applies. W holdthat neither exceptionis applicable. Consequently,
Spriggs states the applicable test.

Dani el * s cl ai mt hat counsel’ s deficient performanceresultedina
non-preferred sentencing proceeding is not precisely the sane as
claimng ineffective assistance during a particular sentencing
proceedi ng. However, advice concerning the choice of sentencing
proceedi ng certainly constitutes assi stance in the noncapital sentencing
context and is, therefore, governed by the principles set forth in
Spriggs. Daniel does not even attenpt to nake the Spriggs-required
show ng that the jury would have sentenced himsignificantly | ess
harshly than Judge Bacon.

The Suprene Court has elaborated on Strickland s prejudice
requi renment intwo other potentially relevant situations. First, in
Hll, the Suprene Court applied Strickland to clains of ineffective
assi stance ari sing out of the pleaprocess. H Il v. Lockhart, 106 S. C.
366, 370 (1985). Hill's counsel erroneously infornmed hi mthat he woul d
be eligible for parole after serving one-third of his sentence. In
fact, H Il woul d not be soeligibleuntil serving half of his sentence.
Id. at 368. To establishprejudiceinthis context, “the def endant nust
showthat there is a reasonabl e probability that, but for counsel’s
errors, he would not have pl eaded guilty and woul d have i nsi sted on
goingtotrial.” 1d. at 370. InHll’ s situation, whichis typical,

t he def endant has only two choi ces: plead guilty and be sentenced by a

19



judge or standtrial. HII sinply recogni zed that unl ess t he def endant
coul d showt hat absent def ense counsel ' s bad advi ce he woul d have st ood
trial, there was no possibility of prejudi ce because t he def endant woul d
have nothing else to do except exactly what he did-plead guilty.

Significantly, Dani el had a choice not opento H | l: sentenci ng by
ajury. H Il should not be read as a definitive statenent fromthe
Suprene Court that defendants in Daniel’s situationcan only establish
prej udi ce by cl ai m ng t hey woul d have stoodtrial. H I does not itself
necessarily forecl ose Daniel’s prejudice argunent. However, Hll’s
sil ence concerni ng Dani el s uni que situationis inadequatetorender a
findi ng of prejudice dictated by exi sting precedent, especiallyinlight
of our decision in Spriggs.

Second, in Roev. Flores-Otega, 120 S. Ct. 1029, 1038 (2000), the
Suprene Court consi dered t he neani ng of prejudiceinthe context of a
claim that defense counsel failed to consult wth the defendant
regarding the first appeal as of right. Consistent withH I, Flores-
Ortega hel d that prejudice requires show ng a reasonabl e probability
t hat, absent defense counsel’s failureto consult, an appeal woul d have
been taken. 1d. at 1039. Flores-Otega was deci ded over two years
after Daniel’s conviction became final and therefore cannot be
consi dered as a basi s for relief unl ess one of the two Teague excepti ons
issatisfied. We holdthat neither is. Inany event, we agreewiththe
district court that the rule of Flores-Otega does not hel p Dani el

because he did not forfeit anentire judicial proceedi ng—he sinply chose
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one sentencing proceedi ng over anot her.

Astate court woul d not have been conpel | ed by precedent exi sting
when Dani el * s convi ction becane final tofindthat Leitner’s performance
was constitutionally deficient or that the alleged deficiency in
Leitner’s performance resulted in prejudice. Thus, Teague' s non-
retroactivity rule precludes relief unless the newrul es Dani el seeks
fall intoone of the exceptionstotherule. The two exceptions are for
newrules that: (1) place certain kinds of “primary, private individual
conduct beyond the power of the crimnal |aw nmaking authority to
proscribe”; or (2) are inplicit in the concept of ordered |iberty.
Fi sher, 169 F. 3d at 306. The first exceptionis clearly not inplicated
her e.

As to deficient performance, Leitner’ s statenent that Judge Hatten
woul d be the sentencing judge was clearly reasonably based on the
| ongst andi ng customof the Harris County courts. H s failureto foresee
that in this one instance it would not (for sonme unknown reason) be
foll owed, or to be nore preciseinhis explanation, does not call into
gquestion protections inplicit in the concept of ordered |iberty.

Li kewi se, Daniel cannot show prejudi ce under any plausible
standard. In his affidavit, Daniel states that if he had known Judge
Bacon woul d sent ence hi mi nst ead of Judge Hatten, he woul d have pl eaded
guiltytothejury. Leitner’s alleged deficient performance concerned
hi s pur ported assurance that Judge Hatten woul d i npose sentence, not his

failure to predict that tinme-honored customwoul d be abandoned. In
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ot her words, but for the deficient conponent of counsel’s advi ce, Dani el
woul d have been tol d that, based on custominthe Harri s County cri m nal
court house, Judge Hatten woul d probabl y i npose sentence. Dani el woul d
not have been tol d t hat Judge Bacon woul d i npose sentence. Had Leit ner
conpletely expl ained the tinme-honored customof Harris County and
advi sed Daniel to plead guilty to Judge Hatten, it seens very |ikely
t hat Dani el woul d have accepted t hat advice. He did not state ot herw se
inhis affidavit, briefs or at oral argunent, and thereis nothingin
the record t hat suggests Dani el may have rej ected such advice. Arule
that allowed a finding of prejudice where there is absolutely no
evi dence t hat, absent counsel’s defici ent performance, t he def endant
woul d have proceeded any differently would be directly contra to
Strickland, H Il and Fl ores-Ortega and i s unquesti onably not inplicit
in the concept of ordered liberty.

Dani el has failedto establish deficient perfornmance or prejudice.
The district court’s grant of summary judgnent for the State as to
Daniel’s ineffective assistance claimis affirned.

Concl usi on

For the foregoing reasons, the district court’s dism ssal of

Dani el s habeas petition is

AFF| RMED.
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