IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-20506

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
FAUSTO DCOZAL LOPEZ,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas

August 29, 2001
Bef ore H GA NBOTHAM and BENAVI DES, Circuit Judges, and DUPLANTI ER, *
District Judge.
BENAVI DES, Circuit Judge:

Fausto Dozal Lopez (Lopez) pleaded guilty to various drug
trafficki ng and noney | aunderi ng of f enses. He nowappeal s hi s sent ence,
arguing that the district court erredin concludingthat the “safety
val ve” provisions inthe sentencing guidelines prohibited a sentence
bel owthe statutory mninmum See U . S.S. G 88 5C1. 2 and 2D1. 1(b) (6) .
Because t he saf ety val ve gui del i ne expressly al |l ows a sentence “w t hout

regard to any statutory m ni num” we VACATE and REMAND Lopez’ s sent ence

for further proceedings.

District Judge of the Eastern District of Louisiana, sitting
by desi gnati on.



| . BACKGROUND

Agrand jury charged Lopez, al ong with several codefendants, ina
si x-count supersedi ngindictment withthe foll ow ng of fenses: conspiracy
to possesswithintent todistribute cocaine; possessionwithintent to
di stribute cocai ne; two counts of noney | aunderi ng; and conspiracy to
commt noney | aundering. See 21 U. S.C. 88 841(a) (1), (b)(1) (A and 846
and 18 U.S.C. § 1956(a)(1)(A), (a)(1)(A(l). He pleaded guilty as
char ged.

Prior to his rearrai gnnent, Lopez fil ed an unopposed notion to
wai ve t he preparation of a presentence report. 1In his notion, Lopez
provi ded that he had no crim nal history and established a gui deline
of fense | evel of 38, based on the possession of 267 kil ograns of
cocaine. See U S.S.G §2D1.1(a)(3). Lopez andthe governnent agreed
t hat he shoul d receive a two-1| evel reduction pursuant to the “safety
val ve” provisions in 88 2Dl.1(b)(6) and 5Cl1.2 and a three-|evel
reduction for acceptance of responsibility pursuant to 8 3El. 1(b).
However, the government took no positionw th respect to whet her Lopez
shoul d receive a two-| evel reduction for a mnor role inthe of fense
under 8§ 3B1.2(b). Nor didthe governnent take any positionw th respect
t o whet her Lopez qualified for any downwar d depart ures based on, anong
ot her things, his extraordinary famly responsibilities and serious
coercion or duress. See 88 5K2.0 and 5K2.12. Based on the above
calcul ations, the parties agreedthat the total of fense |l evel was either

31 (with mnor role reduction) or 33 (wthout m nor rol e reduction)



prior to any possi ble downward departure. Wth a crimnal history
category of I, an offense | evel of 31 corresponds to a gui deli ne range
of 108 to 135 nonths, and an offense level of 33 corresponds to a
gui deli ne range of 135to 168 nonths. The statutory m ni numsent ence
is 120 nonths. See 21 U S.C. 8§ 841 (b)(1)(A)(ii).

At the conclusion of his notion to waive a presentence report,
Lopez asserted that he “qualifie[d] pursuant to[8]5Cl.2 for a sentence
bel owt he mandatory m ni num” The governnent did not object tothis
assertion.

At the rearrai gnnent hearing, Lopez requested to be sentenced the
sane day. The district court concluded that it had sufficient
information to sentence Lopez and therefore wai ved preparation of a
presentence report. The district court agreedthat Lopez di d not have
any crimnal history points and that his base of fense | evel shoul d be
38. The court further determned that he met thecriteriafor the two-
| evel safety val ve reduction and was entitledto athree-Ilevel reduction
for acceptance of responsibility. The court was not persuaded that
Lopez was entitled to the reduction for a mnor role in the of fense.
Thus, the court found that Lopez’ s total offense | evel was 33, which
translated into a gui deline range of 135to 168 nonths. Further, the
court found that Lopez was entitled to a dowmward departure to the
statutory m ni numsent ence of 120 nont hs based on, anong ot her t hi ngs,
his extraordinary famly responsibilities and serious coercion or

duress. See, e.g., 885K2.0and 5K2.12. Finally, the court statedthat



it believedthat the safety val ve prevented it fromdeparting bel owt he
statutory m ni numsentence. Nonet hel ess, the court expressly stated
that, but for that prohibition, it would have granted a downward
departure to 108 nonths. Lopez now appeal s his sentence.

1. ANALYSIS

The sol e i ssue rai sed on appeal is whether the district court
erroneousl y bel i eved t hat the safety val ve provi sions preventedit from
departing bel owthe statutory m ni numsentence. This Court reviews a
district court’s legal interpretation of the sentencing gui delines de
novo. United States v. Rodriguez, 60 F.3d 193, 195 (5th Cir. 1995).1

Section 5C1.2 is known as the “safety valve” provision in the

sentencing guidelinesandisentitled“Limtations on Applicability of

Statutory Mninmum Sentences in Certain Cases,” and it provides as

foll ows:

I nthe case of an of fense under 21 U. S. C. § 841 .
[and] § 846 . . ., the court shall inpose a
sentence in accordance with the applicable
gui del i nes wi t hout regard to any statutory m ni num
sentence, if the court finds that the defendant
nmeets thecriteriainl1l8 U S. C 8§ 3553(f)(1)-(5)

. As previously set forth, inawitten notion to waive his
presentence report, Lopez asserted that he “qualifie[d] pursuant to
[8] 5Cl1.2 for a sentence below the mandatory m ninum” Al though
Lopez did not object at the sentencing hearing to the district
court’s oral statenent that the safety val ve provision prohibited
a sentence below the statutory mninmum raising it in his notion
was sufficient to preserve the issue for appeal. See United States
v. Flanagan, 87 F.3d 121, 124 (5th Cr. 1996) (explaining that
raising the issue in a sentencing nenorandum wthout orally
reiterating request during the sentencing hearing was sufficient to
preserve the issue for appeal).



set forth verbati m bel ow

(1) the def endant does not have nore than 1
crimnal history point, as determ ned under
t he sentenci ng gui delines;

(2) the defendant did not use viol ence or
credi ble threats of violence or possess a
firearmor ot her danger ous weapon (or i nduce
anot her partici pant to do so) i n connection
wi th the offense;

(3) the offense did not result in death or
serious bodily injury to any person;

(4) the defendant was not an organizer,
| eader, nmanager, or supervisor of othersin
the offense, as determ ned under the
sent enci ng gui del i nes and was not engaged i n
acontinuingcrimnal enterprise, as defined
in 21 US C § 848; and

(5 not later than the time of the
sentencing hearing, the defendant has
truthfully provided to the Governnent al

i nformati on and evi dence t he def endant has
concerning the of fense or of fenses t hat were
part of the sane course of conduct or of a
common schene or plan, but the fact that the
def endant has no rel evant or useful other
information to provide or that the
Governnent is already aware of the
i nformation shal | not precl ude a
determnation by the court that the
def endant has conplied wth this
requi renment.

(enphasi s added).

Additionally, in 8 2D1. 1(b)(6), the guidelines providethat if a
def endant neets these five requirenents and the of fense |l evel is 26 or
greater, the offense level is decreased by 2 |evels.

It is undisputed that Lopez net the five requirenents for the

safety val ve reduction and that the court properly gave hi mthe two-



| evel reduction. The point of contentionis whether the district court
erredinbelievingthat it didnot have the authority to sentence Lopez
to 108 nont hs, which is bel owthe statutory m ni numsent ence and at t he
bottomof his applicable guideline range after the adjustnents and
downwar d departure.

As i ndicated, during the sentencing hearing the district court
st at ed:

| amaware of the vagaries of the safety val ve
which prevent ne from departing below the
statutory mninmum of ten years. We have in
di fferent contexts di scussed the fact that this
guidelinerangeis driven by the fact that there
was nore than 150 kil ograns of cocaine. That’'s
true. There was substantially nore than 150
kil ograns and | do not feel that the vagaries of
t hat safety val ve probl emare ones that you can
correct through a mnor role adjustnent. It is
just too artificial.

Having saidthat, | will also say that I am
per suaded t hat a downwar d departure, to t he extent
permtted by law, is appropriate.

* * *

To the extent that the safety val ve does not
permt neto go bel owthe statutory m ni num so be
it, but I think that the safety val ve has not
operated in this context to its full extent
because of the vagari es of this charge and scori ng
under the guidelines.

* * *
Having said all of that, | am going to
downwar d depart to the statutory m ni numof ten
years which puts us -— | wll be departing

downward froma level 33 to a level 31 for the
reasons stated. Intheunlikely event that there
is an appeal, | wll say that | would have
sentenced t he def endant at t he 108[ - nont h] | evel
based on these downward departure factors if |
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were permtted to do so by l aw. And shoul d the
| awchange i nthe safety val ve, | woul d be willing
to reconsider the sentence in that context.

As the record nmakes perfectly clear, thedistrict court believed
the safety val ve prohibitedit fromsentenci ng Lopez to 108 nont hs. The
district court was m staken in such belief.

The governnent concedes that the safety valve authorizes the
district court to i npose a sentence belowthe statutory mnimum?®in
certaincases.” The governnent argues that a sentenci ng court nmay not
i npose a sentence wi thout regard to t he statutory m ni numsent ence under
the authority of 8 5K2.0 when the applicable inprisonnent range
foll ow ng an adj ust nent based on the safety val ve remai ns above t he
statutory mninmum sentence. While recognizing that it is not
controlling, the governnent reliesonUnited Statesv. Solis, 169 F. 2d
224 (5th Gr. 1999), as support for its position.

In Solis, the sentencing court grantedthe defendant afive-| evel
reduction under the safety valve, prinmarily for substantial assi stance
t he def endant had gi vento the governnent. 169 F. 3d at 226. Thi s Court
determnedthat thedistrict court erredingivingsuch adeparture and
that it could not, absent a governnent notion, give a reduction for

substanti al assistance under 8 5K1.1.2 |d. at 226-27. W further

concl uded that 8§ 5K2. 0 does not afford a district court “any addi ti ona

2 Section 5K1.1 is entitled “Substantial Assistance to
Authorities” and provides, in part, that “[u]pon notion of the
governnent stating that the defendant has provided substantia
assi stanceintheinvestigation or prosecution of anot her person who has
commtted an offense, the court may depart fromthe guidelines.”
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authority to consider substantial assistance departures wthout a
Governnment notion.” |d.

Solisisinapposite because here the governnent i s not chal | engi ng
t he reducti ons Lopez recei ved. |nstead, the governnent i s argui ng that
the district court coul d not sentence Lopez bel owt he statutory m ni num
sentence because the district court first applied the safety val ve
reduction and subsequently applied the reduction under § 5K2.0.
Essentiall y, the governnent contends that the district court didnot err
because the | ast reduction given to Lopez was pursuant to 8§ 5K2.0,
whi ch, inand of itself, does not all owa sentence bel owt he statutory
mnimum See United States v. Duncan, 242 F.3d 940, 949 (10th Gr.
2001) (explainingthat adistrict court “lacks the authority to |l ower
a mandat ory m ni num sentence via section 5K2.0 of the Cuidelines").

W are not persuaded that the order inwhichareductionis applied
affects the safety val ve’ s exenption fromthe statutory m ni num The
saf ety val ve gui del i ne provi des that “the court shall i npose a sent ence
i n accordance with the applicable guidelines without regard to any
statutory m ni numsentence, if the court finds that the def endant neets

thecriteria. (enphasi s added). The guidelines do not state
that the statutory m ni numsentence re-enters the cal cul ation after the
two- | evel reduction under the safety val ve provi si ons has been grant ed.
| ndeed, the commentary to 8§ 5C1. 2 i ndi cates ot herwi se. Specifically,

t he comment ary provi des that “[a] defendant who neets the criteria under

this sectionis exenpt fromany ot herw se applicabl e statutory m ni num



sentence of inprisonnent and statutory m nimumterm of supervised
rel ease.” 8 5Cl1.2, coment. (n.9) (enphasis added). This commentary
indicates that the defendant’s entire sentence is exenpt fromthe
statutory m ni numsent ence, not just that the application of the two-
| evel reduction is exenpt fromthe statutory m ni num

Accordingly, we findthat the district court erredin believing
that it was without the authority to sentence Lopez bel owt he statutory
m ni mum sent ence of 120 nonths. “Although we lack jurisdictionto
review a defendant’s challenge to his sentence based on nere
di ssatisfactionwiththe court’s refusal to grant a downward departure,
we may do so if the court’s refusal was the result of a violation of
law.” United States v. Fl anagan, 87 F. 3d 121, 125 (5th Gr. 1995). In
Fl anagan, the defendant, in a sentencing nenorandum requested a
reducti on under 8 5C1. 2. Duringthe sentencing hearing, the district
court expressly stated that, althoughit mght beinclinedtodo so, the
court coul d not grant a downward departure bel owthe statutory m ni num
sentence because it was “bound by the law.” 1d. On appeal, we
explained that refusing to depart isinviolation of lawonly if the
court m stakenly believedthat it | acked the authority to depart. 1d.
Here, the court expressly stated that it woul d have sentenced Lopez

bel owt he statutory m ni numsentence if permttedto do so by law® The

3 W comend the district court for providing a clear
explanation of its reasoning and its intent with respect to its
sentenci ng decision. The clarity of its decision greatly assisted
this Court in the resolution of the issue before us.
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court’s m staken belief constitutes a violation of |aw under our
precedent. Therefore, we vacate Lopez’'s sentence and remand for
resent enci ng.

For t he above reasons, the sentence i s VACATED, and the case is
REMANDED f or re-sentenci ng.

VACATED and REMANDED.
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