IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-20209

PERENCO NI GERI A LI M TED, a Bahamas Cor porati on,
Pl ai nti ff- Count er - Def endant - Appel | ant,
ver sus

ASHLAND | NC.; a Kentucky Corporation,

BLAZER ENERGY CORP.; a Del aware Corporation,

ASHLAND EXPLORATI ON HOLDI NGS, I NC.; a Del aware Corporati on,
ASHLAND CRUDE MARKETI NG |INC., a Del aware Corporation,

Def endant s- Appel | ees,
and
ASHLAND EXPLORATI ON NI GERI A, INC.; a Del aware Corporation,
ASHLAND NI GERI A DEVELOPMENT COVPANY;
ASHLAND OF NI GERI A LTD., a Del aware Corporati on,

Def endant s- Count er - O ai mant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas

February 13, 2001
Before H G3 NBOTHAM W ENER, and DENNIS, G rcuit Judges.
WENER, Circuit Judge:
Inthis diversity case arising out of itsill-fated attenpt to
obtain oil exploration and productionrights in N geria, Plaintiff-
Appel I ant Perenco Nigeria Limted (“Perenco”) appeals the district

court’s grant of summary judgnent to Defendants-Appellees and



Def endant s- Count er - O ai mant s- Appel | ees (col |l ectively, “Ashl and”) on
breach of contract and fraud clains. Finding no reversible error,
we affirm
| .
FACTS AND PROCEEDI NGS

Perenco is the wholly owned subsidiary of a French energy
conpany (Perenco S.A) which conducts oil exploration and
production operations in West Africa. |In 1997, Perenco sought to
extend its presence to N geria and consequently entered into
negotiations with Ashland to purchase its Nigerian oil interests.

The subject of the negotiations was the stock of two Ashl and
subsidiaries, Ashland G| (N geria) Conpany, Ltd. (“AONC') and
Ashland N geria Exploration Unlimted (“ANEU), which were
signatories to Production Sharing Contracts (“PSCs”) granted by the
Ni gerian National Petroleum Corporation (“NNPC'). The PSCs gave
AONC and ANEU the right to produce oil in Nigeria as “contractors”
for the NNPCin return for a share of the profits. The transaction
bet ween Ashl and and Perenco was structured as a sale of stock in
AONC and ANEU rather than as a sale or assignnent of the PSCs
thenselves to avoid the requirenent under the PSCs that fornma
consent to any sale or assignnent of the PSCs be obtained fromthe
NNPC prior to the sale.

During negotiations of the Stock Purchase Agreenent (“SPA”")

between Perenco and Ashland, Perenco suggested including a



provision that would condition the closing on the “relevant”
Nigerian authorities making no objection to the stock sale.
Ashl and’s representatives objected to this provision, however,
expressing three grounds: (1) the transaction, as a sale of stock
rather than the underlying assets, did not require the approval of
the Nigerian authorities (other than the pro fornma approval of the
Ni gerian Securities and Exchange Comm ssion), (2) it would be
unwi se to include language in the SPA that inplied that the
Ni gerian Mnister of Petroleum Chief Etete (“the Mnister”), had
approval power with which he was not legally vested, and (3) the
Mnister in fact had no objection to the sale.! 1In reliance on
t hese representations, Perenco contends, it wwthdrewits request to
i ncl ude the proposed condition in the SPA

Unbeknownst to Perenco, however, Roger Benedict, the Managi ng
Director of Ashland s operations in Nigeria, had already inforned
his superiors that he was “very concerned that if the [stock] sale
goes through, [the Mnister] will attenpt to stop it. He likely
has heard that we’'re for sale fromvarious sources and the nessage
he was sending ne yesterday was clear: ‘W' re going to need the
Governnent’s approval.” He may be wong from a | egal standpoint
but froma practical standpoint he’'s correct.” Furthernore, after

reporting that the Mnister had threatened to revoke Ashland’' s

!Ashland denies that its representatives orally inforned
Perenco that the Mnister had “no problenf with the sale, but for
summary judgnent purposes we wll assune that the statenent was
made.



PSCs, Benedict advised his superiors that “the best approach is to
avoid giving [the M nister] any indication of our position and what
the outconme will be, and the next tinme | see himit is very likely
he will be given a ‘fait acconpli.’” None of this informtion was
shared with Perenco.

Even though the SPA does not include Perenco’ s suggested
condition, it does contain a clause providing for term nation of

the agreenent, inter alia, “at any tine by the nutual witten

agreenent of Buyer and Sellers.”2 The SPA also provides that if
the agreenent were term nated

by Sellers for any reason except pursuant to an express
right to do so set forth herein, Buyer shall be entitled
to exercise all rights and renedi es available at |aw or
in equity as a result of such wongful termnation;
provided in no event shall Buyer ever be entitled to any
consequential or speculative danmages including, wthout
l[imtation, lost profits.?

Furthernore, the SPA states that each party to the agreenent wll
pay “all | egal and other costs and expenses incurred by such party
or any of its affiliates in connection with this Agreenent[.]"*

Finally, the SPA contains a standard nerger clause whereby Ashl and

expressly disclains “all liability or responsibility for any other
2Article 10.01(d). That article also provides that the
agreenent “may be termnated . . . (a) by Sellers, if through no

fault of Sellers, the O osing does not occur on or before July 31,
1997; [or] (b) by Buyer, if through no fault of Buyer, the C osing
does not occur on or before July 31, 1997.”

SArticle 10.02(a) (enphasis added). The SPA specified that
this provision survives termnation of the agreenent.

‘Article 12.03.



representation, warranty, statenent or information nade or

communi cated (orally or in witing) to Buyer” except of course “to
the extent expressly set forth” in the SPA. °

The SPA was executed by the parties in Houston on June 6,
1997. Init, Perenco contracted to purchase the stock of AONC and
ANEU for $60 mllion (subject to adjustnents). Pursuant to the
SPA, Perenco tendered a deposit of $1 mllion. Perenco now asserts
that, anong the representations and warranti es nmade by Ashland in
the SPA, the follow ng were known by Ashland to be false when it
executed the SPA, in |ight of Ashland’ s knowl edge of the Mnister’s

position on any such sal e:

. “The Shares are . . . free and clear of all .
encunbrances of any kind and are not subject to any
agreenents or understandings . . . wWith respect to
the voting or transfer thereof.”®

. “Neither the execution and delivery of this
Agreenment nor the consummation of the transactions
contenplated herein will . . . conflict wth or

result in a breach, default or violation of, any
mat eri al agreenent, docunent, instrunent, judgnent,
decree, order, governnental permt, certificate or
license to which Sellers or any International
Conpany is a party or is a subject which woul d have
a Material Adverse Effect[.]"’

. “To the knowl edge of the Sellers . . . no consents
are required to be obtained by Sellers or any
International Conpany for the transfer of the

SArticle 11.05.
SArticle 4.03.
Article 4.04.



Shares to Buyer.”?®
The SPA specified a closing date of July 1, 1997.

Soon after the execution of the SPA two Perenco
representatives, P.C Spink and Denis Bizeau, traveled to Nigeria
to inspect the Ashland properties. Article 9.08 of the SPA
provi des t hat

[a]s soon as practical followi ng the execution of this
Agreenent, Sellers and Buyer will advise the appropriate
Governnmental Authorities in Nigeria of the change in
control of AONC and ANEU. Sellers, at Buyer’s request,
w Il arrange neetings with the N gerian Authorities and
w || acconpany and introduce Buyer.
Accordi ngly, Roger Benedict set up a neeting with the Mnister that
was to take place on June 11, 1997. Wen Benedict and the Perenco
representatives arrived, however, the Mnister did not neet with
them and the neeting was reschedul ed for the next day.

Around 10: 30 p. m that evening, though, at the urging of their
Ni gerian “consul tant,” Maj or  General Baj owa, the Perenco
representatives (wthout Benedict’s knowedge) net wth the
Mnister at his hone. At that neeting, when the Perenco
representatives announced that they had “bought Ashland' s crude
reserves,” the Mnister announced that Ashland was doing “what |
have told them not to do” and threatened to detain Benedict. On
June 13, 1997, the Mnister issued a statenent that purported to

term nate Ashl and’ s PSCs.

According to Perenco, it did not becone aware of the problens

S8Article 4.19.



t hat Ashl and was having with the M nister until June 12, 1997, when
“Perenco for the first time came to understand that the M nister
had told Ashland that his consent was necessary.” Perenco also
received a copy of a letter to Ashland from the Ofice of the
M ni ster on or about July 10, 1997, detailing matters that Perenco
now characterizes as fraud, such as statenents that the Mnister
had twice invited Ashland to his office, and tw ce Ashland had
undertaken sone action that the Mnister characterized as
di shonest . Li kewi se, Roland Fox, the President of Perenco,
testified in his deposition that Perenco had know edge of Ashland s
al | eged deception of the Mnister during the nonth-Iong period that
fol | owed, during which unsuccessful efforts were nmade by Perenco,
Ashl and, the United States Departnent of State, the Wite House,
and nenbers of the United States Congress to reverse the Mnister’s
posi tion on Ashland s PSCs.?®
In light of these events, on July 11, 1997, representatives of
Ashl and and Perenco di scussed the SPA and agreed that it shoul d be
termnated. On July 16, 1997, Ashland wote a letter to Rol and Fox
stating that
the M nister of Petroleumhas informed Ashland that the
termnation of the [PSCs], which constitute owned assets
of the international conpanies is final and irrevocabl e.
As a result, Ashland will be unable to conplete the

transaction contenplated in the [SPA] . . . and the
Principals have agreed on the terns and conditions of

Utimately, Ashland was permitted to sell its rights (at a
considerable loss) to a conpany of the Mnister’s choosing for
conpensation in an anount determ ned by that conpany and t he NNPC.

7



such term nation

Wthin three (3) business days after receipt of an
executed copy of this Letter of Term nation, Ashland w ||
refund the Deposit in immedi ately avail able funds. This
termnation is wthout prejudice to any rights or
renedies that my otherwise be available to the

parties.?°

Fox i medi ately wote back, suggesting revisions to the letter, and
a revised draft, which included Fox’ s suggested changes, was sent
back to him? Fox then signed and returned that letter to Ashl and
on July 22, 1997, and shortly thereafter Ashland returned Perenco’s
$1 mllion deposit. Accordingly, the SPA was term nated pursuant
to an express right to do so — by the nutual agreenent of the
parties —as provided by Article 10.01(d).

Perenco filed this suit in 1998, alleging four causes of
action: breach of contract, statutory fraud, conmmon-|law fraud, and
negligent msrepresentation. Wth respect to each cause of action,
Perenco clains $300 million in danages for |oss of the benefit of

its bargain and $100 million for | oss of reputation.!? In 1999, the

Enphasi s added.

HFox suggested that the phrase “the Principals have agreed on
the terns and conditions of such term nation” be changed to read
“the agreenent is therefore termnated.”

2Ashl and’s counterclains against Perenco for breach of
contract and negligent msrepresentation were dism ssed wthout
prejudice by the district court when it rendered final judgnent.
Ashl and al | eged t hat Perenco (1) breached t he SPA by contacting the
Mnister directly and “conducting [itself] in an undi plomatic and
di scourt eous manner,” and (2) negligently m srepresented the nature
of the transaction to the Mnister causing the |oss of Ashland' s
PSCs.



district court granted summary judgnent to Ashl and, reasoning that
Perenco had el ected the renmedy of rescission by entering into the
termnation agreenent with Ashland and accordingly was precluded
fromseeking the renedy of damages. The district court also rul ed
that the all eged m srepresentations were not fal se, that they were
not representations of fact, and that in any case Perenco had not
relied on the representations toits detrinent. The district court
entered final judgnent, after which Perenco tinely filed a notice
of appeal .
.
ANALYSI S

A. St andard of Revi ew

We review a grant of summary judgnent de novo, applying the
sane standard as the district court.?®® A notion for summary
judgnent is properly granted only if there is no genuine issue as
to any material fact.'* An issue is material if its resolution
could affect the outcome of the action.? |n deciding whether a
fact issue has been created, we nust view the facts and the

inferences to be drawn therefromin the Iight nost favorable to the

BMorris v. Covan Wrld Wde Mwving, Inc., 144 F.3d 377, 380
(5th Gir. 1998).

YFed. R Civ.P. 56(c); Celotex Corp. v. Catrett, 477 U S. 317,
322 (1986).

1Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986).




nonnovi ng party. 1t

The standard for summary judgnent mrrors that for judgnent as
a matter of law ¥ Thus, the court nust review all of the evidence
in the record, but make no credibility determ nations or wei gh any
evidence.®® Inreviewing all the evidence, the court nust di sregard
all evidence favorable to the noving party that the jury is not
required to believe, and should give credence to the evidence
favoring the nonnoving party as well as that evidence supporting
the noving party that is uncontradicted and uni npeached. *°

B. Breach of Contract

As an initial matter, we note that both parties to this
conpl ex, arns-length transaction are sophisticated, wel | -
represented corporations which had had extensive prior experience
with the vagaries of oil exploration and production in Africa.?
Al t hough both parties agree that Ashland was not legally required

under either Nigerian law or the terns of the PSCs to obtain the

16See (O abi si onptosho v. City of Houston, 185 F.3d 521, 525
(5th Gir. 1999).

17Cel otex Corp., 477 U.S. at 323.

18Reeves v. Sander son Pl unbi ng Products, Inc., 533 U.S.---, 120
S.C. 2097, 2102 (2000).

¥1d. at 2110.

2l n fact, Denis Bi zeau, one of the Perenco representatives who
traveled to Nigeria after the SPA was executed, stated in his
deposition testinony that “[o]Jne of the reasons [for the trip to
Nigeria] was . . . to visit with the Mnister, say hello, and
i ntroduce Perenco, reintroduce Perenco to him because he knew us
already. And his team knew us even nuch better.”

10



Mnister’s consent to the stock transaction contenplated in the
SPA, the record evidence fully supports the view that both parties
wel | understood that, as a practical matter, the transacti on needed
the blessing of the N gerian governnent to be successful. Even
Perenco admts that Ashland s alleged m srepresentation that the
Mnister “had no problenf with the sale indicated only that the
M ni ster had no objection “in principle” to the sale and was not
m sl eading with respect to any objections that the M nister m ght
have had to Perenco itself as the buyer. 1In short, sophisticated
and experienced parties, supported by platoons of |awers,
consultants, and advisers, cannot sinply shut their eyes when
entering into a conplex, multi-mllion-dollar transaction in a
vol atil e venue, then claimto have been decei ved or m sl ed when t he
deal | ater heads south.

Admre as we mght Perenco' s creativity in devising its
breach-of-contract theory of liability, it is neverthel ess apparent
to us that Perenco’s so-called “breach of contract” clains are
essentially fraud clains in a different guise. The core
allegations that Perenco relies on as the basis of its
breach-of-contract clains are precisely the sane as those that
conprise the basis of its fraud clains, i.e., that Ashland fal sely
represented to Perenco that the Mnister had “no problenf with the
transaction. But alleged m srepresentations that pre-date the very
exi stence of a contract cannot constitute a breach of that

contract.

11



Nei t her can Perenco can show any damages recoverable on a
breach-of-contract theory of liability. Perenco is entitled only
to such damages as would place it in the position that it would
have occupi ed had Ashland not breached the contract;? however,
under Texas |aw, Perenco cannot recover danages for |oss of
busi ness reputation in a breach-of-contract action.? Accordingly,
had Ashland disclosed the relevant information, Perenco could
ei ther have refused to contract or reserved the right to termnate
in the event of interference by the Mnister. Under either
hypot hetical alternative, Perenco would be in exactly the sane
position in which it nowfinds itself.? |t follow then that, as
Perenco cannot show that Ashland’'s alleged m srepresentation
deprived Perenco of any benefit of its bargain, its breach-of-
contract claimnust fail.

C  Tort
Perenco also asserts tort <clains of comon-law fraud,

statutory fraud in the sale of st ock, and negligent

2lSee Stewart v. Basey, 245 S.W2d 484, 486 (1952).

22See Hol | ywood Fantasy Corp. v. Gabor, 151 F.3d 203, 214 (5th
Cir. 1998).

2Perenco’ s unsupported belief that it sonmehow could have
secured the benefit of its bargain had it only known of the
Mnister’s intentions is too speculative to support an award of
damages. Cf. R chter, S.A v. Bank of Anerica Nat. Trust and Sav.
Ass’n, 939 F.2d 1176, 1188 (5th Cr. 1991) (concluding that
plaintiff’s belief that he could have sold his interest in a w nery
for $1.6 mIlion was i nsufficient evidence of damages because t here
was no proof of an offer to purchase).

12



m srepresentation. Al though we agree with the district court that
Perenco’ s fraud clai ms cannot survive Ashland s notion for sunmary
j udgnent, we reach that conclusion via a sonewhat different route.

Under Texas law, a plaintiff alleging fraud nust establish (1)
a material msrepresentation, (2) which was false, and (3) which
was either known to be false when nmade or was asserted w thout
know edge of its truth, (4) which was intended to be acted upon,
(5) which was relied upon, and (6) which caused injury.? The
absence of proof of any el ement, of course, will prevent recovery. 2
The elenments of statutory fraud in the sale of stock are
substantially the sanme, except that to recover actual damages, a
plaintiff does not have to prove that the defendant knew a
statenent was false.?® Simlarly, the primary difference between
a cause of action for negligent m srepresentation and one for fraud
is that a negligent m srepresentation claim does not require an
actual intent to defraud, only that in doing so the party nmaking
the fal se statenent acted negligently in doing so.?” Al three tort

causes of action asserted by Perenco —conmmon-| aw fraud, statutory

24See Fornpbsa Plastics Corp. USA v. Presidio Enqgi neers and
Contractors, Inc., 960 S.W2d 41, 47 (Tex. 1998).

2CustomLeasing, Inc. v. Texas Bank & Trust Co. of Dallas, 516
S.W2d 138, 143 (Tex. 1974).

26Swanson v. Schl unber ger Technol ogy Corp., 895 S.W2d 719, 732
(Tex. App. —Texarkana 1995), rev’'d on other grounds, 949 S. W2d
171 (Tex. 1997).

2’Federal Land Bank Ass’'n of Tyler v. Sloane, 825 S.W2d 439,
442 (Tex. 1991).

13



fraud in the sale of stock, and negligent msrepresentation —
require a showi ng of both reliance and damages.

The district court found that no m srepresentation had been
made by Ashl and, which had only expressed “its |egal opinion that
the Mnister’s approval was not required.” That conclusion by the
court, however, reflects a m sconception of the nature of Perenco’s
clains. The m srepresentation of which Perenco conplains is not

that the Mnister’s approval was legally required, but rather that

the Mnister, infact, had “no problens with” this particul ar stock
sale and would not interfere.?8 The sunmmary judgnent record
contains anple evidence to support Perenco’s contention that, at
the time Ashland allegedly represented that the Mnister “had no
problems with” the sale, Ashland knew to the contrary that the
M nister was threatening to bl ock any sale of Ashland stock.

But the summary judgnent record al so contai ns anpl e evi dence
supporting the district court’s concl usion that when Perenco agreed

to termnate the SPA despite its knowedge at that tinme of

Ashl and’ s al | eged nendacity, Perenco neverthel ess know ngly el ected

the remedy of rescission and thereby waived its right to bring

2For this reason, we reject Ashland s invitation to apply the
Act of State doctrine, whereby United States courts will not pass
judgnent on the validity of the public acts of foreign sovereigns
wthin their own territory. See Callejo v. Banconer, S. A, 764
F.2d 1101 (5th Gr. 1985). Ashl and’ s al |l eged m srepresentation
turns on its own know edge of the Mnister’s position on the sale
prior to the signing of the SPA, and not on the legality or
“validity” of the Mnister’s subsequent actions with respect to
bl ocking the sale, nuch l|less the legal technicality of his
authority to approve or disapprove of the transaction.

14



these clains for danages. Under well -established principles of
Texas |law, when a party discovers fraudulent inducenent in the
maki ng of a contract, that party nmust choose within a reasonable
time either to (1) stand to the bargain and seek damages for fraud,
or (2) rescind the contract.? Perenco’s claim that it only
di scovered the full extent of Ashland s duplicity after signingthe
termnation agreenent is flatly contradicted by its own adm ssion
that on June 12, 1997 (twenty days before the signing of the
termnation agreenent) “Perenco for the first tinme cane to

understand that the M nister had told Ashl and that his consent was

necessary.”3 Likew se, Perenco received a copy of a letter from
the Ofice of the Mnister on or about July 10, 1997, detailing the
same matters that Perenco now characterizes as fraud, such as
statenents by the Mnister that he had twice invited Ashland to his
office, and tw ce Ashland had undertaken sone action that the
M ni ster characterized as dishonest. Even Perenco’s president
testified in his deposition that Perenco acquired know edge of
Ashl and’ s al | eged deception of the Mnister over the course of the
mont h-1 ong period that unsuccessful efforts were nmade to reverse
the Mnister’s position on Ashland s PSCs. In light of this
uncontroverted evi dence, we cannot but concl ude t hat Perenco wai ved

its right to bring a claim for damages when it know ngly and

21&B Gl Co., Inc. v. Arnold, 620 S.W2d 191, 193 (Tex. App.
—MWaco 1981, writ dismssed).

3°Enmphasi s added.
15



wllingly rescinded its agreenent with Ashl and.

Perenco neverthel ess seeks to avoid this result by claimng
that the “w thout prejudice” clause of the term nation agreenent
permts Perenco to termnate the contract and sue for danmages.
This contention is neritless: Perenco’ s reading of the “wthout
prej udi ce” cl ause conpl etely di sregards the term nati on agreenent’s
express reservation of only those “rights and renedies that may
ot herwi se be available to the parties.”3 Because, as Perenco quite
correctly maintains, we nust give effect to all the provisions of
the term nation agreenent,® then we nust also reject Perenco’s
attenpt to read “otherwise available” out of the term nation
agreenent.® Furthernore, as a contract nust be interpreted to
validate the intent of the parties,3 Perenco’ s expansive reading
of the “w thout prejudice” clause flies in the face of the SPA' s

term nation provisions which specifically prohibit suits for |ost

3'Enmphasi s added.

32See R&P Enterprises v. LaGuarta, Gaveral & Kirk, Inc.
S.W2d 517, 519 (Tex. 1980).

, 9596

3Accordingly, as we do not find the I|anguage of the
termnation clause anbi guous, we need not reach Perenco’ s claim
that the district court abused its discretion in denying Perenco’ s
nmotion to supplenment the record with parol e evidence consi sting of
the deposition testinony of the clause’s drafter, which testinony
Perenco chose not to tender in response to Ashland s summary
j udgnent notion.

Harris v. Rowe, 593 S.W2d 303, 306 (Tex. 1979).
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profits® or even out-of-pocket expenses.® Accordingly, we agree
wth the district court that having al ready nade a know ng el ecti on
to rescind the contract and restore the status quo ante (i ncl udi ng
Perenco’s recovery of its $1 mllion deposit), Perenco cannot now
seek a “doubl e” recovery of damages.
L1,
CONCLUSI ON

For the reasons expl ai ned above, the district court’s grant of

summary judgnent is

AFFI RVED.

35Section 10. 02.
36Section 12.03.
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