UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 00-20191

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,

VERSUS

JOSEPH JEROVE W LLI S,

Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Southern District of Texas

Novenber 12, 2001

Bef ore JONES and DeMOSS, Circuit Judges, and LI MBAUGH, ! District
Judge.

DeMOSS, Circuit Judge:

Federal prisoner Joseph Jerome WIIlis brought the instant 28
US. C 8§ 2255 notion pro se, contending that: (1) his § 924(c)
firearm conviction was invalid; (2) the jury instructions on the
8§ 924(c) count were erroneous; (3) WIlis’ trial attorney perforned

ineffectively in nunerous i nstances; and (4) his appell ate counsel

. District Judge of the Eastern District of Mssouri,
sitting by designation.



al so perforned ineffectively by failing to rai se several clains on
appeal . A magistrate judge issued a report recomendi ng that
WIllis" § 2255 notion be denied, and the district judge adopted the
magi strate judge’s recomendation. WIIlis now appeal s the deni al
of his 8§ 2255 notion.
BACKGROUND

After a 1992 trial, Joseph Jerone WIlis was convicted by a
jury of the followi ng offenses: being a felon in possession of a
firearm in violation of 18 U S. C. § 922(g); possession of nore
than 5 granms of cocaine base with intent to distribute, in
violation of 21 U.S.C. 8 841(a)(1); and using or carrying a firearm
during a drug-trafficking offense, in violation of 18 U S. C
8§ 924(c)(1). WlIllis raised four issues on direct appeal regarding:
(1) the adm ssibility of his prior drug convictions pursuant to
Fed. R Evid. 404(b); (2) the denial of his notion for a mstrial
based on an unresponsive answer; (3) prosecutorial m sconduct
during closing argunent; and (4) the sufficiency of the evidence
supporting his 8§ 924(c) firearm conviction. United States .
WIllis, 6 F.3d 257, 259 (5th Cr. 1993). This Court affirnmed the
conviction. Id. at 265.

WIllis then filed the instant 28 U . S.C. § 2255 notion pro se
contending that: (1) his § 924(c) firearmconviction was invalid,
(2) the jury instructions on the § 924(c) count were erroneous; (3)

WIllis® trial attorney perfornmed ineffectively 1in nunerous



instances;?2 and (4) his appellate counsel al so perforned
ineffectively by failing to raise several clains on appeal. The
governnent filed an answer arguing that all of the clains were
meritless.

The magistrate judge issued a report recomendi ng that the
8§ 2255 notion be denied. As to WIIlis’ claimthat he was denied
his constitutional right to testify on his own behalf, the
magi strate concluded that there was no evidence in the record to
support the claim Additionally, the magistrate judge found that
the cl ai mwas procedural |y barred because Wl lis had not raised the
claimon direct appeal and had not net the “cause and prejudice”
test to excuse such failure. As to WIIlis’ ineffective assistance
of counsel claim the nmagistrate judge concluded that the defense
counsel’s decision not to call WIlis to testify was a reasoned
trial strategy because WIlis had two prior drug-trafficking
convi ctions about which the governnent could have cross-exam ned
hi m

After WIllis filed objections, the district court adopted the
magi strate judge's recommendation and dismssed WIlis § 2255
motion, to which WIllis filed for a certificate of appealability

(“CA"). Inits final judgnent, the district court denied Wllis

2 In connection with this claim WIIlis asserts that his
counsel had perforned ineffectively because he failed to all ow
WIllis to testify on his own behalf, and that the trial court had
erred by failing to question him sua sponte about whether he was
voluntarily waiving his right to testify.
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a COA, and WIlis then filed a notion with this court for a COA
This Court granted Wllis a COA “as to his claimthat he was deni ed
his right to testify on his own behalf at trial” and directed the
parties to brief this issue and to address the degree of
substantiation that is required to trigger an evidentiary hearing
ona?28 US. C 8§ 2255right-to-testify claim The court denied COA
as to the other two clains nade on appeal and declared that al
ot her clainms had been abandoned.
DI SCUSSI ON

St andard of review

We review the district court’s findings of fact in a 8 2255
proceeding for clear error. United States v. Mms, 43 F.3d 217,
220 (5th CGr. 1995). Questions of law are reviewed de novo
United States v. G pson, 985 F.2d 212, 214 (5th Cr. 1993).

The all eged denial of WIlis' right to testify

It is undisputed that WIlis did not raise, at trial or on
direct appeal, the allegation that he was denied his right to
testify on his own behalf. This issue is therefore being raised
for the first tinme in the present 8§ 2255 notion. Usually, after a
conviction and exhaustion or waiver of any right to appeal, this
Court is entitled to presune that the defendant stands fairly and
finally convicted. United States v. Frady, 456 U. S. 152, 164
(1982); United States v. Shaid, 937 F.2d 228, 231-32 (5th Gr.

1991). A defendant can challenge a final conviction, but only on



i ssues of constitutional or jurisdictional magnitude. Shaid, 937
F.2d at 232 (citing H Il v. United States, 368 U S. 424, 428
(1962)). The Suprenme Court has stated that, in a § 2255
proceedi ng, “to obtain collateral relief based on trial errors to
whi ch no cont enpor aneous obj ecti on was nmade, a convi cted def endant
must show both (1) ‘cause’ excusing his doubl e procedural default,
and (2) ‘actual prejudice’ resulting fromthe errors of which he
conplains.” Frady, 456 U S. at 167-68; see also United States v.
Kal | estad, 236 F.3d 225, 227 (5th Gr. 2000) (“A section 2255
movant who fails to raise a constitutional or jurisdictional issue
on direct appeal waives the issue for a collateral attack on his
conviction, unless there is cause for the default and prejudice as
aresult.”). WIIlis never raised the denial of right to testify
issue on direct appeal and so it would appear that he is
procedurally barred fromraising it now.

However, the governnent never attenpted to invoke the
procedural bar until the present appeal.® This Court has stated
that in order to raise the procedural bar at the appellate |evel,
the governnent nust attenpt to invoke it in the district court

first. Kallestad, 236 F.3d at 227; United States v. Drobny, 955

3 In the governnent’s defense, it was not entirely clear
fromWIIlis pleadings that he was raising a separate
constitutional claimbecause he couched the denial of a right to
testify in terns of his ineffective assistance of counsel claim
It may not have been until the magi strate judge read WIlis’
claimbroadly (and then dism ssed it) that this clai meven becane
appar ent .



F.2d 990, 995 (5th Gr. 1992). The governnent concedes that it is
attenpting to affirmatively i nvoke the procedural bar for the first
time on appeal. It asserts, however, that this is permssible
because the magistrate judge, and the district court by adopting
the magi strate’s findings, raised the procedural bar sua sponte.
The i ssue of whether a magi strate judge or district court can
i nvoke the procedural bar sua sponte in a 8 2255 case is one of
first inpression in this Court. It is not an issue wthout
gui dance, however. |In a proceeding involving a 28 U S.C. § 2254
notion,* this Court stated that “a federal district court may, in
the exercise of its discretion, raise a habeas petitioner’s
procedural default sua sponte and then apply that default as a bar
to further litigation of petitioner’s clains.” Magoui rk v.
Phillips, 144 F.3d 348, 358 (5th Cr. 1998); Smth v. Johnson, 216
F.3d 521, 523-24 (5th Gr. 2000) (raising the procedural bar in a
8§ 2254 case sua sponte at the appellate level). Wen this Court is
considering whether to apply the procedural bar sua sponte in the
8§ 2254 context, we consider whether the petitioner has had a
reasonabl e opportunity to argue agai nst application of the bar, and
whet her the governnment intentionally waived the procedural bar

defense. Smth, 216 F.3d at 524. Though 8 2254 and § 2255 are

4 8§ 2255 is the postconviction renedy for federal
prisoners that is anal ogous to, but separate from the
| ongstandi ng federal habeas corpus renedy that was recodified in
§ 2254. See 2 Janes S. Liebman & Randy Hertz, Federal Habeas
Corpus Practice and Procedure 8§ 41.1, at 1561 (3d ed. 1998).
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anal ogous, 8 2255 does not include a statutorily inposed exhaustion
of renmedies requirenent. However, we can easily extend our
reasoning in Magouirk and Smth to 8§ 2255 cases because, as we have
al ready stated, the Suprene Court has engrafted a “procedural bar”
into 8 2255 to ensure that such proceedings will not develop into
a substitute for direct appeals. See Frady, 456 U S. at 167
(i mposi ng the “cause and actual prejudice” standard on notions for
collateral relief when no objection was nade on direct appeal); see
also Reed v. Farley, 512 U S 339, 354 (1994) (stating that
“Iw here the petitioner - whether a state or federal prisoner -
failed properly to raise his claimon direct review, the wit is
available only if the petitioner establishes ‘cause’ for the waiver
and shows ‘actual prejudice . . .."7").

We find support for allowng district courts to sua sponte
i nvoke the procedural bar in 8 2255 cases in other circuits as
well. Many of our sister courts have permtted the district courts
to find that the § 2255 notions before them were procedurally
barred, w thout the governnment raising the issue, or have even
rai sed the bar thenselves sua sponte. See, e.g., Elzy v. United
States, 205 F.3d 882, 886 (6th Cr. 2000) (noting that it was
proper to raise the default sua sponte at the appellate level in
part because the procedural default was manifest in the record);
Rosario v. United States, 164 F.3d 729, 732-33 (2d Cr. 1998)

(raising the i ssue of the defendant’s procedural default sua sponte



at the appellate level); Hnes v. United States, 971 F. 2d 506, 508
(10th Cr. 1992) (allowing a district court to raise the procedural
default in a 8§ 2255 notion sua sponte, and analogizing it to
§ 2254's procedural default rule). Today we join our sister courts
by extendi ng the reasoni ng of our decisions in Magouirk and Smth,
and holding that a court may, sua sponte, invoke the procedura
default rule as a bar to § 2255. As the court in H nes noted:

The Frady defense to a § 2255 action, like the

state procedural default defense to a § 2254

action, substantially inplicates i nportant concerns

that transcend those of the parties to a case. The

Frady defense 1is based upon concerns about

finality, docket control, and judicial efficiency.
Hi nes, 971 F.2d at 508. W note, however, that though a court may
i nvoke the procedural default sua sponte, it should not do so
lightly. Rosario, 164 F.3d at 733. As this Court stated in Smth,
when consi dering whether to apply the procedural default rule sua
sponte, “[t]he relevant concerns are whether the petitioner has
been given notice that procedural default will be an issue for
consideration, whether the petitioner has had a reasonable
opportunity to argue agai nst application of the bar, and whether
the State intentionally waived the defense.” Smth, 216 F.3d at
524.

Wth these concerns in mnd, we turn to the present case. As

was al ready noted, the nmagistrate’s recomendation to the district

judge raised the issue that the case was procedurally barred. 1In



his brief to the district court, WIlis argued agai nst the finding
that his case failed on the nerits but did not address the
procedural default. The district court then adopted the
magi strate’s findings in full.®> WIIlis al so nade no nention of the
default in his brief to this Court, though this may have been due
to the narrowissue on which the COA was granted. However, even if
the COA did not give additional notice to WIlis, the governnent
wi sely raised the issue in its brief to this court, thus giving
WIllis further notice that his case nmay have been barred. WIllis
still failed to even attenpt to argue the procedural default issue
in his reply brief. Al of these factors conbined |Iead us to the
conclusion that: (1) WIlis was provided anple notice that the
procedural bar was an issue before the court by the magistrate’s
findings and by the governnent’s brief that adopted the
magi strate’s argunent; and (2) WIlis was afforded a reasonable
opportunity to argue against application of the bar in his
objections to the magistrate’s findings and in his reply brief to

t he governnent before this Court.® As was al ready noted, we do not

5 Though no nention was nmade specifically of the
procedural bar, the district court stated in its order that it
“concurs fully with the determ nations of the nmenorandum and
recommendati on and hereby adopts it as its own.”

6 We note here that these two concerns were satisfied due
to the fact that the magistrate raised the issue and WIllis then
had an opportunity to argue agai nst the nagistrate’s findings to
the district court. Had the district court raised the issue sua
sponte, and not the magistrate, then WIllis would be entitled to
have advance warning that the district court was considering
di sm ssing the case on such grounds so that WIllis could argue
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bel i eve the governnent intentionally waived this argunent because
it was not entirely clear fromWIIlis’ pleadings that he was even
maki ng out a claimthat he was denied his right to testify on his
own behal f. The governnent argued that the i ssue was procedural ly
barred at the first opportunity it had, once it realized the issue
was being raised. It is therefore proper to i nvoke the procedural
bar. As WIlis has nade no attenpt to argue that there was “cause”
for not raising the issue on direct appeal or that “actual
prejudice” resulted fromthe errors for which he conpl ai ns, we need
not consider the issue any further. WIllis claim that he was
denied his right to testify on his own behalf is procedurally
barr ed.

The all eged i neffective assistance of counsel

In addition to raising a substantive right-to-testify claim
WIllis alternatively casts the claimin the ineffective assistance
of counsel framework set forth in Strickland v. Wshington, 466

US 668 (1984).° WIllis vaguely maintains that his counsel

the “cause and prejudice” prongs.

! We note that the procedural bar does not apply to
clains that could not have been raised on direct appeal, such as
i neffective assistance of counsel. See, e.g., United States v.
Marroquin, 885 F.2d 1240, 1245-46 (5th Cr. 1989) (noting that a
federal prisoner’s double jeopardy challenge to multiple
sentences would be nore properly raised in a 8 2255 notion than
on direct appeal). But see Amel v. United States, 209 F.3d 195,
198 (2d G r. 2000) (“[A]bsent a show ng of cause for the
procedural default and actual prejudice, a defendant may not
raise an ineffective assistance claimfor the first tine on
collateral attack if the defendant had new counsel on direct
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performed deficiently by failing to call him to testify wth
respect to alleged inconsistencies in investigators’ hearing and
trial testinony and that this failure prejudiced him WIlis
asserts that, had he been allowed to testify, he m ght have been
convicted of only possessing .41 grans of cocai ne base instead of
12 grans.

When a defendant argues that his counsel interfered with his
right to testify, “[t]he appropriate vehicle for such clains is a
claim of ineffective assistance of counsel” wunder Strickland.
Sayre v. Anderson, 238 F.3d 631, 634 &n.2 (5th Gr. 2001) (quoting
United States v. Brown, 217 F.3d 247, 258-59 (5th Cr. 2000)). To
prevail, a petitioner nust denonstrate that counsel’s performance
fell below an objective standard of reasonabl eness, and that such
deficient performance was prejudicial. Strickland, 466 U.S. at
687. Wen assessing whether an attorney’ s performance was

deficient, the court must indulge a strong presunption that
counsel’s conduct falls within the wde range of reasonable
prof essi onal assistance.” 1d. at 689. Additionally, in order to
show prejudi ce, a petitioner nmust denonstrate that counsel’s errors
were “so serious as to deprive the defendant of a fair trial, a

trial whose result is reliable.” 1d. at 687. *“Thus, an analysis

focusi ng solely on nere outcone determ nation, without attention to

appeal and the claimis based solely on the record devel oped at
trial.”).
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whet her the result of the proceeding was fundanentally unfair or
reliable, is defective.” Lockhart v. Fretwell, 506 U S. 364, 369
(1993).

The magistrate judge concluded that this particular
i neffectiveness claim was neritless because allowng WIlis to
testify at trial would have permtted the governnment to cross-
exam ne him about his drug-trafficking history. The magistrate
judge also nmade the followng findings: (1) WIIlis counsel had
objected strongly to the late production of a police report that
al tered the anount of cocaine admtted to by Wllis; (2) WIlis had
made no show ng that he coul d have offered credi ble testinony that
woul d have conpelled the trial court to suppress this report; and
(3) the record showed that WIIlis’ counsel extensively cross-
exam ned the investigators at the pretrial hearing, and again at
trial, with respect to whether WIlis nmay have been intimdated in
any way.

WIllis has not convincingly argued that his testinony would
have assisted him at either the pretrial hearing or at trial.
According to WIIlis, he would have essentially engaged in a
swearing contest with the investigating officers about what
occurred at the post-arrest interview. WIllis does not even
address the viability of the countervailing tactical reasons that
hi s counsel m ght have had for declining to call himto the stand,

i.e., the governnment could have easily attacked WIllis’ credibility
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by using his prior drug convictions. See Fed. R Evid. 609.
WIllis has also failed to denonstrate prejudice. Although he
asserts that, had he testified at trial, he mght have been
convicted of only possessing .41 granms instead of 12 grans, he
fails to acknowl edge that at sentencing, a district court nay

consi der relevant conduct, including “all reasonably foreseeable
acts and omssions of others in furtherance of the jointly
undertaken crimnal activity.” U S S. G 8§ 1Bl1.3(a)(1)(B); see al so
United States v. Schorovsky, 202 F.3d 727, 729 (5th Gr. 2000). In
other words, even if WIlis had credibly testified regarding the
quantity of drugs that were the subject of the post-arrest
interview, the sentencing court could still have found that the 12
grans hidden in his conpanion’s pants were attributable to Wllis
for sentencing purposes. WIIlis has not denonstrated that he was
prej udi ced.
CONCLUSI ON

Having carefully reviewed the record of this case and the
parties’ respective briefing and for the reasons set forth above,
we conclude that the district court did not err in dismssing
WIllis” 8§ 2255 notion. WIIlis claimthat he was denied his right
to testify on his own behalf is procedurally barred and his
ineffective assistance of counsel claim is wthout nerit. e

therefore AFFIRM the district court’s deci sion.

AFFI RVED.
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