IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-20120

ALMA DeLEON, Individually and as Adm ni strator
of The Estate of Melissa Mrales,
Pl ai ntiff-Appellant,

ver sus

LLOYD S LONDON, CERTAI N UNDERWRI TERS; ET AL,
Def endant s,

LLOYD S LONDON, CERTAI N UNDERWRI TERS; CCOLIN M OWEN,
Def endant s- Appel | ees.

Appeals fromthe United States District Court
for the Southern District of Texas

July 18, 2001
Bef ore REYNALDO G GARZA, H Gd NBOTHAM and SM TH, G rcuit Judges.
PATRICK E. H Gd NBOTHAM Circuit Judge:

A corporation elected to self insure under Texas workers’
conpensation laws. As part of its opt-out fromthe protections of
wor kers’ conpensation, the conpany purchased from Ll oyd s, London
i nsurance upon the life of its enployees, payable to itself. An
enpl oyee was fatally injured in the course of work, and her
representative obtai ned a substantial sumin settlenent of a claim
that the death was caused by the conpany’s negligence. Lloyd s paid

the policy proceeds to the corporation. The representative of the



deceased enployee later learned of the life insurance and filed
this suit against Lloyd s, seeking the policy proceeds.

This is a diversity case and we apply the Texas |aw of
insurable interest, ultimately affirm ng summary judgnent in favor
of Lloyd s, London. W conclude that under Texas |aw Lloyd' s was
obligated to pay the proceeds of the policy and discharged its
obligation by paying the proceeds to the naned beneficiary. W al so
concl ude that the naned beneficiary, |acking an insurable interest,
held the proceeds in trust for the benefit of the estate of the

i nsured enpl oyees.

I

In 1991, National Convenience Stores, |Inc. purchased an
accidental death insurance policy from Certain Underwiters at
Ll oyd's, London through its broker, Ronald H Seaborg and his
conpany, International Accident Facilities, 1Inc.! The policy
provi ded benefits of $250,000 for each insured person, defined as
the officers and enpl oyees of NCS. The proceeds were payabl e to NCS
upon the accidental death of any Texas NCS enpl oyee that occurred
within the scope and course of enploynent.

Mel i ssa Moral es worked for NCS as a clerk in one of its Stop-

n-Go convenience stores. On April 19, 1992, a robber stabbed

' We will refer to both Ronald H Seaborg and his conpany,
I nternational Accident Facilities, Inc., as "Seaborg."
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Morales to death at her store. On July 7, 1992, Lloyd' s paid the
policy proceeds to NCS

Al ma DeLeon, the adm nistrator of Morales's estate, filed suit
against NCS in Texas state court. Wthin six nonths NCS settled
wi th DeLeon, paying $1,050,000.00 to the estate in exchange for a
conprehensive release from liability. NCS did not disclose the
existence of its policy with LIoyd's. Only after settling with NCS
did DeLeon learn of NCS's policy with Ll oyd's.

On Septenber 10, 1996, DelLeon filed suit in the United States
District Court for the Southern District of Texas against Lloyd's
and Seaborg, seeking to recover the policy benefits. Jurisdiction
rested on diversity of citizenship. Seaborg and Ll oyd's each filed
a third-party conplaint, claimng over against NCS. The court
stayed the action pending resolution of Tanez v. Certain
Underwriters at Lloyd's, London,? a case in state court involving
virtually the sane defendants and simlar facts. Wien the Tanez
case was decided, the district court lifted the stay.

After various anended conpl aints, cross-clains, and counter-
clains, DelLeon decided not to pursue an action against NCS.
Lloyd's, in turn, decided not to pursue its cross-claim against
NCS. In short, Lloyd' s becane the only defendant. The district
court granted summary judgnent in favor of Lloyd's, and DelLeon

appeal s that judgnent.

2999 S.W2d 12 (Tex. App. - Houston 1998).
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|1

DeLeon contends that the district court erred in granting
sunmary judgnment on her breach of contract claim?® W review a
district court's grant of sunmary judgnent de novo. Summary
judgnent is appropriate where no genuine issue of material fact
exists and the noving party is entitled to judgnent as a matter of
| aw. 4 The Court nust accept the evidence of the nonnoving party and
draw all reasonable inferences in favor of that party.® In this
diversity action, we review de novo the district court's

interpretation of state |law.?®

11
DeLeon first contends that Lloyd's is collaterally estopped
fromarguing that NCS was the | awful beneficiary of the policy. She
argues that Tanez is binding upon this Court. A federal court nust
accord a state-court judgnent the preclusive effect it would enjoy

under the law of the state in which the judgnent was rendered.’

3 DeLeon does not appeal the grant of summary judgnent on her
conversion cl aim

4 See Fed. R Civ. P. 56(c); Geoscan, Inc. v. Geotrace Techs.,
Inc., 226 F.3d 387, 390 (5th Cr. 2000).

5> See Matsushita Elec. Indus. Co., Ltd. v. Zenith Radi o Corp.
475 U.S. 574, 585-87 (1986).

® See McGuder v. WII, 204 F.3d 220, 222 (5th G r. 2000).

" See 28 U.S.C. 8§ 1738 (2001); Ganmmge v. West Jasper Sch. Bd.
of Educ., 179 F.3d 952, 954 (5th Gr. 1999).
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Under Texas law, the party seeking to invoke collateral estoppel
must establish that (1) the facts sought to be tried in the second
action were fully and fairly tried in the earlier suit; (2)those
facts were essential to the judgnent in the first suit; and (3) the
parties were cast as adversaries in the first suit.® Al though
DeLeon was not a party in Tanez, she may still assert offensive,
non-nutual collateral estoppel. Texas recognizes this variant of
collateral estoppel, provided that the party against whom
collateral estoppel is now asserted was either a party or in
privity with a party inthe first suit.® Lloyd's was a party in the
Tamez case.

In Tanez, the famlies of two deceased NCS enpl oyees sued
Lloyd's, NCS, and Seaborg for benefits from the sane Lloyd' s
coverage at issue here. The trial court denied the plaintiffs'
motion for partial sunmary judgnent and granted the defendants
notions for summary judgnent.® The Texas Court of Appeal s affirned
in part and reversed in part, finding that NCS | acked an insurable
interest in the lives of its enployees under Texas common | aw and

that NCS was not a proper beneficiary under Article 3.51-6 § 3 of

8 1nre Mller, 156 F.3d 598, 602 (5th Gr. 1998).

® See Logan v. MDaniel, 21 S.W3d 683, 687-88 (Tex. App. -
Austin 2000).

0 Tamez, 999 S.W2d at 13-14.
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the Texas |nsurance Code.!' These findings were essential to its
partial reversal of the summary judgnent order, ' and, according to
the record, they were fully and fairly litigated.

The court also inplicitly found that the estates of the
deceased enpl oyees were proper beneficiaries under Article 3.51-6
8 3. Issues decided inplicitly in a prior judgnent have coll ateral
estoppel effect if they were essential to that judgnent.®® The
provi sion of the Texas |nsurance Code at issue in Tanez and here
requi res paynment to the person insured, his designated
beneficiaries, or his estate.'® The Tamez court found that NCS
enpl oyees were the persons insured under the policy, that the
deceased enpl oyees coul d not designate beneficiaries, and that NCS
was not the proper beneficiary of the policy.®™ Inplicit in the
court's opinion, therefore, was the conclusion that the estates of
the deceased enployees were proper beneficiaries, a finding
necessary to the judgnent of the Tanez court.

Ll oyd's argues that Tanez |acks preclusive bite for two

reasons. First, that the Tanmez decision was not a final judgnent.

191d. at 19, 20-21.

12 See id. at 20-22.

13 See Van Dyke v. Boswell, O Toole, Davis & Pickering, 697
S.W2d 381, 384-85 (Tex. 1985); 18 Janes Wn Moore et al., More's
Federal Practice 8§ 132.03[4][c] (3d ed. 1998).

14 See Tex. Ins. Code Ann. art. 3.51-6 § 3.

15 See Tanez, 999 S.W2d at 19-21.
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Second, that DelLeon's "wait and see" attitude ought to bar resort
to this equitable doctrine. Both argunents |lack nerit.

The test for finality here is "whether the conclusion in
guestion is procedurally definite."® Courts are to consi der whet her
"the parties were fully heard, [whether] the court supported its
decision with a reasoned opinion [and whether] the decision was
subj ect to appeal or was in fact reviewed on appeal ."?'’

The two hol dings urged to be transportable are that (1) NCS
| acked an insurable interest inthe lives of its enployees, and (2)
that the estates of the deceased enpl oyees are proper beneficiaries
under the policy. There is no indication that the parties in Tanez
failed to receive a full hearing on these issues. The court's
analysis of the nerits of these questions was also thorough and
reasoned. Its judgnent has the sane conclusive effect on the
parties as the final judgnent of a lower court.!® The disputed
findings were undoubtedly the "last word" of the Tamez court on

these matters.?® Lloyd's first argunent fails.

' Van Dyke, 697 S.W2d at 385 (quoting Restatenent (Second)
of Judgments 8 13, cnt. g (1982)).

7 1d. (quoting Restatenment (Second) of Judgments § 13, cnt
g (1982)).

18 See Partee v. Phel ps, 840 S.W2d 512 (Tex. App. - Dallas
1992) .

19 See Restatenent (Second) of Judgnents § 13, cnt. a (1982).
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Ll oyd's second argunent is that courts are reluctant to apply
of fensive coll ateral estoppel where the plaintiff adopts a "wait
and see" attitude, in the hope that the first action by another
plaintiff will result in a favorable judgnent.? The difficulty here
is that the theory has no factual legs. Lloyd's points to no
specific dilatory tactics on the part of DelLeon. Indeed, the
district court stayed this case pending resolution of Tanez.

We conclude that Lloyd's is collaterally estopped fromtrying
again whether: (1) NCS has an insurable interest in the lives of
its enpl oyees, and (2) the estates of the deceased enpl oyees of NCS
are proper beneficiaries of the policy. As DeLeon is a deceased
enpl oyee of NCS, she is a proper beneficiary of the policy.

DeLeon nmakes one addi tional argunent based on Tanez. She notes
that the Tanmez court found in favor of the plaintiffs on their
breach of contract claim that Lloyd' s was obligated to pay them
directly, inreversing the trial court's summary judgnent in favor
of Lloyd' s.? W disagree. As we read it, this essential holding
was only a repudiation of the trial court's reasoning. The trial
court apparently had adopted Lloyd's argunent that plaintiffs
stated no claim for breach of contract because "the policy was

awful and NCS was the proper beneficiary."?2 A Texas court of

20 See Parkl and Hosiery Co. v. Shore, 439 U. S. 322, 330 (1979).
2l See Tanez, 999 S.W2d at 21.
22 ] d.



appeal s can not affirm a summary judgnent on grounds not argued
before the trial court.? Consequently, the Tamez court was
constrained to reverse, despite other potentially adequate bases
for affirmng summary judgnent on the claim for breach of
contract.? Collateral estoppel then does not support DelLeon's
breach of contract claim

More to the point, the Tamez court found that "[t] here was no
contractual relationship between [plaintiffs] and LI oyd's. "2 Under
Tanez, DelLeon l|acked privity with Lloyd's and Lloyd's did not
breach its contract by paying the proceeds to NCS

DeLeon replies that the contract should be reforned to i ncl ude
DeLeon as the | awful beneficiary of the policy. Wether Tanez al so
inplicitly precludes reformation, given its express finding that
there was no contractual relationship between the plaintiffs and
the insurer, is not clear. This interpretation taxes the preclusive
effect of an inplicit holding and, while it is not wthout force,
we are reluctant to rest there. W turn to the nerits of

reformati on under Texas | aw.

2 See Maley v. 7111 Sout hwest Freeway, Inc., 843 S.W2d 229,
234 (Tex. App. - Houston 1993).

24 For instance, summary judgnment may have been appropriate
because plaintiffs were not nanmed beneficiaries of the policy and
were therefore not in privity with LIoyd's. See di scussion, infra.

25 Tanez, 999 S.W2d at 21.



|V

DeLeon argues that because reformation is the appropriate
remedy for a violation of Article 3.51-6 8 3 of the Texas | nsurance
Code, she states a claimfor breach of contract, so reforned.

As we expl ai ned, Tanez held that NCS di d not have an i nsurabl e
interest in the lives of its enployees.? A putative beneficiary
only has an insurable interest in the |ife of another where the
beneficiary is "(1) so closely related by blood or affinity that he
wants the other to continue to live, irrespective of the nonetary
considerations; (2) a creditor; J[or] (3) one possessing a
reasonabl e expectati on of pecuniary benefit or advantage fromthe
continued |ife of another."?” Although NCS clained to fall into the
third category, the Tanez court found ot herwi se. ?®

Where an insurer pays the proceeds of a policy to a

beneficiary having no insurable interest, Texas courts have

26 Tanmez, 999 S.W2d at 19; see also Stillwagoner v. Travel ers
Ins. Co., 979 S.W2d 354, 360-62 (Tex. App. - Tyler 1998); Cheeves
v. Anders, 28 S.W 274 (Tex. 1894).

21 Tamez, 979 S.W2d at 17 (quoting Drane v. Jefferson
Standard Life Ins. Co., 161 S.W2d 1057, 1058-59 (Tex. Comm App.
1942)); see also Stillwagoner, 979 S.W2d at 361. This doctrine is
animated by two policy considerations: "(1) that no inducenent
shoul d be offered to one person to take the |life of another; and
(2) that no one should be permtted to wager on the conti nuation of
a human life." Stillwagoner, 979 S.W2d at 360.

28 As one Texas court has stated, "[t]he nere existence of an
enpl oyer/ enpl oyee relationship is never sufficient to give the
enpl oyer an insurable interest in the |life of the enployee."
Stillwagoner, 979 S.W2d at 361.
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consistently held that a constructive trust is the appropriate
renmedy.?® As the Tamez court stated, "a person with no insurable
interest will hold the proceeds of a policy as trustee for the
benefit of those persons entitled by law to receive it."3 Texas
courts have refrained frominvalidating a policy for want of an
insurable interest to avoid a windfall to insurers at the expense
of awful beneficiaries. Instead, they require insurers to pay the
policy proceeds to the beneficiary named in the policy.3 As the
Texas Suprene Court stated in 1894,
[I]t is no concern of the insurer as to who gets the
proceeds, except to see that it is paid to the proper
parties, under its agreenent. It is sinply required to
performits contract, and the law will dispose of the
noney according to the rights of the parties.
Once the naned beneficiary is paid, Texas applies the equitable
remedy of constructive trust to provide an avenue of recovery for
a |lawful beneficiary.

Article 3.51-6 8 3 provides that "all benefits under any group

or bl anket accident and sickness policy shall be payable to the

2 See, e.g., Tanez, 999 S.W2d at 15-16; Stillwagoner, 979
S.W2d at 360.

30 Tanmez, 999 S.W2d at 15; see also Wlke v. Finn, 39 S. W2d
836, 838-39 (Tex. Comm App. 1931).

31 See Cheeves, 28 S.W at 275-76.
2 1d. at 275.

3% See Tamez, 999 S.W2d at 15-16 & n.1; Stillwagoner, 979
S.W2d at 358.
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person insured, or to his designated beneficiary or beneficiaries,
or to his estate."3 As the Tamez court found, the policy here is
a group accident policy and therefore governed by Article 3.51-6 §
3.% The Tanez court al so determ ned that an NCS enpl oyee, and not
NCS itself, was the "person insured" under the policy.?3 Were, as
here, an NCS enpl oyee is deceased at the tine the policy benefits
mature, the proceeds can be paid under the statute to either "his
designated beneficiary or estate."3 Morales was not given the
opportunity to designate her own beneficiary in this case.® As the
court in Tanez determned, the deceased enployee's estate was
t herefore a proper beneficiary under the policy.

Relying primarily on the Texas case, Anerican National
| nsurance Co. v. Foster, % DeLeon i nvokes the general principlethat

when a policy provision is invalid as contrary to the I|nsurance

34 Tex. Ins. Code. Ann. art. 3.51-6 § 3 (2001).

% Tamez, 999 S.W2d at 20-21; see also Tex. Ins. Code Ann
art. 3.51-6 8§ 1(a)(1)-(6) (2001) (defining the paraneters of
"group insurance" for purposes of the Texas |nsurance Code).

% 1d. at 20.

3 Tamez, 999 S.W2d at 20.

3% See id. at 20; Stillwagoner, 979 S.W2d at 363.

3% Tanez, 999 S.W2d at 20-21

4 130 S.W2d 287 (Tex. Comm App. 1939).
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Code, ** the statute is read into the conflicting policy provision.*
As we understand her argunent, reformation of the policy would
render the Morrales estate the beneficiary. The estate's
representative could then sue Lloyd's on the policy.

Language in a recent Texas Court of Appeals decision offers
sone support for reformation as a possible remedy for violating
Article 3.51-6 § 3,4 but the Tanez case is contrary. The Tanez
court, in reversing the grant of summary judgnent, found a
constructive trust theory sinmultaneously holding that the
plaintiffs had no contractual relationship with the insurer,
characterizing the plaintiffs as third-party claimnts.* These
statenents are at odds with a refornmed contract.

The text of Article 3.51-6 § 3 provides little guidance.

Nothing in the statute indicates whether reformation is

41 As the Texas Suprene Court noted, "the policy provision in
guestion nust be disregarded in arriving at a conclusion, and the
ternms of the statute nust be read into the policy as constituting
ternms of the contract which the parties nade at the tine the policy
issued." Id. at 290.

42 See id.

43 See Stillwagoner, 979 S.W2d at 363-64. Although the
Stillwagoner court cited the | anguage from Foster cited above, it
did not actually reforma policy that contravened Article 3.51-6 §
3inlieu of inposing a constructive trust. That court nerely found
that summary judgnent in favor of the enployer was inappropriate.
Mor eover, that court recognized that, "[i]f insurance benefits are
paid to a beneficiary wthout an insurable interest, the
beneficiary holds the proceeds for the benefit of those entitled by
law to receive them™" 1d. at 358.

44 See Tanmez, 999 S.W2d at 21.
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contenplated. Nor is there an express textual |inkage between the
statute and the common-| aw i nsurabl e interest doctrine.

The role of section 3 becones clearer with section 1 of the
sane provision of the Insurance Code. Article 3.51-6 §8 1(a)(1)
descri bes "group acci dent and heal th i nsurance" as a "policy i ssued
to an enployer or trustees of a fund established by an enpl oyer,
who shall be deened the policyholder, insuring enployees of such
enpl oyer for the benefit of persons other than the enployer."* The
Tanez court interpreted this | anguage to nean that group insurance
nust be for the benefit of persons other than the enployer.“®
Section 1(a)(1l) of the Insurance Code therefore parallels at this
poi nt the comon | aw i nsurabl e i nterest doctrine. Although not al
forms of group accident and health insurance insure the life of the
enpl oyee, the group accidental death policy in this case runs af ou
of both the insurable interest doctrine and Article 3.51-6 8§
1(a)(1).

Section 1(a)(l) of the statute precludes recovery by an
enpl oyer under these circunstances and section 3 defines the proper
beneficiaries of a group or blanket accident and sickness policy.
Section 3 articul ates three general categories of beneficiaries who

may recei ve the proceeds of such a policy: (1) the person insured,

4 Tex. Ins. Code. Ann. art. 3.51-6 8§ 1(a)(1l) (2001) (enphasis
added) .

4 Tamez, 999 S.W2d at 20-21.
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(2) his designated beneficiaries, and (3) his estate. Like section
1(a)(1l), section 3 echoes the tenets of the conmmon | aw i nsurable
interest doctrine. As the Tanez court observed, Article 3.51-6 8§ 3
"inpliedly does prohibit enployers from benefitting [from group
policies] in that it provides for paynent of proceeds to the person
insured or to his designated beneficiary."4 Sections 1(a)(1) and
3 therefore jointly codify and clarify the insurable interest
doctrine in the context of group accident and sickness insurance.

Gven the overlap between the comon |law and statutory
regines, violation of the insurable interest doctrine will often
inply violation of the statute. Al though these statutory provisions
at tines extend beyond the scope of the insurable interest
doctrine, there is considerable common ground. Like Tanez, this
case falls under the overlap, as both the common |aw and the
statute were violated. Since constructive trust is already
available to plaintiffs in such cases, nothing suggests that the

| egi sl ature thought plaintiffs needed additional protection.*

47 Tamez, 999 S.W2d at 20 (enphasis in original).

48 See Tanez, 999 S.W2d at 16-21 (discussing violation of both
i nsurabl e interest doctrine and Article 3.51-6 8§ 3); Stillwagoner,
979 S.W2d at 359-63 (sane); see al so Coppedge v. Colonial Savs. &
Loan Ass'n, 721 S.W2d 933, 938 (Tex. App. - Dallas 1986), wit
ref'dn.r.e. ("[When the | egislature creates a cause of action and
a renedy for its enforcenent, that l|egislation is regarded as
cunul ative of the common-| aw cause of action and renedy, unless the
statute expressly or inpliedly negatives the latter."); Wdgeon v.
Eastern Shore Hosp. Cr., 479 A 2d 921, 929 (M. 1984) (hol ding
that there is no need to inply a new right of action where the
comon |aw already provides an action to renedy the violation)

15



Qur conclusion is confirnmed by the reality that allow ng
reformati on—and a later contract action—+n such cases would al so
create inequitable results. The plaintiff could either (1) sue the
enpl oyer under the common | aw, seeking a constructive trust on the
proceeds; or (2) sue the insurer on a breach-of-contract theory.*°
The first option presents little difficulty, unlike a suit agai nst
the insurer. The insurer could be required to pay the policy
proceeds twice: first, to the enployer under the policy, and
second, to the plaintiff for breach of contract. Requiring Lloyd's
to pay twice wwuld be inconsistent with the insurable interest
doctrine as applied to the group accident policy. As we have
expl ained, wunder the insurable interest doctrine, where a
constructive trust is applied, the insurer only pays what it owes

under the insurance policy. This doctrine does not inpose a

(cited approvingly in Cty of Beaunont v. Bouillion, 896 S W2d
143, 147 (Tex. 1995)).

4% Doubl e recovery by the plaintiff, by allowing it to recover
the full anmount from both the enployer and the insurer, is not
permtted. See Coppedge, 721 S.W2d at 939 ("It is well-established
that an aggrieved party is entitled to only one recovery for the
sane | oss, even when alternative renedies exist."). Simlarly, a
plaintiff could not recover fromboth the insurer and the enpl oyer
in successive actions. Finally, we note that the enployer and
i nsurer can not be held jointly and severally |iable for breach of
contract, as only the insurer would be in breach for having fail ed
to performits part of the contract. See Pitman v. Lightfoot, 937
S.W2d 496, 528 (Tex. App. - San Antonio 1996) ("In the |aw of
contracts, joint and several liability usually arises when two or
nmore promsors in the sanme contract prom se the sanme or different
performances to the sane prom see.").
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"penal ty" of double paynent on the insurer for having entered into
a policy whose beneficiary lacks an insurable interest.?>

This is not to say that the doctrine of insurable interest is
not enforced. The I nsurance Code creates incentives to conply. The
Texas Board of | nsurance Comm ssioners may revoke the |icense of an
insurer who fails to conply with the provisions of the Texas
| nsurance Code. ' The threat of revocation may pronpt an insurer to
think twce before drafting a policy conflicting with the Code.
Enpl oyers also are deterred from entering into policies which
violate the statute and common |l aw, as they stand to | ose both the
proceeds t hrough constructive trust and the prem uns t hey have paid
under the policy. In short, we renmain convinced that Texas courts,
wearing their comon-|aw hats, woul d not conclude that reformation
and a corresponding breach of contract action are necessary to
vi ndi cate the objectives of both the Texas statute and common | aw

that the insurer performits contract and that the persons | acking

0 See Cheeves, 28 S.W2d at 275-76. Conpare MDonald v.
McDonal d, 632 S.W2d 636, 639-40 (Tex. App. - Dallas 1982)
(allowing a direct suit against an insurer who has prior notice of
a rival beneficiary possessing a valid insurable interest, yet who
continues to pay life insurance proceeds to the naned beneficiary
| acking an insurable interest).

51 See Tex. Ins. Code Ann. art. 3.55 (2001); cf. Stewart Title
Guaranty Co. v. Becker, 930 S.W2d 748, 754-55 (Tex. App. - Corpus
Christi 1996) (finding no need to inply a cause of action fromthe
Texas | nsurance Code given that the Board has the power to punish
title insurers who fail to conply wth the Code).
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the requisite interest in the life of the insured not retain the
benefits of the policy. >

We are persuaded that DeLeon has failed to state a claimfor
breach of contract action against Lloyd' s. DeLeon nmay be able to
seek a constructive trust against NCS for the proceeds, a course
she has chosen not to pursue, and we offer no opinion on that

pr ospect.

\Y

DelLeon al so contends that the district court erred in refusing
to award the Mrales estate interest and attorney's fees under
Article 21.55 of the Texas Insurance Code. Article 21.55 requires
the pronpt paynent or resolution of clains according to a defined
tinmetable.® This tinetable is only triggered by the filing of a
"claim" defined as "a first party claimmde by an insured or a
pol i cyhol der wunder an insurance policy or contract or by a
beneficiary naned in the policy or contract that nust be paid by

the insurer directly to the insured or beneficiary."% The Code

2 In her reply brief, DeLeon clains that the Decenber 10
1999, decision by a Texas trial court in Smth v. Certain
Underwiters at Lloyd's, London, No. 96-52348, collaterally estops
Lloyd's fromasserting that it is not jointly and severally liable
wth NCS for the policy proceeds. This argunent could have been
raised in DeLeon's opening brief and therefore nmay be deened
wai ved. See Yohey v. Collins, 985 F.2d 222, 225 (5th Cr. 1993).

53 Tex. Ins. Code Ann. art. 21.55 88 3-4 (West 2001).
*1d. at § 1(3).
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further provides that, "where a claimis nmade pursuant to a policy
of insurance and the insurer liable therefor is not in conpliance
wth the requirenents of this article," eighteen per cent interest
and attorney's fees nust be paid to either "the holder of the
policy, or the beneficiary making a clai munder the policy.">%

Al though Article 21.55 is to be liberally construed,® by its
plain |anguage the statutory penalties do not apply. Neither
Moral es nor her estate is "nanmed in the policy or contract" as a
beneficiary. Under the policy issued by Lloyd' s, the proceeds were
to be paid to the beneficiary, NCS, upon the death of an enpl oyee.
NCS presented a "first party claint that "nust be paid by the
insurer directly to the . . . beneficiary."% DeLeon concedes that
NCS was t he named beneficiary on the policy and that NCS subm tted
aclaimto Lloyd's. Al though reformati on m ght operate to place the
Moral es estate in the position of the policy beneficiary, we have
rejected reformati on on these facts.

The |l egislature has franed the cl ai mprocessi ng deadl i nes of
Article 21.55 in terns of the primary relationship between the
i nsurer and the "naned" beneficiary—not the |lawful, yet unnaned

beneficiary. The statute does not readily apply to a

"claim made by a party through the filing of a conplaint in

% |d. at § 6.
¢ See id. at § 8.
> 1d. at § 1(3).
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litigation. As one Texas court has observed, "The purpose of the
statutory deadline contained in Article 21.55 is to guarantee the
pronpt paynent of clains made pursuant to policies of insurance;
not to create a statutory windfall for one party or the other.">%®

We do not believe that Texas courts would so read Article 21.55.

W
DelLeon al so objects to the district court's refusal to enter
a judgnment declaring her rights under the policy. The district
court did not abuse its discretion in refusing declaratory relief.
It decided the case on the nerits by its grant of summary j udgnent.
We therefore AFFIRM t he judgnent of the district court.

AFFI RVED.

8¢ Daugherty v. Am Mbdtorists Ins. Co., 974 S.W2d 796, 798
(Tex. App. - Houston 1998).
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