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UNI TED STATES OF AMERI CA,

Plaintiff - Appellant-Cross-Appellee,

VERSUS

OCEAN BULK SHIPS, INC., in personam

Def endant - Appel | ee- Cross- Appel | ant,

MV OVERSEAS MARILYN, its engines, tackle, etc., in rem

Def endant - Appel |l ee.

UNI TED STATES OF AMERI CA,

Plaintiff - Appellant-Cross-Appellee,

VERSUS

OCEAN BULK SHI PS, INC., in personam

Def endant - Appel | ee- Cross- Appel | ant .

Appeals fromthe United States District Court
For the Southern District of Texas

April 10, 2001
Bef ore KENNEDY, ! JONES and DeMOSS, Circuit Judges.

DeMOSS, Circuit Judge:

Circuit Judge of the Sixth Circuit, sitting by designation.
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Thi s appeal involves |oss and danage to five separate fam ne
relief shipnments made by the United States of Anerica (the United
States) to certain African ports. Plaintiff-shipper, the United
States appeals a final judgnent awarding only |[imted damages in
t he anobunt of $7,300.08 on its clains for cargo | oss and danage in
t he anount of $203, 319. 87 under the Carriage of Goods by Sea Act
(COGSA), 46 U.S.C. 88 1300-1315. The United States asks this Court
to vacate the district court's limted judgnent and to render
judgnent in favor of the United States for the full extent of its
damages. Def endants-carriers (defendants) cross-appeal, arguing
that the United States failed to establish a prinma facie case of
|loss or damage and that the United States failed to submt
conpetent proof to support the damages clainmed. Having reviewed
the record, the argunents of the parties, and the relevant | aw, we
vacate the district court's judgnent awardi ng $7, 300. 08 and render
judgnment in favor of the United States in the anount of $203, 319. 87
pl us prejudgnent interest.

| .

Between 1994 and 1996, the United States, through its
Commodity Credit Corporation (CCC), and with the assistance of
several private relief organizations, shipped cargoes to fam ne-
stricken areas of Africa on behalf of the Agency for International
Devel opment (AID). The cargoes were shi pped under various charter

parties nade expressly subject to COGSA on the MV OVERSEAS



HARRI ETTE and the MV OVERSEAS MARILYN, vessels owned by the
def endants, Ocean Bul k Ships, Inc., and Transbulk Carriers, Inc.
The shipnments included a variety of foodstuffs such as vegetable
oil, corn, and bul gur wheat, which were shipped to the African
ports of Monbasa, Kenya; Beira and Maputo, Mzanbi que; Freetown,
Sierra Leone; and Tema, Chana. Cean bills of |ading were issued
for each shipnent after the cargo was stowed, indicating that the
cargo was received by the carrier in good condition.
Unfortunately, the goods were not received in the sane quantity or
qual ity when di scharged in Africa. Survey reports docunenting the
| oss and damage indicated several problens. Sone parts of the
cargo were sinply not received at all. Sone parts of the cargo
were received in a damaged and unusable condition. For exanple,
bags were torn and spilled, and sone of the cargo was wetted and
rotten. The total anmount of docunented |oss and damage to the
cargo was $203, 319. 87.

I n Decenber 1998, the United States filed the first of five
| awsuits, seeking danages for the |ost and danmaged cargo under
COGSA. In February 1999, these suits were consolidated. I n
Septenber 1999, the matter was tried to the bench. I n Decenber
1999, the district court entered judgnent in favor of the United
States for the limted sumof $7,300.08, the anount of danage that
the defendants admt occurred prior to discharge. Thi s appea

ensued.



.

When COGSA was enacted in 1936, one of its express purposes
was to “redress the edge in bargai ning power enjoyed by carriers
over shipper and cargo interests by setting out certain duties and
responsibilities of carriers that cannot be avoi ded even by express

contractual provision.” 2 Thomas J. Schoenbaum Admralty and

Maritinme Law § 10-15 (3d ed. 2001) (citing 46 U.S.C. § 1303(8)).

COGSA applies to “all contracts for carriage of goods by sea to or
from ports of the United States in foreign trade.” 46 U.S.C
8§ 1312. The provisions of COGSA are not generally applicable to
charter parties. Id. 8 1305. A shipper and carrier nmay agree,
however, to a “C ause Paranount” by which the terns of COGSA are
incorporated into a charter party. Schoenbaum supra, 8§ 10-15, at
89 & n.6. In this case, the charter agreenents, shipping
contracts, and bills of |ading contain cl auses naki ng the shi pnents
subject to the terns of COGSA. Thus, the parties agree that COGSA
governs the resolution of this dispute.

COGSA sets up a “conplex system of shifting burdens and
acconpanyi ng presunptions of liability.” ld. § 10-23, at 115.
This use of presunptions and shifting burdens of proof “predates
the statutory schenes of liability” and is “thus rooted in strong
policy considerations” specific to the context of cargo | oss. Most
of these rules devel oped to alleviate the perceived unfairness of

certain common law rules requiring a shipper to conclusively prove



t he cause of cargo | oss or damage notw t hstandi ng the fact that the
circunstances surrounding the l|oss or danage were primarily
accessible to the defendant-carrier. | d. Those policy
considerations are evident in COGSA's current statutory schene,
whi ch shifts the burden of proof “nore frequently than the w nds on
a storny sea.” 1d.; see also Tubacex, Inc. v. MV R san, 45 F. 3d
951, 954 (5th Cr. 1995) (characterizing COGSA s statutory schene
as a “ping-pong” gane of burden shifting). The first stage of
COGSA's statutory framework requires the shipper to establish a
prima facie case of |oss or damage by “proving that the cargo for
which the bill of lading was issued was |oaded in an undamaged
condition, and discharged in a damaged condition.” Tubacex, 45
F.3d at 954; see al so Quaker QGats Co. v. MV Torvanger, 734 F.2d
238, 240 (5th Gr. 1984). A clean bill of lading issued by the
carrier to the shipper is prima facie evidence that the goods were
received in an undamaged condition. Shell GI Co. v. MT Glda

790 F. 2d 1209, 1213 (5th G r. 1986); Bl asser Bros., Inc. v. N Pan-
Anmerican Line, 628 F.2d 376, 381 (5th Cr. 1980); see also 46
US C 8§ 1303(4) (a bill of lading is “prima facie evidence of the
receipt by the carrier of the goods as therein described.”). A
COGSA shi pper nust al so denonstrate damage upon di scharge. S. T.S.

Int’1, Ltd. v. Laurel Sea Transp., Ltd., 932 F.2d 437, 440 (5th
Cr. 1991). Damage upon di scharge nay be established by the report

of an independent cargo surveyor attending the discharge. 46
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US C 8§ 1303(6); United States v. Cent. @ulf Lines, Inc., 974 F. 2d
621, 624-28 (5th Gr. 1992) (discussing the use of survey reports
to establish |oss or damage upon discharge); see also 22 C F. R
8§ 211.9(c)(1) (requiring that a cargo surveyor attend t he di scharge
of aid shipnents nmade by the Agency for International Devel opnent
or a cooperating sponsor).

A shipper's prima facie case creates a presunption of
liability. See Bl asser, 628 F.2d at 382. At that point, the
burden of proof shifts to the defendant-carrier, which nust prove
(1) that it exercised due diligence to prevent the | oss or danage
to the cargo, 46 U S.C 8§ 1304(1), or (2) that the | oss or damage
was the result of one of the Act’'s enunerated “uncontrollable
causes of loss,” id. at 8§ 1304(2). See also Tubacex, 45 F.3d at
954; Bl asser Bros., 628 F.2d at 381.

| f the carrier successfully rebuts the shipper’s prima facie
case, then the presunption of liability vanishes and the burden
returns to the shipper to showthat carrier negligence was at | east
a concurrent cause of the loss or danmage to the cargo. Tenneco
Resins, Inc. v. Davy Int’'l, AG 881 F.2d 211, 213 (5th Gr. 1989);
Bl asser Bros., 628 F.2d at 382. If the shipper successfully
establishes that the carrier's negligence is at | east a concurrent
cause of the | oss or damage, then the burden shifts once again to
the carrier, which nust establish what portion of the |oss was

caused by other factors. Tenneco Resins, 811 F.2d at 211; Bl asser



Bros., 628 F.2d at 382. If the carrier is unable to prove the
appropriate apportionnent of fault, then it becones fully liable
for the full extent of the shipper's | oss. Tenneco Resins, 811
F.2d at 211; Bl asser Bros., 628 F.2d at 382.

W review the district court's application of this burden
shifting paradigmand other |egal issues de novo. See Mendes Jr.
Int’l. Co. v. MV Sokai Maru, 43 F.3d 153, 155 (5th Cr. 1995).
The district court's factual findings are reviewed for clear error.
| d.

L1l

On appeal, the United States clainms that it established a
prima facie case by producing clean bills of |ading as proof that
the carriers received the goods in an undamaged condition and
survey reports showing that the goods were either mssing upon
di scharge or were discharged in a damaged condition. Such a
showi ng is clearly sufficient under COGSA. See, e.g., Quaker QCats,
734 F.2d at 240.

The defendants seek to avoid that conclusion in this case by
arguing that the district court found the survey reports offered by
the United States as evidence of |oss or damage to be incredible.
Thus, defendants maintain that the district court did not find
credi bl e evidence establishing the United States' prinma facie case.

We disagree. The district court accepted the clean bills of

| adi ng as evidence that the cargo was delivered to the defendants



in good condition. The district court did not question the
reliability of the survey reports as tendered to establish |oss or
damage to the cargo upon discharge. To the contrary, the district
court accepted the virtually undisputed fact that the cargo was
either lost or damaged upon discharge, and then held that the
def endants were not responsible for the | osses, either (1) because
t he damage occurring during discharge could have been caused by
third parties, such as the port authority or its agents, see
UN/F.A O Wrld Food Programe v. MV Tay, 138 F. 3d 197 (5th Gr.
1998) (interpreting the statutory exception codified at 46 U S. C
8§ 1304(2)(q) to permt a carrier to avoid liability when it can
prove that the loss or damage was caused after the carrier
relinqui shed control of the cargo to a third party that, |ikew se,
was acting conpl etely beyond the carrier's control), or (2) because
the United States failed to respond to the defendants' suggestion
that inproper packaging, an excepted cause under 46 U S C
8§ 1304(2)(n), played aroleinthe loss with evidence that the | oss
or danmage was caused, at least in part, by negligence attributable
to the carrier. Both of these hol dings presune the existence of a
prima facie case, and thus focus upon |later stages of the COGSA
burden shifting paradi gm

To the extent that the district court raised any question at
all about the United States' reliance upon the survey reports, that

question was limted to the issue of whether the survey reports



were probative on the issue of causation, rather than danage. The
district court referred to | anguage appearing in two of the five
survey reports, stating its opinion that the reports |isted several
possi bl e causes w thout settling upon a single cause as nore
pr obabl e than another. Thus, the district court suggested that
those two reports standing alone did not tend to establish what
caused that portion of the |oss and damage (about 35 percent)
docunented in those surveys. The issue of causation, however, and
the shipper's burden to prove concurrent causation in particular,
is not arequired el enent of the shipper's prinma facie case and i s,
likewise, limted to the |later stages of COGSA s burden shifting
framewor k. For the foregoing reasons, we reject the defendants
argunent that the district court inplicitly rejected the United
States' evidence of damage upon discharge and conclude that the
United States satisfactorily established a prinma faci e case of | oss
or damage under COGSA by producing clean on board bills of |ading
for each shipnent, paired with records unanbi guously docunenti ng
that the cargo was either m ssing or damaged when di scharged at the
destination port.
| V.

The United States clains that the carriers failed to rebut its
prima facie case. As set forth above, COGSA lets carriers rebut
the shipper's prima facie case by showing that the facts and

circunstances surrounding the loss fall wthin one of seventeen
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statutory exceptions denom nated as “uncontrol | abl e causes of | o0ss”
or, nmore directly, by denonstrating that the carrier exercised due
diligence in its stowage, carriage, and discharge of the cargo.
See 46 U.S.C. 8§ 1304(2). There is considerable controversy, and
even an intra-circuit conflict, as to whether the carrier's
rebuttal burden with respect to nost of those exceptions is one of
production or persuasion.

The first sixteen of the seventeen statutory exceptions to
carrier liability set out at 46 U S. C 8 1304(2) nerely provide
that the carrier is not |iable for | osses or damges caused by one
of the I|isted causes. In this group are included |osses
attributable to such things as an act of God, id. 8 1304(2)(d), an
act of war, id. 8 1304(2)(e), and the primary exception at issue in
this case, a shipper’s own inproper packaging, id. 8 1304(2)(n).
The seventeenth exception, 8 1304(2)(qg), is a catch-all exception,
which states that the carrier is not liable for | osses or danages
resulting from“any other cause arising wthout the actual fault
and privity of the carrier” or its agents. That subsection goes
on, however, to provide that, with respect to 8 1304(2)(q), “the
burden of proof shall be on the person claimng the benefit of this
exception” to show that the carrier’s fault or neglect did not
contribute to the |loss or danmage. ld. 8§ 1304(2)(q). Thus, the

exception codified at 8 1304(2)(qg) expressly requires that the
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carrier prove the applicability of the exception, while the
remai ni ng statutory exceptions are silent on the point.

Sone Fifth Grcuit panels have relied upon the additional
statutory |l anguage in 8 1304(2)(q) toinplicitly place a hei ghtened
burden of proof on the carrier under 8 1304(2)(q) and to permt a
nmore | eni ent burden under the remaini ng exceptions. Specifically,
sone panels of this Court have required a carrier proceedi ng under
8§ 1304(2)(q) to bear, not just the burden of going forward with
evi dence, but the burden of persuasion wth respect to any defense
prem sed upon that subsection. See Tubacex, 45 F.3d at 954-55
(“The burden on the carrier under” 8 1304(2)(q) “is nore than
merely a burden of going forward with evidence, but rather it is a
burden of persuasion with the attendant risk of non-persuasion.”);
Quaker Qats, 734 F.2d at 241 (“The carrier's burden of establishing
his owmn freedomfromcontributing fault” under § 1304(2)(q) “is no
mere burden of going forward with evidence, but a real burden of
persuasion, with the attendant ri sk of nonpersuasion.”) (internal
quotations omtted); see also Wstinghouse Elec. Corp. v. MYV

Leslie Lykes, 734 F.2d 199, 207 (5th Cr 1984) (citing In re Ta Chi

Navi gation (Panama) Corp., 677 F.2d 225, 229 (2d Cr. 1982), for

the proposition that “[w hen Congress wanted to put the burden of
proving freedomfromfault on a shi powner claimng the benefit of
an exenption, it specifically said so”). Q her courts have, in

simlar fashion, placed a nere burden of production on a carrier
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seeking to rebut the shipper’s prim facie case when the catch-al

provision in 8§ 1304(2)(qg) was not involved. See, e.g., Sun G| Co.
v. MT Carisle, 771 F.2d 805, 811 (3d Cr. 1985) (“Thus, if the
carrier wants to escape liability under COGSA wi thout reference to
a cause specified in section [130]4(2)(a)-(p), it nmust prove that
its negligence did not contribute to the |l oss.”); EAC Ti nberl ane v.
Pisces, Ltd., 745 F.2d 715, 719-20 (1st Cr. 1984) (declaring that
8 1304(2)(qg) inposes upon the carrier the “nost demandi ng burden
under maritine law,” that is, the burden of persuasion, whereas
ot her COGSA exceptions carry “less i nposing burdens”); In re Ta Chi
Navi gation (Panama) Corp., 677 F.2d at 229 (opining that Congress
i ntended for shipowners to bear a hei ghtened burden of proof when
relying upon 8 1304(2)(q) and refusing to read that burden into
§ 1304(2)(b)); Lekas & Drivas, Inc. v. Goulandris, 306 F.2d 426,
432 (2d Cr. 1962) (refusing to “read the qualification of
[8 1304(2)](qg) into [8 1304(2)](a)-(p),” because “Congress did not
put it there”); Hecht, Levis & Kahn, Inc. v. S S President
Buchanan, 236 F.2d 627, 631 (2d Cr. 1956) (“The | anguage rel ating
to burden of proof in 46 U S.C. A 8 1304(2)(q) . . . pretty clearly
refers only to the carrier’s burden of proving that damage cones
w thin subsection (q) and does not relate to the ‘inherent vice’
exception contained in 8 1304(2)(m."). Under these authorities,
it would seem that once the shipper has proved his prima facie

case, the carrier claimng an exception under 8§ 1304(2)(a)-(p)
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bears nerely a burden of production with respect to establishing
the applicability of one of those exceptions. Wen, however, the
carrier relies upon 8§ 1304(2)(q), the carrier nust bear the
ul ti mate burden of persuasion with respect to the applicability of
t hat exception
The earliest Fifth CGrcuit decision to address the issue

however, at least inplicitly reaches a different concl usion. I n
Waterman S. S. Corp. v. United States Snelting, Refining & M ning
Co., 155 F.2d 687, 691 (5th Cr. 1946), this Court held that a
carrier seeking to avoid liability on the theory that the damages
were caused by perils of the sea, § 1304(2)(c), or latent defects
in the cargo, 8 1304(2)(p), bore both the “burden of going forward”
to denonstrate the applicability of the exceptions and “the ri sk of
non-persuasion.” |d. at 691. The proposition that a carrier bears
both the burden of production and the burden of persuasion wth
respect to those exceptions was drawn from Conmmercial Mol asses
Corp. v. New York Tank Barge Corp., 62 S. C. 156 (1941). I n
Comrerci al Mol asses, the Suprene Court held that “the shi powner, in
order to bring hinself wthin a permtted exception to the
obligation to carry safely, whether inposed by statute or because
he is a common carrier or because he has assuned it by contract,
must show that the |loss was due to an excepted cause and not to
breach of his duty to furnish a seaworthy vessel.” [Id. at 109.

Furthernore, “since the burden is on the shipowner, [if] he does
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not sustainit, . . . the shipper nust prevail if, upon the whole
evidence, it remains doubtful whether the loss is within the
exception.” 1d. The Comercial Ml asses court explained that this
burden rests upon the carrier “not in consequence of his being an
ordinary ‘bailee’ but because he is a special type of bail ee who
has assuned the obligation of an insurer.” 1d. In addition to
Wat er man, whi ch has never been overruled, there are decisions by
this Court and others, which either suggest that the carrier bears
t he burden of persuasion for all 8§ 1304(2) exceptions or fail to
delineate any difference between the applicable burden for those
exceptions codified at 8 1304(2)(a)-(p) and the catch-all exception
codified at 8 1304(2)(q). See Shell G| Co. v. MT Glda, 790 F. 2d
1209, 1213 (5th Cir. 1986) (“Section [130]4(2)(q) provides that the
carrier has the burden of proving it was not at fault if the cause
of the loss is not listed in 8§ [130]4(2)(a)-(p). 46 U. S. C
8§ 1304(2)(q). Congress therefore could not have intended the
shi pper to bear the burden of proving negligence in every case.
Most courts and comment ators have concluded fromthe structure of
8§ [130]4(2) that Congress did not intend to place such a burden on
the shipper in any case.”); see also Servicios-Expoarma, C A V.
| ndustrial M. Carriers, Inc., 135 F.3d 984 (5th Cr. 1998)
(“[T] he burden rests upon the carrier of goods by sea to bring
hi msel f within any exception relieving himfromthe [iability which

the I aw otherw se inposes on him”); Tokio Marine & Fire Ins. Co.
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Ltd. v. Vessel Sanmm Aurora, 903 F.2d 1244, 1246 (9th Cr. 1990)
(“The carrier is not liable for danages arising without its actual
fault, but the burden of proof to show that it was without its
fault rests with the carrier.”); Sony Mgnetic Prods., Inc. v.
Marivienti QY, 863 F.2d 1537, 1540 & n. 3 (11th Gr. 1989) (noting
that, although the defendant produced evidence that the | oss was
caused by a | atent defect, an excepted cause under 8§ 1304(p), such

evi dence was “i nconcl usive,” which required the conclusion that the
defendant-carrier failed to sustain its burden of proving the
applicability of the exception).? In sum at this tinme there does
not appear to be any consensus anong the circuits, or evenin this
circuit, concerning which COGSA party bears the burden of
persuasion (and the risk of nonpersuasion) wth respect to the
applicability of the statutory exceptions codified at § 1304(2)(a)-
(p) once the shipper nmakes out a prinma facie case.

The defendants raised two of the seventeen statutory
exceptions in the district court. The defendants' main contention

at trial was that a significant portion of the danage was caused by

the United States' failure to package the goods in a nanner

2We note that, to the extent that Waterman and simlar Fifth
Circuit cases constitute a direct holding on the issue of a
defendant-carrier's rebuttal burden under COGSA, those cases are
controlling under the “well -established prior panel precedent rule
of this Grcuit,” which provides that “the holding of the first
panel to address an issue is the law of this CGrcuit, thereby
bi ndi ng all subsequent panels unless and until the first panel's
hol ding is overrul ed by the Court sitting en banc or by the Suprene
Court.” Smith v. GIE, 236 F.3d 1292, 1300 n.8 (5th Cr. 2001).
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sufficient to survive the voyage. See 46 U.S.C. 8§ 1304(2)(n)
(exonerating carrier fromliability for | oss or damage caused by
“Insufficiency of packaging”). Exception (n) is one of those
exceptions set out at 8 1304(2)(a)-(p) as to which the precise
scope of the rebuttal burden is unclear. Wile we have noted the
apparent conflict or, alternatively, the inconplete resolution of
this issue in our circuit precedent, we are not, in this case
conpell ed to decide whether the defendants’ rebuttal burden with
respect to their 8 1304(2)(n) defense was one of production or
persuasion. This is so because the defendants failed to produce
conpetent evidence to neet either standard with respect to their
§ 1304(2)(n) defense.

Wt hout regard to whether the carrier's rebuttal burden under
8§ 1304(2)(n) is one of production or persuasion, the law is
absolutely clear that the carrier nust do nore than offer nere
specul ation as to the cause of |ost or damaged cargo. Pacific
Empl oyers Ins. Co. v. MV doria, 767 F.2d 229, 241 (5th G
1985); Harbert Int’| Establishnment v. Power Shipping, 635 F.2d 370,
375 (5th Gr. 1981) (noting that nere speculation is not an
adequate rebuttal). | ndeed, under “the policy of the law,” the
carrier nust “explain what took place or suffer the consequences.”
Conpagni e de Navigation v. Mndial United Corp., 316 F.2d 163, 170
(5th CGr. 1963); see also The Vallescura, 293 U S. 296, 303 (1934)

(“[T]he law casts upon [the carrier] the burden of the | oss which
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he cannot expl ain or, explaining, bring within the exceptional case
in which he is relieved fromliability.”); Pacific Enployers Ins.
Co., 767 F.2d at 242 (a shi pper which has established a prima facie
case is not required to then prove howthe damage or | o0ss occurred;
rather, it is for the carrier to cone forward wth evidence
sufficient to exonerate itself). Even the |esser burden of
production, if applicable to the defendants' § 1304(2)(n) defense,
requires that a COGSA defendant provide nore than nere *“bl anket
assertions about nysterious possible causes” in order to rebut a
COGSA plaintiff's prinma facie case. Transatlantic Marine O ains
Agency, Inc. v. MV OOCL | NSPI RATI ON, 137 F.3d 94, 101-02 (2d Gr
1998); see also Pacific Enployers Ins. Co., 767 F.2d at 242 (when
the “exact cause of the damaged cargo remains a nystery,” the
carrier wll be liable, because “any doubts as to the cause of the
| oss nmust be resol ved against the carrier”).

To satisfy this burden, defendants relied solely upon survey
reports prepared at discharge. Wile those reports docunented the
quantity and conprom sed quality of |ost and damaged cargo with
sone precision, three of the five survey reports failed to provide
even a specul ative assessnent with regard to the cause of the
m ssing and damaged cargo. Thus, defendants failed to offer any
probative evidence whatsoever with respect to their 8§ 1304(2)(n)
defense as it relates to those three shipnents. The two renaining

survey reports, both involving shipnents to Tema, Ghana, included
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alist of five causes which may have contri buted in sonme way to the
| oss, including the use of bags with very thin liners to package a
portion of one shipnment to Ghana and the entirety of a second
shi pnent to Ghana. Together, the | osses that can even potentially
be associated with the surveyor's remarks about the packagi ng of
t hese shipnents is slightly I ess than one-third of the total |oss
clainmed by the United States.

Wth regard to the first shipnment to Ghana, as to which the
surveyor's remarks are limted to only one of the comobdities
included in the shipnent, the survey does not in any way tend to
establish that i nsufficient packagi ng, rather than one of the other
|isted causes, was the cause of the damage. Cearly, with regard
to this shipnent, the surveyor's speculation is insufficient to
nmeet even a burden of production with respect to establishing their
8§ 1304(2)(n) defense. See Pacific Enployers, 767 F.2d at 241;
Harbert Int’| Establishnent, 635 F.2d at 375.

Wth regard to the second shipnment, the survey report also
includes the surveyor's remark that the portion of the overall
damage attributable to “excessive spilling” during discharge
“occurred due to poor packaging.” This is clearly sone evidence
t hat poor packagi ng was at | east a concurrent cause of sone of the
| oss and damage arising fromthis second shipnent. This evidence,
however, is |ikew se insufficient to exonerate the defendants. As

an initial matter, the surveyor's brief coment is not the only

19



record evidence concerning the sufficiency of the packaging. The
United States called Benjam n Myatt, a well-credenti al ed packagi ng
expert enpl oyed by the Departnent of Agriculture, who is personally
responsible for the devel opnent and specification of packaging
systens used for foreign food assi stance progranms. Matt testified
that the cargos were packed in the standard packagi ng used for
these commodities and that the United States had used the sane type
bags to ship 345,000 tons of food commobdities the previous year.
Myatt testified that such packaging is subject to rigorous field
and | aboratory testing for burst strength and other qualities and
that he had personally observed the discharge of famne relief
cargo packaged in the very sane bags w thout significant problens.
In Iight of the record evidence as a whole, we conclude that the
brief coments in the survey report for this second shipnment to
Tema, CGhana, are insufficient to satisfy the defendants' rebuttal
burden, w thout regard to whet her that burden was one of production
or persuasion. Moreover, and even if the survey report, standing
al one, was sufficient to satisfy a burden of production, we would
still hold that the United States is entitled to recover. The
def endants conceded that sone of the damage was attributable to
their own negligence, a concession which determ ned the damages
awar ded after bench trial. Even assum ng the defendants satisfied
their burden of rebutting the United States' prima facie case as to
this single shipnent, the record establishes that «carrier

negligence was at |east a concurrent cause of the loss, and the
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def endants therefore bore the burden of establishing which portion
of the |l oss was not attributable to carrier negligence. Defendants
did not submt any evidence on the appropriate allocation of |oss,
and the United States is therefore entitled to recovery of the
cl ai mred damages for this shipnment. See Tenneco Resins, 811 F. 2d at
211; Blasser Bros., 628 F.2d at 382.

The defendants al so raised the applicability of the catch-al
exception to liability codified in 8§ 1304(q). Specifically, the
def endant s suggested that a portion of the | oss and damage to the
five shipnents was attributable to pilferage, either from the
vessel or from the docks and environs during discharge. The
district court stated that a COGSA carrier is not responsible for
carel ess di scharge. This is an incorrect statenent of the |aw
COGSA extends t hrough di scharge, and a COGSA carrier is subject to
statutory obligations to “properly and carefully |oad, handle,
stow, carry, keep, care for, and discharge the goods carried.” 46
US C § 1303(2). This Court has recognized, however, that
8§ 1304(2)(q) may shield a carrier fromliability when the carrier
has absolutely no control with respect to the selection of port
stevedores or the rate they will be paid and, further, no control
wth respect to how or when the cargo is discharged. See
UN/F.A O Wrld Food Programme v. MV Tay, 138 F.3d 197, 200-02
(5th Cr. 1998). But this interpretation of 8 1304(2)(qg) is not

broad enough to shield the carrier fromliability for any and al
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st evedore negligence. To the contrary, such “lack of practical
control is ordinarily associated with a breakdown of |aw and order
so that the carrier is powerless to prevent the unlawful or
negli gent conduct of the stevedores.” ld. at 201. As to this
exception, the defendants clearly bore, not only the burden of
production, but the burden of persuasion. See 46 U. S C
§ 1304(2)(q).

To satisfy this burden, the defendants submtted several
exhibits tending to establish that pilferage occurred from the
vessel or from the docks during discharge at the ports of
destination or other ports. Wile these exhibits are probative on
the i ssue of whether sone pilferage occurred, they do not tend to
establish that the defendants had no control over either the
stevedores or the discharge process. To the contrary, several of
the exhibits denonstrate that the ship agents were in sone
circunstances able to exert influence to have certain vessels
docked at berths considered nore efficient or less prone to
pil ferage. The docunents further reflect that defendants intended
to rely upon contractual provisions to support a cause of action
seeki ng reconpense for any | osses that the defendants were required
to bear as the result of stevedore negligence. W further note
that the defendants neither devel oped any argunents or testinony
relating to these exhibits at trial nor raised the applicability of

this exception on appeal. |In light of the record as a whole, we
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conclude that the defendants did not satisfy their burden of
persuasion with respect to their § 1304(2)(qg) defense. Mboreover,
this defense suffers from the sane weakness as the defendants'
8§ 1304(2)(n) defense. That is, evenif we were to assune that the
defendants carried their rebuttal burden, the record establishes
that carrier negligence was at |east a concurrent cause of the
damages cl ained, and the defendants failed to nake any attenpt to
apportion or separate the |osses attributable to their own
negl i gence as conpared to the | osses attributable to pilferage or
sone other cause. See Tenneco Resins, 811 F.2d at 211; Bl asser
Bros., 628 F.2d at 382.

For the foregoing reasons, we conclude that the defendants
failed to rebut the United States' prima facie case. Further, even
if the defendants had carried such burden, the United States
established that at |least sonme of the |oss and danage was
attributable to the defendants' negligence, and the defendants
failed to respond with evidence tending to establish precisely what
portion of the clained | oss and danage was attri butable to anot her
concurrent cause.

VI .

The United States asks us to render judgnent in its favor.
The United States contends that the extent of liability is
established by declarations in the bills of |ading covering the

shi pnments. COGSA expressly allows a shipper to declare the val ue
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of its cargo as long as “the nature and val ue of such goods have

been decl ared by the shipper before shipnent and inserted in the

bill of lading.” 46 U. S.C. § 1304(5). “This declaration, if
enbodied in the bill of |ading, shall be prima facie evidence, but
shal |l not be conclusive on the carrier.” 1d.

The district court found that the declarations of the cargo’s
val ue enbodied in the bills of |ading were sufficient evidence of
damages clained in this case. W agree. 1d. The carriers’ only
rebuttal to this proof of value is that the bills of l[ading were
i nadm ssi bl e “doubl e hearsay.” The carriers state that “[t]he
information for the value as listed on the bills of |ading is not
based on personal know edge of the agents of defendants who issued
the bills of lading.” Regardless of whether this is true, it is
irrelevant. The statute allows the shipper to declare the cargo’s
val ue, and inclusion of this value on the bill of |ading evidences
the carrier’s acqui escence to this declaration. The United States'
decl ared value was prinma facie evidence of the cargo’s val ue and,
absent any rebuttal evidence fromthe carrier, is adequate to set
the value of the cargo for danmage cal cul ati on purposes.

Moreover, we are conforted in this case by testinonial
evi dence fromthe governnent enployee responsible for setting the
val ue of the cargo, who testified that the very precise bill of
| adi ng values declared were drawn from invoices reflecting the

governnent's actual purchase price for the coomodity. W are not,
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therefore, dealing with a potential differential between the val ue
decl ared for shipping purposes and the value as neasured by the
price paid for the coomodity. In addition, the record contains the
governnent's claim forns for the various cargos. The danmages
detailed therein are based upon a unit price for the comodities
plus freight costs. Testinonial evidence established that these
docunents would |ikew se have been checked against and prem sed
upon the governnent's actual purchase price for the goods. Thus,
the danmages clained are not prem sed upon a unitary value taken
directly fromthe bill of |ading, but are instead cal cul ated using
the actual costs to the governnent. W agree with and, therefore,
affirmthe district court's factual determ nation that the United
States produced conpetent evidence of the damages cl ai ned. W,
therefore, see no barrier to a decision rendering judgnent in favor
of the United States.
V.

The United States requests that this Court award prejudgnent
interest running fromthe date of |ast discharge through the tine
of judgnent, calculated in accordance with 31 U.S.C. § 3717. The
United States preserved error on this issue in the district court.
Inthis Crcuit, thereis a strong presunption in favor of awardi ng
pre-judgnment interest. See Ryan Wil sh Stevedoring Co., Inc. v.
Janes Marine Serv., Inc., 792 F.2d 489, 492 (5th G r. 1986). The

def endants respond that the United States exercised undue delay in
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bringing these actions and, therefore, that it should be denied
prej udgnent interest. The United States filed the five actions
consol i dated here in Decenber 1998, | ess than three years after the
| ast date of discharge and well within the six year statute of
limtations set by Congress for clains filed by the CCC. 15 U. S. C.
8§ 714b(c)(1994). This suit was tinely filed. Fi nding no other
reason to deny prejudgnent interest, we therefore render judgnent
for the United States in this case in the amunt of $203, 319. 87,
pl us pre-judgnent interest calculated in accordance with 31 U S. C

§ 3717.

CONCLUSI ON
For the reasons stated above, the judgnent of the district
court is VACATED and judgnent is RENDERED in favor of the United

States in the amount of $203, 319.87 plus pre-judgnent interest.
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