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UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 00-20041

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS

GEORGE L.J. W LSON,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas

April 19, 2001
Bef ore REYNALDO G GARZA, DAVIS, JONES, Crcuit Judges.
W EUGENE DAVIS, Circuit Judge:

CGeorge WIlson was indicted on nmultiple charges of conspiracy
to commt noney |aundering, noney |aundering, mail fraud, and
engagi ng in nonetary transactions involving property derived from
specified unlawmful activity, in violation of 18 U. S.C. 88§ 1956(h),
1956(a) (1) (A) (i), 1341, and 1957(a). WIlson was tried by a jury
and convi cted on ei ghteen of ni neteen counts. He now appeal s t hese
convictions. For the reasons that follow, we REMAND for a hearing
on Wlson’s notion to dismss and otherw se AFFIRM subject to the

district court’s ruling on that notion.



l.
CGeorge W1 son was a prom nent businessman i n Nassau, Bahanas.
In 1986, he becane involved with the Wnston H Il Assurance
Conpany, which at that tine provided bonding services. WIson's
relationship with Wnston Hill began in 1986 when Anerican
busi nessman and forner Texas state senator Janes Day approached
Wl son. Day proposed that he procure the necessary approvals and
busi ness for Wnston Hill to expand into the casualty insurance
business if WIlson would provide the financial support to
underwite that business. Wl son agreed, and the conpany began

selling insurance through brokers.
Wl son was the president of Wnston HiIl, and operated out of
Wnston Hill’s hone office in Nassau. Wnston HIl’'s Nassau staff

al so included a secretary, an office nanager, a receptionist, a

typist, and the firm s accountant, Norwood Rolle. The Nassau
office was an old, small, unkenpt, two-story house. Wnston Hll’s
other office was |ocated in Houston, Texas. Steve Udell, Janes

Day, Dion Burkard, and John Adair were all enpl oyees of the Houston
of fice. Udell (a lawer) and Day headed up the Houston office,
Burkard was the office nmanager and |ater becanme a junior
underwiter, and Adair was the accountant.

I n August 1996, Wnston Hi Il was reportedly capitalized with
$5, 000, 000. Wnston Hill issued financial statements to brokers
reporting the followi ng total assets: over $63, 000, 000 on Decenber
31, 1988, over $65, 000, 000 on March 31, 1989, al nost $67, 000, 000 on

Sept ember 30, 1989, and over $70, 000, 000 on Decenber 31, 1989. The
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financial statenent reporting over $63,000,000 in total assets as
of Decenber 31, 1988 was audited by Norwood Rolle.

Wnston Hill reported that a |large portion of the conpany’s
assets were held in Gulf Union Bank in Nassau, Bahamas. |nsurance
brokers and insurance regulators uniformy testified that WIson
and other enployees of Wnston H Il denied them access to the
records to substantiate these assets. WIson and Udell assured
brokers that the assets were in Gulf Union Bank, but they were
unwi | I'ing to provi de any proof other than the financi al statenents.

By June of 1990, Wnston H Il was placed on the California
Departnent of Insurance’'s (CDA) “watch list.” CDAO places a
conpany on this list after it receives a nunber of conplaints of a
conpany’s tardy paynent of clains. A letter sent by the CDAO on
March 20, 1991 triggered a regulatory bulletin directing its
i nsurance broker nmenmbers not to do business with Wnston HIl.

By Decenber 1991, Wnston Hi Il had filed for bankruptcy in the
Turks and Caicos Islands - the site of incorporation. Nor wood
Rolle, Wnston Hill’s accountant, was appointed as liquidator to
wi nd up the conpany. Rolle went to Houston and filed an ancillary

proceeding in the Bankruptcy Court for the Southern District of

Texas. That court appointed Steve Smth to serve as the co-
fiduciary of this proceeding. Because Rolle had been actively
involved in Wnston H Il’s business, Smth had Roll e renoved as the

conpany’s |iquidator, and took over that position hinself. Smth
determ ned that nost of Wnston Hll’s assets were located in the

@l f Union Bank i n Nassau.



Sm th received records of Wnston H Il's account at Gulf Uni on
Bank. These records showed the foll owi ng bal ances: $174 on Apri
30, 1988; $11,749 on Decenmber 31, 1988; $155 on March 31, 1989;
$8,637 on June 30, 1989; $26 on Septenber 30, 1989; $11,187 on
Decenber 31, 1989; and negative $51,390 on Decenmber 31, 1990
Smth was unable to | ocate any ot her significant assets of Wnston
Hill.

W1 son was indicted on nineteen counts, and was convi cted on
counts one t hrough ei ghteen. The Governnent’s case revol ved around
Wlson’s alleged false statenents (primarily about the financial
condition of Wnston Hill) designed to attract insurance prem uns
to the conpany, along with related noney |aundering and other
illegal nonetary transactions. He now appeal s this eighteen-count
conviction on a nunber of grounds which we consider bel ow

1.

W son nmakes several argunents regarding the application of

the statute of limtations in his case which we consi der bel ow.
A

First, he contends that the district court erred in granting
the Governnent’s application to toll the statute of limtations in
this case, and later, in failing to dismss the entire indictnent
because the statute of limtations had expired.

The | atest of fense date alleged in the indictnent was June 26,
1991. The indictment in this case was not returned until Cctober
26, 1998. Wlson therefore contends that the indictnent is

untinely because it was returned outside of the five-year statute
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of limtations provided by 18 U S.C. § 3282.! The GCovernnent
argues that the indictnent here was returned tinely because the
district court granted its application for a suspension of the
statute of limtations under 18 U.S.C. §8 3292 on Decenber 21, 1994.
Section 3292 provides, in pertinent part, as follows:
(a) (1) Upon application of the United States, filed

before return of an indictnent, indicating that evidence

of an offenseis inaforeign country, the district court

before which a grand jury is inpaneled to i nvestigate the

of fense shall suspend the running of the statute of

limtations for the offense if the court finds by a

preponderance of the evidence that an official request

has been nmade for such evidence...

1

Wlson first maintains that the district court erred in
tolling the statute of limtations under 18 U S.C. 8 3292 in its
Decenber 21, 1994 Order. W reviewthe factual findings underlying

the district court’s decision to toll the statute of limtations

for clear error. United States v. Meador, 138 F.3d 986, 991 (5"

Cr. 1998). An application to toll the statute of limtations
under 8 3292 is a preindictnent, ex parte proceeding. Thus, the
only evidence the district court had before it was the evidence
presented by the United States.

In its application for tolling, the United States presented
the district court with a copy of a letter addressed to the

Attorney General of the Bahamas and signed by the Director of the

118 U.S.C. 8§ 3282 provides that “[e]xcept as otherw se
expressly provided by | aw, no person shall be prosecuted, tried, or
puni shed for any offense, not capital, unless the indictnent is
found or the informationis instituted within five years next after
such of fense shall have been commtted.”
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Crimnal Dvision of the Departnent of Justice’'s Ofice of
International Affairs. This letter requested “authenticated copies
of the records of all accounts at the Gulf Union Bank of Nassau
under the nanmes of Wnston H I, George WIson, and Managenent
International” and “authenticated copies of all records of the
Regi strar CGeneral’s Ofice...relatingtothe Wnston H || Assurance
Conpany.” R at 1-304-10.2 The United States represented to the
court that this letter was delivered to the Baham an governnent on
or about Novenber 24, 1993. The words “VI A FEDERAL EXPRESS’ were
typewitten at the top of the letter. Based on this evidence, the
district court nade the finding required by 8 3292: the United
States nmade an official request to the Baham an governnent for
evidence |ocated in the Bahanas. In light of the evidence the
Governnment presented, the district court did not clearly err in
finding that the United States nmade this request for evidence and
correctly tolled the statute of limtations.
2.

Wl son next challenges the district court’s July 13, 1999
Order denying his notion to dismss the indictnent as untinely, as
well as his request for a hearing on this notion. In his bare
bones notion to dismss, WIson asserted that the applicable

statute of limtations for all counts of the indictnent was five

2The request was nmade “pursuant to the Treaty between the
United States and the Comonwealth of The Bahamas on Mt ual
Assistance in Cimnal Matters, signed at Nassau June 12 and August
18, 1987" and thus neets 18 U S.C. § 3292's requirenent that the
“official request” be “a request under a treaty or convention.” R
at 1-310.



years, and that the five-year period expired before the indictnent
was returned. WIlson did not address in his notion the fact that
the district court had tolled the statute.

The Governnent responded to WIlson's notion to dismss by
stating that a formal | egal assistance request had been nade of the
Baham an governnent, and that the statute of |limtations had been
tolled under 18 U S. C. § 3292. It attached the Departnent of
Justice’s Novenber 24, 1993 letter, described above, its
application for tolling filed on Decenber 12, 1994, and the
district court’s Decenber 21, 1994 Order tolling the statute of
[imtations. The district court denied WIson’s notion because the
statute of limtations had been tolled by its Decenber 21, 1994
Order. The court found that the “official request” required under
8§ 3292 was made on Novenber 24, 1993 and that the statute of
limtations was therefore suspended from that day until Novenber
23, 1996. The court then determned that the filing of the
indictment on GCctober 26, 1998 was tinely, given the above
suspensi on peri od.

We review the district court’s denial of a notion to dismss

de novo. Yates v. Stalder, 217 F.3d 332, 334 (5" Cir. 2000).

Wl son did not assert in his notion to dism ss or el sewhere that
the Governnent did not make a formal | egal assistance request of
t he Baham an governnent, nor did he argue that the statute of
limtations was inproperly tolled. The Governnent produced anple
evi dence to show that the statute of limtations was extended as a

result of tolling under 8§ 3292, and that the indictnment was
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therefore returned in atinely manner. The district court did not
err in denying WIlson's notion to dismss. Mor eover, because
Wlson's notion to dismss did not raise a factual issue, the
district court did not err in denying his request for a hearing.
See n.3, infra.
3.

Wl son next argues that the district court erredinits August
4, 1999 Order denying his notion for reconsideration of his earlier
nmotion to dismss. In his notion for reconsideration, WIlson, for
the first tinme, challenged the Governnent’s assertion that it sent
the letter to the Baham an governnent requesting assistance.
Wl son presented evidence to support this contention. He pointed
out that this letter differed fromanother letter sent by the OA
to the Bahamas on Decenber 3, 1993, because it did not contain a
| etterhead address, case nunber, or identification nunber. Also,
Wl son pointed out that the United States did not produce the
Federal Express air bill for the letter, nor did it produce the
Federal Express bill for letters sent during Novenber of 1993 to
support its contention that it sent the |letter via Federal Express.

WIlson also argued that the governnent log of the OAs
Correspondence Unit indicates that the letter was not sent. This
log has no entry reflecting that a letter was sent to the Bahamas
in Novenber of 1993. In addition, WIson produced statenents of
Baham an officials, as well as records of the Suprene Court of the
Bahamas, asserting that the Baham an governnent never received the

letter.



In opposition to Wlson’s assertion that the letter was not
sent, the district court had before it the evidence presented by

the United States in the Governnent’'s Response to Motion to Di sm Ss

Indictnent. As nentioned above, this consisted of a formal |egal
assi stance request letter dated Novenber 24, 1993 that contained
the words “VIA FEDERAL EXPRESS,” and the United States’
representation that it was sent to the Baham an governnent.

The district court has considerable discretion whether to
consi der evidence on a notion for rehearing, particularly where
t hat evidence was avail able and could have been presented in the
initial hearing. Here, the district court’s August 4, 1999 O der
denying Wlson’s notion for reconsideration and request for a
heari ng does not explicitly state whether the court considered the
evi dence presented by WIlson to support his contention that the
letter was not sent. Because the order states that the notion for
reconsideration and request for a hearing were denied after

“[h]avi ng consi dered the notion, subm ssions, and applicable | aw,”

we read the order as though the district court did consider

Wl son's evidence. District Court’s Oder of Auqust 4, 1999. R

at 2-332. This viewis reinforced by the fact that the Governnent
does not argue that the district court did not consider WIlson's
evidence or that it was appropriate for it to decline to consider
hi s evidence. Because the evidence raises a factual issue as to

whet her the letter was sent, the district court erred in denying



Wl son's request for a hearing on his notion for reconsideration.?
We therefore vacate the district court’s order denying WIson's
motion to dismss wthout a hearing and remand for the district
court to conduct a hearing on the factual issue of whether or not
the letter was sent.
B

Wl son next argues that the district court erred in not
submtting the issue of tolling under 18 U.S.C. § 3292 to the jury.
Rel atedly, he contends that the district court abused its
discretion in rejecting his requested jury instruction. WIson’'s
requested jury instruction stated, in pertinent part, that “[i]n
order to find that the statute of Ilimtations was properly
suspended, the Governnent nust establish beyond a reasonabl e doubt
all of the follow ng: ...[t]he central authority of the United
States properly requested the evidence fromthe central authority

of the Bahamas on Novenber 24, 1993....~" Speci al Requested Jury

| nstruction No. 25, R at 3-605. 1In other words, W/I son asked for

an instruction that would have required the jury to determ ne
beyond a reasonabl e doubt that the United States sent the forma
| egal assistance request letter to the Baham an governnent.

W | son proceeds fromtwo general ly accepted prem ses: 1) that

“comm ssion of the crinme within the l[imtations period of [18

3See 3 Charles Alan Wi ght, FeperAL PracTi cE AND ProcEDURE 8§ 675 (2d
ed. 1982)(“An evidentiary hearing need not be set as a matter of
course, but only if the notion alleges facts that, if proved, would
require the grant of relief. Factual allegations that are general
and conclusory or based upon suspicion and conjecture wll not
suffice.”)(citations omtted).
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US C] 8 3282 is an essential elenent of the offense which the

gover nnment nust prove beyond a reasonabl e doubt,” United States v.

York, 888 F.2d 1050, 1057 n.10 (5" Cir. 1989)(citations omtted);
and 2) that “[t]he Constitution gives a crimnal defendant the
right to have a jury determ ne, beyond a reasonable doubt, his
guilt of every elenent of the crinme with which he is charged.”

United States v. Gaudin, 515 U. S. 506, 522-23, 115 S.Ct. 2310, 2320

(1995). Fromthis, WIlson argues that in this case the question of
whet her the statute of limtations was properly tolled nust be
found by a jury beyond a reasonabl e doubt. “W reviewthe refusal

to give a requested jury instruction for abuse of discretion....

United States v. Barnett, 197 F.3d 138, 142 (5" Cir. 1999).

Section 3292 governs tolling of the statute of limtations
based on a request for evidence nade by the United States to a
foreign country. This section provides, in pertinent part, that

“the district court before which a grand jury is inpaneled to

i nvestigate the of fense shall suspend the running of the statute of

limtations for the offense if the court finds by a preponderance

of the evidence that an official request has been made for such

evidence....” 18 U. S.C. § 3292(a)(1)(enphasis added).

Thus, contrary to Wl son’s argunent, the plain | anguage of the
statute requires the district court to deci de by a preponderance of
t he evidence whether the statute of |imtations shall be tolled.
And we have no doubt that Congress has the authority to extend or
retract the statute of limtations. “[T] he history of pleas of

limtation shows themto be good only by legislative grace and to
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be subject to a relatively large degree of legislative control.”

Chase Securities Corp. v. Donaldson, 325 U S. 304, 314, 65 S. C

1137, 1142 (1945). The “shelter of statutes of |limtations ‘has
never been regarded as what is now called a ‘fundanental’ right,’
but is instead ‘good only by legislative grace and...subject to a

”

Gay v. First

relatively large degree of legislative control.

Wnthrop Corp., 989 F.2d 1564, 1573 (5'" Gr. 1993)(quoting Chase,

325 U. S, at 314). Because Congress assigned to the court the
authority to decide whether the limtations period should be
extended, the district court did not err in deciding this issue and
in declining to submt it to the jury.

Once the district court tolls the statute of limtations, this
becones the applicable limtations period. The United States nust
then prove beyond a reasonable doubt that the indictnment was
brought wthin this extended period, which begins when the
def endant commts his last crimnal act. The applicable statute of
l[imtations period in this case is therefore eight years.* W]Ison
concedes that the indictnent was returned within this eight-year
period. Therefore, his constitutional right to have all elenents

of his crinme proved beyond a reasonabl e doubt was not vi ol at ed.

“The five-year statute of limtations provided by 18 U S.C. §
3282 can be tolled up to three years by 18 U . S. C. § 3292. The
statute of [imtationsis tolled fromthe date the official request
is made until “final action” is taken upon this request by the
foreign governnent. 18 U S.C. 8§ 3292(b). See also United States
v. Meador, 138 F.3d 986, 987 (5'" Gir. 1998). This tolling cannot
exceed three years. 18 U.S.C. 8 3292(c)(1). Because final action
was never taken by the Baham an governnent, the statute of
limtations was tolled for three years.
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C.

Wl son argues, finally, that in no event was the Governnent’s
request to Baham an authorities for evidence sufficiently specific
to toll the limtations period for the offense charged under 18
US C 8 1957 - engaging in nonetary transactions involving
property derived from specified unlaw ul activity. The
Governnent’s official request, attached to its Novenber 24, 1993
letter to the Baham an governnent, stated that the U S. governnent
was i nvestigating of fenses of “mail fraud, enbezzl enent, and noney-
| aundering.” The letter further noted possible violations of 18
U.S.C. 8§ 1341, 1952, 664, 1956(a)(1), and 1956(a)(2). W]Ison
argues that this request was not sufficient to toll the statute of
[imtations with regard to 18 U. S.C. 8§ 1957, because that statute
was not specifically enunerated in the letter.

We agree with the Governnent that “it would be unreasonably

formalistic as well as unnecessary to i npose a requi renent that the

Governnent list by citation the statutes that may have been
violated....” United States v. Neill, 952 F.Supp. 831, 833 (D
D.C. 1996). The request for evidence nmust only be “reasonably

specific in order to elicit evidence of the alleged violations
under investigation by the grand jury.” 1d. This circuit has
referred to a violation of 18 U . S.C. 8§ 1957 as “noney | aundering.”
It is clear to us that the Governnent’s use of the phrase “nobney
| aundering” in its request for assistance was “reasonably
specific,” and adequate to toll limtations for this offense. See

e.q., United States v. Davis, 226 F.3d 346, 355 (5'" Cir. 2000).
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L1,
Wl son next argues that the district court inproperly admtted
Baham an bank records under Fed. R Evid. 807, the residual hearsay
exception.® W review evidentiary rulings of the district court

for abuse of discretion. United States v. Phillips, 219 F. 3d 404,

409 (5" Cir. 2000).

The Gover nment obt ai ned the bank records fromSteve Smth, the
trustee of the ancillary Wnston Hi |l bankruptcy action. |n 1994,
Smth began his efforts toidentify and |iquidate all of the assets

of Wnston HIl. Through his Baham an counsel, Smth asked Qulf

Fed. R Evid. 807 provides as follows:

A statenent not specifically covered by Rule 803 or 804
but having equivalent circunstantial guarantees of
trustworthiness, is not excluded by the hearsay rule, if
the court determ nes that (A) the statenent is offered as
evidence of a material fact; (B) the statenent is nore
probative on the point for which it is offered than any
ot her evidence which the proponent can procure through
reasonabl e efforts; and (C) the general purposes of these
rules and the interests of justice will be best served by
adm ssion of the statement into evidence. However, a
statenent may not be adm tted under this exception unl ess
the proponent of it nmakes known to the adverse party
sufficiently in advance of the trial or hearing to
provide the adverse party with a fair opportunity to
prepare to neet it, the proponent’s intention to offer
the statenent and the particulars of it, including the
name and address of the decl arant.

The Governnent conceded that the bank records here were not
adm ssible under Fed. R Evid. 803(6) (the business records
exception) because there was no custodian available to testify.

Despite the “statenent not specifically covered by rule 803"
| anguage in Fed. R Evid. 807, 807 “is not limted in availability
as to types of evidence not addressed in other exceptions...[807]
is also avail able when the proponent fails to neet the standards
set forth in the other exceptions.” United States v. Furst, 886
F.2d 558, 573 (39 Gr. 1989).
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Uni on Bank to produce the records of “any and all accounts” of
Wnston H Il from 1988 forward. Smth then received the records
from his Baham an counsel, who obtained the records from Gl f
Union’s lawers. Smth testified that he relied on the Gulf Union
records to identify and |iquidate Wnston H |’ s assets.

WIlson argues that the docunents do not nmeet the
“particul ari zed guarantees of trustworthiness” required by the
Confrontation Cause.® First, he argues that the records were for
one account only (#010201000051), and WIson raised questions at
trial as to whether additional accounts existed. Although WI son
guestioned whether additional accounts may have existed during
cross-exam nation of witnesses, the record is otherwi se silent on
any other Wnston Hill accounts with GQulf Union Bank.

Second, W/ son argued that Gulf Union bank records were not
produced for sone tinme periods. For exanple, the records Steve
Smth received do not cover Decenber 31, 1989 to Decenber 30, 1990.
The fact that no records were found for certain nonths, however,
does not detract fromthe reliability of those that were produced.

Third, Smth testified that he suspected that sone of the
posting dates on the records were inaccurate, i.e., he surm sed
that sone of the dates were a result of either typographical errors
or post-dating. Toillustrate this point, Smth referenced severa
transactions occurring in the nonths of January and March of 1991

show ng posting dates of 1995, while nost transactions occurringin

United States v. Ismoila, 100 F.3d 380, 393 (5'" Gr. 1996).
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February of 1991 show 1991 posting dates. W I son argues that these
date inconsistencies undermne the reliability of the records.
However, the running bal ance gi ven after each transaction supports
the i nference that the 1995 posting dates were nerely the result of
clerical error.

Fourth, Smth did not receive the records from the bank
directly, but rather, fromhis |l awers in the Bahamas, who received
the records from the bank’s |awyers. This indirect chain of
custody fromthe bank to the court is an issue that may detract
from the reliability of the records and is a factor for the
district court to consider in assessing reliability, but is not
fatal to the records’ admssibility.

Al t hough Wl son’s argunents that these Baham an bank records
are unreliable are not i nsubstantial, we are not persuaded that the
district court abused its discretion in reaching a contrary
conclusion and admtting the records. The Governnent identified
several wire transfers into Wnston Hill’s Gulf Union bank account
#000051 which it was able to trace from known transmttals from
I nt ernati onal Reinsurance Consultants, Inc. (IRCI), Wnston H Il s
rei nsurance conpany. |RC nade each of these wire transfers to
Wnston H Il’'s Chase Manhattan bank account in New York, and from
there to Wnston Hll's @ulf Uni on  account in Nassau
(#010201000051) . This is the sane Wnston Hi Il account in Culf
Uni on Bank that Steve Smth |located and relied upon.

O her circuits have held that “bank docunents, |ike other

busi ness records, provi de circunstanti al guar ant ees of
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trustwort hi ness because the banks and their custoners rely on their

accuracy in the course of business.” United States v. Pelullo, 964

F.2d 193, 202 (3¢ Cr. 1992). This sane rationale has been

extended to foreign bank records. See, e.qg., Karne v. Conm Ssi oner

of Internal Revenue, 673 F.2d 1062, 1064 (9'" Cir. 1982) (discussing

records of a Netherlands Antilles bank). The district court did
not abuse its discretion in concluding that the Baham an records
here possess the necessary guarantees of trustworthiness.

W agree with the Governnent that WIson’s concerns, noted
above, go to the weight of the evidence, not its admssibility.
The possibility that the records were inconplete or inaccurate was
argued to the jury, and the jury was entitled to determ ne the
appropriate weight to be given to the records in |light of those
concerns.

| V.

W son next chall enges the sufficiency of the evidence on al
ei ght een counts of his conviction. Inreview ng the sufficiency of
t he evidence, we “viewthe evidence in the Iight nost favorable to
the verdict and uphold the verdict if, but only if, a rational
juror could have found each elenent of the offense beyond a

reasonabl e doubt.” United States v. Brown, 186 F.3d 661, 664 (5'"

CGr. 1999).
A
In counts two t hrough nine, Wl son was convi cted of commtting
mail fraud in violation of 18 U S . C § 1341. These counts are

based on ei ght prem umchecks that Frank Raab, an i nsurance broker,
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mail ed to Wnston Hi Il between Novenber of 1990 and March of 1991.
The Governnent proceeded on a theory that W1l son i nduced Frank Raab
to send these checks by authorizing the preparation and
di ssem nation of the Decenber 31, 1989 financial statenent that
W son knew grossly overreported t he anmount of assets controlled by
Wnston HIl. This statenent reported that Wnston Hi |l had over
$70, 000, 000 in assets, including over $67, 000,000 in cash or cash
equi val ent s.

The two basic elenents of 18 US C § 1341 are 1)
participation in a schene to defraud, and 2) causing a mailing for

t he purpose of executing the schene.” United States v. Fox, 69

F.3d 15, 17 (5'" CGr. 1995). WIson challenges the sufficiency of
the evidence as to both elenents. WIson first argues that the
Governnment’s evidence is insufficient as to el enent one because it
failed to offer sufficient evidence to prove that the financial
statenment was fal se.

In his January 1993 interviewwith Marcy Kurtz (lead counsel
for Wnston HilIl during part of its liquidation), WIlson admtted
that Wnston H Il “never really had this noney [that was reported
on Wnston Hill’s financial statenents as an asset] in Wnston
Hll's accounts.” R at 20-177. The records from Gl f Union Bank

in Nassau indicate that the balance in Wnston HlIl’s account was

'Section 1341 provides, in pertinent part, that “[w]hoever,
havi ng devised or intending to devise any schene...for obtaining
money or property by neans of false or fraudul ent pretenses,
representations, or promses...for the purpose of executing such
schene...causes to be delivered by mail or such [private or
comercial interstate] carrier....”
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only $11, 187 on Decenber 29, 1989. Wtnesses uniformy testified
that the spartan house and staff that constituted Wnston Hill’'s
honme of fice i n Nassau was i nconsi stent with a conpany boasti ng over
$50, 000, 000 in assets. This evidence is sufficient to prove that
the financial statenent was false.

W son next argues that proof of the first elenment is |acking
because the Governnent offered insufficient evidence to prove that
Wl son knew that the financial statenent was false when it was
made. The Governnent presented testinony from Dion Burkard, who
started working for Wnston HIl’s Houston office in 1988. I n
Oct ober 1989, Burkard told WIson that the Houston office did not
have enough noney to pay clains being nmade by policyhol ders and
asked W1l son to deposit noney into these accounts. W] son declined
this request and informed Burkard that all clains were to be
processed through the Nassau office.

The fact that Wnston Hill’s @lf Union Bank account had a
bal ance of only $11,187 just two days before the statenent was
i ssued al so supports the jury’s conclusion. The jury was entitled
toinfer that Wlson, Wnston H|ll’s president, m ght m sapprehend
within a few thousand dollars the anmount of noney his conpany had
in the bank; but that it was inconceivable that he would think his
conpany had mllions of dollars in the bank when it had just
$11,187. Also, WIson knew that Rolle, who provided the audited
statenment of Wnston HIl's financial condition, was on Wnston
H Il s payroll and not an independent auditor. This evidence is

sufficient for the jury to infer that WIson knew the financi al
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statenent was false when it was nade.

Wl son also argues that the Governnent offered insufficient
evidence to prove the second elenent of 18 U S.C. § 1341 - that
Wl son caused a mai l i ng for the purpose of executing the fraudul ent
schene. As discussed above, however, the Governnent offered
sufficient evidence for the jury to find that the financial
statenments W/ son authorized for rel ease were false and that this
i nduced brokers and policyholders to nmail prem um checks. Thus,
the evidence was sufficient for the jury to convict WIson on
counts two through nine.

B

In counts ten through twelve, WIson was convicted of noney
| aundering in violation of 18 U. S.C. 8§ 1956(a)(1)(A) (i), based on
three checks totaling $38,005 that Wlson mailed to Udell from
Oct ober of 1990 to March of 1991. To establish this offense, 8
1956(a) (1) (A) (i) requires that the Governnent prove beyond a
reasonabl e doubt that: 1) the financial transaction involved the
proceeds of unlawful activity (mail fraud or wire fraud in this
case); 2) the defendant knew that the property involved in the
financial transaction represented proceeds of an unlawful activity;
and 3) the financial transaction was conducted with the intent to
pronote the carrying on of specified unlawful activity.

As discussed above, the Governnent established that the
evi dence was sufficient to support the mail fraud counts, and that
establishes the first elenent of this offense. Also, as discussed

above, the Governnent presented sufficient evidence to prove

20



el emrent two - that WIson knew that the noney in the bank account
on which the check was drawn represented proceeds of mail or wre
fraud.

The third elenment of 8§ 1956(a)(1)(A)(i) requires that the
Governnent prove that WIlson wote the checks to Udell with the
intent to pronote specified unlawful activity. WIson argues that
the Governnent’s evidence is insufficient on this el enment because
it allegedly failed to show the purpose of the checks. W | son
asserts that the Governnent has offered no evidence to show that
these paynents to Udell were anything other than legitinmate
busi ness expenditures.

In support of this assertion, WIlson cites a case in which
this court reversed noney |aundering convictions based on a car
deal ership’s expenditures on various itens used to conduct its
| egitimate business, such as office supplies, cars, and

advertising. United States v. Brown, 186 F.3d 661 (5'" Gr. 1999).

Brown, however, is readily distinguishable.

In Brown, the paynents were to legitimte businesses for
| egiti mate business expenditures. In our case, the Governnent
produced sufficient evidence for the jury to conclude that Udell,
the recipient of these paynents, was an unindi cted coconspirator.
The CGovernnent introduced testinony that Udell stalled clainmnts
and also channeled them to the Nassau office per WIson's
i nstructions. In fact, nuch of WIson's defense consists of
bl am ng Udell and Day for perpetrating the schenme, and asserting

that he was naive and ignorant of the schene. Al so, W/l son
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concedes that the paynents at issue did not represent Udell’s
salary of $5000 a nonth. Thus, the Governnent introduced
sufficient evidence to allow the jury to infer that WIson's
paynments to Udell were designed to conpensate one of his
coconspirators so he would continue to assist in carrying out the
conspiracy of bilking policy holders and cl ai mants.

The paynents at issue in our case are nore anal ogous to those

made in United States v. Coscarelli, 105 F.3d 984 (5" Cir. 1997),

vacated, 111 F.3d 376 (5'" Cir. 1997), reinstated, 149 F.3d 342 (5"

Cir. 1998), and United States v. Leonard, 61 F.3d 1181 (5'" Cir.

1995) . Both of these cases involved a fraudulent tel emarketing

scheme. In Coscarelli, we stated that:

Coscarel li then coll ected the proceeds of this fraudul ent
schene and paid the coconspirators, the telenmarketers,
and general operating expenses of the schene.... [Thus]
Coscarelli know ngly conducted financial transactions
usi ng the proceeds of this unlawful tel emarketing schene
wWth intent to pronote or carry on the unlawful activity
of the schene in direct violation of 18 US C 8§
1956(a) (1) (A (i).

105 F. 3d at 990.
Simlarly, in Leonard, we stated that:

Greene’s noney |aundering activity, regardless of its
[imted extent, advanced the mail and wire fraud schene
that victimzed nearly 500 people.... By conducting
financial transactions—paying [coconspirator] callers,
purchasi ng | eads, paying phone bills—-wth the victins’
money for the purpose of bilking nore people out of
$395.50 each, the group of targeted victins becanme the
victim of the noney |aundering activity as well as the
fraud schene.

61 F.3d at 1186.

The jury was entitled to conclude that WIson made these
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paynments to a coconspirator to continue the fraudul ent schene. The
jury’ s conclusion that Wlson paid Udell with the intent to pronote
the fraudulent schene involving mail and wre fraud was
sufficiently supported by the evidence.

C.

In counts thirteen through ei ghteen, WIson was convicted of
engaging in nonetary transactions wwth crimnally derived property
in violation of 18 U S . C 8§ 1957(a). Counts thirteen through
ei ghteen were based on $875,000 that WIson wi thdrew, using six
checks, fromWnston Hill's account at First Cty Bank of Houston.
Section 1957(a) requires the Governnent to prove that: 1) property
valued at nore than $10,000 was derived from specified unlaw ul
activity (here, mail or wire fraud); 2) WIson engaged in a
monetary transaction with this property; and 3) WIson knew t hat
this property was derived fromunlawful activity. WIson argues
that the Governnent has offered i nsufficient evidence on the first
and third el enents.

Specifically, WIlson argues that the Governnent has offered
insufficient evidence to show that there was a fraudul ent schene.
Inthe alternative, he argues that if there was sufficient evidence
to denonstrate the existence of a fraudulent schene, he was not
aware of the schene. W rejected these argunents in the di scussion
above. Thus, there was sufficient evidence to support the jury’'s
verdi ct on counts thirteen through ei ghteen.

D.

In count one, WIson was convicted under 18 U . S.C. 8§ 1956(h)
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of conspiring to |aunder noney with Rolle and two others. The
Governnent is required to prove beyond a reasonabl e doubt that: 1)
there was an agreenent between two or nore persons to |aunder
nmoney; 2) the defendant voluntarily agreed to join the conspiracy;
and 3) one of the persons commtted an overt act in furtherance of

the conspiracy. United States v. Pettigrew, 77 F.3d 1500, 1519 (5t

Cr. 1996). WIson challenges the sufficiency of the evidence on
the first and second elenments. As discussed above, the evidence
supported the jury’ s verdict that Wl son | aunder ed noney by sendi ng
three checks to Udell, which Udell accepted. Thus, the jury was
entitled to infer that there was an agreenent between WIson and
Udel | to | aunder noney. Therefore, the evidence is sufficient to
support the jury's verdict as to count one.
V.

W | son next argues several points of error with regard to his
sent enci ng. First, WIlson argues that the district court
m sapplied the sentencing guidelines in applying the nore severe
money | aundering guidelines rather than the fraud guidelines.
W son contends that the sentencing guidelines on noney | aunderi ng
(United States Sentencing Quidelines 8§ 2S1.1, et seq.) were
i ntended by the Sentencing Conm ssion to be applied to individuals
i nvol ved in drug of fenses and organi zed crine. Because WI| son was
not engaged in either of these activities, he argues that the
district court should have applied the fraud guidelines. Thi s
contention is clearly without nerit. This court has upheld the

application of the noney |aundering guidelines in cases not
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i nvol ving drugs or organized crinme. See, e.qg., United States V.

Powers, 168 F.3d 741, 753 (5'" Cir. 1999).

Second, WIlson argues that the district court erred in
refusing to grant a downward departure on the basis that Wlson’s
of fenses fell outside of the “heartland of the [noney | aunderi ng]
gui delines” since they involved neither drug trafficking nor
organi zed crine. Simlarly, WIlson argues that the district court
erred inrefusing to grant a dowmward departure based on his status
as a deportable alien. 1In essence, WIlson argues that his status
as a deportable alien will Ilengthen his ultimte period of
confinenent because he is ineligible for conmunity based prograns
adm nistered by the Bureau of Prisons, he is ineligible for
assignnent to a mninmumsecurity federal correctional canp, and he
is subject to an additional period of confinenent after conpleting
his sentence while awaiting actual deportation.

The failure of the district court to grant such discretionary
departures, however, is not subject to appellate review. Powers,
168 F.3d at 753. Indeed, this court has explained that “a court’s
refusal to grant a downward departure fromthe Quidelines may only
be reviewed if the refusal was based on a violation of the law”
Id. Such a violation occurs only when the district court’s
“refusal to depart downward is prem sed upon the court’s m staken
conclusion that the Quidelines do not permt such a departure.”

ld. See also, United States v. Palner, 122 F.3d 215, 222 (5" Gir.

1997) . Because we have no basis to conclude that Judge Hittner

erroneously believed he | acked the authority under the Quidelines
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to downwardly depart in this case, his refusal to do so is not
revi ewabl e on appeal .
Third, WIson argues that his sentence is in violation of the

United States Suprene Court’s recent decision in Apprendi Vv. New

Jersey, 530 U S. 466, 120 S.Ct. 2348, 2362-63 (2000) (holding that
“any fact that increases the penalty for a crine beyond the
statutory maxi num nust be submtted to a jury and proved beyond a
reasonabl e doubt”). Relying onthe PSR, the district court applied
a ten-1evel enhancenent to WIlson's base | evel of twenty-three on
the noney | aundering charge. Thi s enhancenent was based on a
finding by the district court that Wl son’s noney | aunderi ng schene
i nvol ved $34, 000, 000. W |l son now argues that Apprendi requires
that the jury find that figure beyond a reasonabl e doubt. Thi s
contention lacks nerit. It is clear inthis circuit that where an
enhancenment does not increase the defendant’s sentence above the
statutory maxinmum there is no Apprendi violation. See, e.q.

United States v. Meshack, 225 F.3d 556, 576 (5'" Gir. 2000); United

States v. Doggett, 230 F.3d 160, 166 (5'" Cr. 2000). W son

recei ved a sentence of 240 nonths, the statutory maxi mum?@ Because
the statutory maxi num has not been exceeded, Apprendi is not
i npl i cat ed.
VI,
For the reasons stated above, the judgnent and sentence of the

district court is AFFIRVED in all respects, unless the district

8W | son concedes as much in his Brief for the Defendant-

Appel l ant at 61.
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court grants Wlson's notion to dismss followng a hearing. In
that event, the district court should vacate the conviction on al

counts. If either party is aggrieved by the district court’s
ruling on the notion to dismss and files a notice of appeal to

this court, this panel wll consider any appeals fromthat ruling.

27



