IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-20037

WOVEN S MEDI CAL CENTER OF NORTHWEST HOUSTON, ROBERT P. KAM NSKY,
M D., on behalf of thenselves and the patients they serve; DENTON
HEALTH SERVI CES FOR WOMEN;, AUSTI N WOMEN S HEALTH CENTER, P. A ;
LAMAR ROBINSON, MD.; FRED W HANSEN, MD.; L. TAD DAVIS, MD.;
MARY E. SMTH, M D.

Pl ai ntiffs-Appellees,

DR. CHARLES E. BELL, Acting Texas Conm ssioner of Health; JOHN
CORNYN, Texas Attorney Ceneral,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Southern District of Texas

April 13, 2001

Bef ore W ENER and STEWART, Circuit Judges, and SMTH," District
Judge.

WENER, Circuit Judge:

Plaintiffs-Appellees (“the plaintiffs”) filed suit to
chal | enge recent anendnents to Texas law that for the first tine
require them to Ilicense their nedical offices as abortion
facilities. The district court entered a prelimnary injunction

agai nst enforcenent of the anmendnents, concl uding that they viol ate

District Judge of the Western District of Texas, sitting
by desi gnati on.



the plaintiffs’ equal protection rights. The court’s injunction
al so prohi bits enforcenent of three conpani on regul ati ons that were
found to be unconstitutionally vague. We reverse the district
court’s injunction of enforcenent of the amendnents grounded in
equal protection, but affirm the court’s injunction prohibiting
enforcenent of the regulations grounded in unconstitutional
vagueness.
l.
FACTS AND PROCEEDI NGS

The plaintiffs are Texas physi ci ans who brought this action on
behal f of thenselves and their patients pursuant to 42 U S C
8§ 1983. They challenge the constitutionality of 1999 anendnents
that require them to conply with the Texas Abortion Facility
Reporting and Licensing Act, which dates to 1985.! The anendnents
changed the threshold for facilities that nust be |icensed from
those “used primarily for the purpose of perform ng abortions” —
that is, where at |east 51 percent of patients treated in a
cal endar year receive abortions —to those in which nore than 300
abortions are perforned in any twelve-nonth period. Facilities in
which fewer abortions are perfornmed remain exenpt from the
i censing requirenents.

The record in this case reveals that as of 1999, Texas had

bet ween 51 and 59 non-hospital abortion providers, conprising: (a)

! Texas Abortion Facility Reporting and Licensing Act, Tex.
Health & Safety Code 8§ 245. 001-245.022.
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31 licensed abortion facilities; (b) a single-digit “handful” of
physi ci ans providing fewer than ten abortions per year in their
offices; (c) seven physicians perform ng nore than ten but fewer
than 300 abortions per year in their offices; and (d) twelve
physi ci ans, or sone 20 percent of the total, who for the first tine
would be required to be licensed as a result of the anendnents
because each provides nore than 300 abortions per year (the new
threshold) in their offices, even though in each of these offices
abortion patients constitute |less than 51 percent of all patients
treated (the old threshold). Four of these twelve physicians are
the plaintiffs in this case.?

To sunmari ze briefly several of the principal requirenents of
t he anended Abortion Facility Reporting and Licensing Act and its
regul ations, a licensed abortion facility nust:

* Promnently post its license and provide each woman who
initially consults the facility with a witten statenent about a
toll-free tel ephone nunber maintained by the Texas Departnent of
Heal t h, which patients can call for information about a facility’s
license status, inspection violations, and penalties or other
di sci pline inposed against it.

e Maintainawitten Quality Assurance program i npl enented by

a Quality Assurance conmttee of at |east four nenbers, including

2 Afifth doctor, Mary E. Smith of Denton, also was a
plaintiff, but ceased providing abortions at her private office
whil e this appeal was pendi ng and has been dism ssed as a party
to the case.



a physician and a nurse, who nust neet at |east quarterly.?

* Develop awitten staff orientation and training programand
witten infection control policies and procedures.*

» Be subject to annual and surprise on-site surveys by state
I nspect ors.

e Employ staff wth specific qualifications, including a
physi cian and a regi stered nurse or |icensed vocational nurse.

In addition, a physician applying for a |license nust provide
personal information, including his honme address, Social Security
nunber, date of birth, driver’s |license nunber, and Texas physi ci an
i cense nunber. The initial licensing fee is $1,000, the first
annual fee is $1,500, and the annual renewal fee is $2,500. Under
the 1999 anendnents, operation of an abortion facility without a
license is a Cass A m sdeneanor, punishable by a jail sentence of
up to one year and a fine of up to $4,000, or both. Cvil and
adm ni strative penalties of $100 to $2,500 per day also nay be
assessed for violations of the statute and regul ati ons.

The practices of the plaintiff physicians vary, but as a group
they admnister their offices less formally than the regul ati ons
require. They insist that many of the adm nistrative mandates in

the 1999 anendnents are unnecessary to their practices. Sone

3 The regulations were revised in 1997, adding the
provi sions on quality assurance and patients’ rights, anong ot her
changes. See 25 Tex. Admin. Code. 88 139.1-139. 60.

4 Facilities must maintain a total of nine adm nistrative,
nine clinical, and three additional witten policies, covering at
least thirty different subjects. 25 Tex. Adm n. Code 8§ 139.41.



plaintiffs testified that they will have to charge their abortion
patients as much as $100 nore per procedure to cover the expenses
associated with neeting the licensing requirenents. The plaintiffs
testified that they believe their private-office setting offers
patients greater confidentiality, fewer confrontations wth
protesters, and a nore personalized, supportive atnosphere than do
abortion clinic settings. Sone also objected to the rule that they
must promnently display their abortion facility licenses at their
offices, fearing that wIll offend sone obstetrical and nale
patients and thereby damage their practices.

The only plaintiff who testified that he will stop perform ng
abortions in his private office altogether rather than seek a
license is Dr. Fred Hansen, an obstetrician/gynecologist with a
private gynecol ogy practice in Austin who perforns approxi mately
950 to 1,050 abortions per year. Abortion is one of many
gynecol ogi cal procedures Dr. Hansen provides to his patients.
Nearly all of his abortion patients are referred to him by other
physi ci ans, many for nedically indicated abortions resulting from
prof ound fetal defects discovered in wanted pregnancies after the
fifteenth week. Dr. Hansen testified that he is the only physician
in Austin who provides abortions in a private office after the
fifteenth week of pregnancy. H's staff consists of one part-tine
and three full-tinme enpl oyees. Dr. Hansen expressed the belief
that if he were to seek licensing and conply with the continuing

requi renents of licensing, patient care would suffer as a result of



his and his staff’s spending additional tinme on unnecessary
adm ni strative tasks.

Evidence heard by the district court regarding the
Legi sl ature’s purpose in enacting the 1999 anendnents refl ects that
state Sen. Chris Harris filed a Senate bill that would have
requi red all physicians performng nore than 10 aborti ons per year
to becone licensed. Sen. Harris stated that he was notivated by
ongoi ng concerns about abortion safety, and by data that he
interpreted as showi ng that sonme physicians were performng | arge
nunbers of abortions but escaping the |licensing act through the 51
percent “loophole.”® Sen. Harris stated that he did not want to
limt abortion rights, but did want to protect the health and
safety of wonen receiving abortions.

Anmong those testifying in opposition to the bill was Peggy
Ronmberg, executive director of the Texas Famly Planning
Associ ation, who stated that she opposed the bill’s 10-abortion
trigger. In response to questioning by Sen. Harris, she stated
that “my bottomceiling woul d be about 300, of OB/ GYN that provides
abortion services that would be essentially about one a working
day.” Ms. Ronberg told Sen. Harris that the nunber 300 woul d be
“nore acceptable” to the abortion rights community than setting the

threshold at ten, and | ater said she suggested the nunber 300 as a

5 Any physician who executed an affidavit attesting that
t he nunber of patients for whom he perforned abortions
represented | ess than 51 percent of his patients during the
previ ous cal endar year was exenpt fromthe |icensing
requi renents.



“political conpromse” with no nedical, health, or safety basis.
Sen. Harris’s bill did not pass, but simlar |anguage
regul ati ng physicians who perform 300 or nore abortions per year
was added by Rep. Leticia Van de Putte to a |lengthy House bil
dealing with general health departnent matters. That bill was
adopted by both chanbers and took effect Septenmber 1, 1999.
Previ ously exenpt physicians were not required to be |licensed until
Jan. 1, 2000. Rep. Van de Putte, who characterizes herself as
“adamant |y pro-choice,” testified that she di scussed t he nunber 300

wi th pro-choi ce advocates and heard no objections.® She sought “a
nunber that would not preclude access for wonen in this state to
seek that procedure, but keeping in mnd that we wanted to have as
our goal [the] health and safety of the wonen.” Rep. Van de Putte
also testified that she was influenced in supporting the bill by

twenty years of experience as a practicing pharnmaci st, during which

she counsel ed and di spensed nedi cation to abortion patients.’

6 There is no official legislative history on the House
bill. The district court denied the plaintiffs’ notion to strike
the testinony of Sen. Harris and Rep. Van de Putte as
i nadm ssi bl e subsequent | egislative history. The court noted
that, in determning the | egislative purpose in passing the
statute, it would rely primarily on the official |egislative
history in the record and give | esser weight to the |egislators’
testinony. The official legislative history includes a
transcript of a Senate Human Services Committee neeting in which
the 1999 anendnents to the Abortion Facility Reporting and
Li censing Act were introduced as a Senate bill, and materials
docunenting the 1997-98 ad hoc comm ttee process that pronul gated
the abortion licensing regulations found in 25 Tex. Adm n. Code.
88 139. 1-139. 60.

" Rep. Van de Putte testified as foll ows about her view on
setting the licensing threshold at 300 abortions per year:

7



Foll ow ng a two-day hearing, the district court granted the
plaintiffs’ motion for prelimnary injunction barring the
defendants from enforcing the 1999 anendnents or the three
chal | enged regul ations pending a full review of the case on the
merits. The court found that the plaintiffs had shown a
substantial |ikelihood of success with respect to their clains that
the anendnents violate their equal protection rights and are
unconstitutionally vague, but not on the claimthat the anmendnents
violate the due process rights of the plaintiffs’ patients.

More specifically, the court found that, wunder Planned

Par ent hood of Southeastern Pennsylvania v. Casey,® the plaintiffs

had not shown a substantial |ikelihood of success on the nerits of
their claimthat the 1999 anendnents inpose an undue burden on a
woman’s right to abortion. The court concluded that the 1999
anendnents were not passed for an inproper purpose, and that there
was no evi dence of any legislative intent to place obstacles in the

pat hs of wonen seeking abortions. The court also found that the

| rationalized that if a physician did one a day for

t he nunber of working days, if you take 52 weeks out of
the year, and you know, you get five working days, that
woul d | eave us with about 260 worki ng days a year.

Take of f maybe about ten for holidays, that would | eave
you at 250. So averaging out even one a day woul d

| eave you with 250. And | felt that with an adequate
buffer zone of an additional 50, would | eave us with
300 so that a physician in their office, |I felt, could
conply with that nunber of procedures bei ng done and

gi ving adequate care to those wonen who seek that
procedure.

8 505 U S. 833 (1992).



benefits sought by the state in enacting the anendnents justified
the increased costs that m ght be borne by physicians or patients,
or by Dr. Hansen’s likely decision to stop perform ng abortions in
his office rather than becone |licensed. The court concluded that
the anendnents do not have the purpose or effect of creating an
undue burden on the right of Texas wonen to seek an abortion, and
therefore do not unconstitutionally deny them due process. The
court thus denied an injunction grounded i n substantive due process
because the plaintiffs had failed to show, on behalf of their
patients, a substantial |ikelihood of success on their Fourteenth
Amendnent due process claim

The court reached the opposite conclusion on the plaintiffs’
equal protection claim The court applied rational basis reviewto
the physicians’ assertion that they had been denied equal
protection of the law?® These plaintiffs challenged two
| egislative classifications: (1) physicians who perform abortions
intheir offices and those who perform ot her, conparable surgical
procedures in theirs, and (2) physicians who performnore than 300
abortions per year in their offices and those who perform 300 or
fewer per year in theirs.

As to the first classification, the court noted that Texas’'s
abortion |icensing regul atory schene, whi ch has been i n pl ace since

1985, is not being challenged in this case and nust be presuned to

® The court concluded that the doctors did not plead an
equal protection claimon behalf of their patients.

9



be constitutional.! Recognizing that the Legislature reasonably
could conclude that wonen receiving abortions in “high-vol une”
physician offices need nore protection than patients undergoi ng
ot her surgical procedures in such offices, the court held that the
classification distinguishing physicians who perform abortions in
their offices from those who perform different but conparable
surgical procedures in theirs bears a rational relationship to a
legitimate state end. !

Turning to the second classification, which distinguishes
office practitioners who performnore than 300 abortions per year
fromthose who perform 300 or fewer per year, the court concl uded
that indeed the plaintiffs had shown a substantial |ikelihood of
success on their equal protection claim The court found that the
record denonstrates no rational connection between 300 abortions
and the ri sks associ ated wi th hi gh-vol une abortion clinics; neither
does it contain any evidence that the twelve physicians who woul d
be newy licensed under the 1999 anendnents ever gave substandard
care to any abortion patient or had any problenms with patient
infections. The court wote that “the evidence anply supports the
proposition that the cutoff would have to be significantly higher
than 300 to be held rational.”

Considering testinony that abortion clinics mght provide as

10 Giting Harris County, Tex. v. CarMax Auto Superstores
Inc., 177 F.3d 306, 321 (5th Cr. 1999).

1 CGting Ronmer v. Evans, 517 U.S. 620, 632 (1996).
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many as 35 abortions each working day, wote the court, one
abortion per day cannot be regarded rationally as a heavy workl oad,
sothat “[t]his ‘one a day’ rational e cannot be reconciled with the
State’s argunent that sone physicians nmay be providing so nmany
abortions that they are wunable to adequately take care of
patients.” Furthernore, noted the court, a physician in a general
gynecol ogi cal practice who sees twenty patients and perforns only
one abortion per day woul d devote just five percent of his practice
to abortion. The court held:

It cannot be rational to conclude that a physician

perform ng an average of one abortion a day as part of a

general gynecol ogical practice is thereby subjecting his

patients to the “high volunme” risks cited by the state.

The Court nust conclude that “the facts on which the

classificationis based coul d not reasonably be concei ved

to be true by the decisionmaker. 12
Based onits determ nation that the | egislative distinction between
physi ci ans’ offices in which nore than and fewer than 300 abortions
are performed each year bears no rational relationship to a
legitimate state end, the district court concluded that the
plaintiffs had shown a substantial |I|ikelihood that they would
succeed on the nerits of their equal protection claim

The court reached the sane conclusion regarding the

plaintiffs’ claim that three provisions of the Texas abortion

licensing regulations are wunconstitutionally vague.?® Those

12 Quoting Gregory v. Ashcroft, 501 U S. 452, 473 (1991).

13 25 Tex. Admin. Code. 88 139.1-139.60. The chall enged
provi sions were added to the abortion licensing regul ations
during a 1997 revision that becane effective Aug. 13, 1998. They
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provi sions, found in 25 Tex. Admin. Code, are: (1) 8§ 139.51(1),
requiring a physician |icensed as an abortion provider to “ensure
that all patients . . . are cared for in a manner and in an
envi ronnent that enhances each patient’s dignity and respect in
full recognition of her individuality”; (2) 8 139.51(2), requiring
physicians to ensure that each patient will “receive care in a
manner that mai ntai ns and enhances her sel f-esteemand self-worth”;
and (3) 8§ 139.2(43), which defines the standard of “quality” care
as “[t]he degree to which care neets or exceeds the expectations
set by the patient.”

The court credited testinony froma defense wi tness who hel ped
draft the provision that there is no objective way to neasure
whet her a physician has “enhanced” a patient’s dignity and self-
esteem and also that, as abortion is alnbst always a negative
experience for the patient, it is unrealistic to hold physicians to
those requirenents under threat of civil and crimnal penalties.
In addition, the court found the definition of “quality” to be
vague because it is couched in terns of the “expectations set by
the patient,” nmeaning the required standard of care would differ
from patient to patient. The court found all three challenged
sections of the regul ati ons unconstitutionally vague, and concl uded
that the plaintiffs had established a substantial I|ikelihood of

success on their vagueness challenges to the provisions of the

were chall enged by plaintiffs because they would first becone
applicable to them under the 1999 anendnents to the |icensing
statute.
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regul ations in question, infringing the plaintiffs’ rights to due
process.

Finally, the court found that the threat of irreparable injury
tothe plaintiffs was substantial, that it outwei ghed any harmt hat
t he def endants m ght experience froma prelimnary injunction, and
that an injunction would not disserve the public interest. The
defendants tinely appealed the district court’s interlocutory
ruling pursuant to 28 U S.C. 8§ 1292(a)(1).

1.
ANALYSI S

A. St andard of Revi ew

A district court’s grant of a prelimnary injunction is
reviewed for abuse of discretion.* Each of the four elenents
required to support a prelimnary i njunction, including substanti al
i kel i hood of success on the nerits, presents a m xed question of
fact and law. Findings of fact are reviewed only for clear error;

| egal conclusions are subject to de novo review ¥ Al though the

ul ti mat e deci si on whether to grant or deny a prelimnary injunction

14 Hoover v. Mirales, 164 F.3d 221, 224 (5th GCr. 1998);
Valley v. Rapides Parish Sch. Bd., 118 F.3d 1047, 1051 (5th Gr.
1997); Sunbeam Prods., Inc. v. Wst Bend Co., 123 F.3d 246, 250
(5th Gr. 1997).

15 Sugar Busters LLC v. Brennan, 177 F.3d 258, 265 (5th
Cr. 1999); Hoover v. Mrales, 164 F. 3d at 224. The four
el ements of a prelimnary injunction are (1) substanti al
I'i kel i hood of success on the nerits; (2) substantial threat that
plaintiff wll suffer irreparable injury; (3) injury outweighs
any harmthe injunction m ght cause the defendant; and (4)
injunction is in the public interest. Hoover, 164 F.3d at 224.
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is reviewed only for abuse of discretion, a decision grounded in
erroneous legal principles is reviewed de novo. ' The standard of
review is no different for our consideration of the district
court’s determ nation that three regul ati ons are unconstitutionally
vague. 1’

B. The 300- Abortion Threshold

The record contains no evidence of anti-abortion aninus, and
no evidence that the 1999 anendnents were passed in an attenpt to
l[imt abortion access or for any other inproper purpose.?®
Therefore, the district court correctly chose to eval uate the 1999
anendnents as health and safety regulations subject to rationa
basis review. *®* On de novo review, however, we disagree with the
district court’s conclusion that the plaintiffs are likely to
succeed on the nerits of their equal protection claim

All that is required to survive rational basis reviewis a
show ng that the classification under exam nati on concei vably coul d

be related to a legitimte governnental purpose. The court found

16 Hoover, 164 F.3d at 224.

7 Canpbell v. St. Tanmmany's Sch. Bd., 206 F.3d 482, 484
(5th Gr. 2000), reh’'qg denied, 231 F.3d 937 (5th Cr. 2000),
petition for cert. filed, 69 U S L. W 3514 (U S. Jan. 24, 2001)
(No. 00-1194); United States v. Mnroe, 178 F. 3d 304, 308 (5th
Cr. 1999), cert. denied, 528 U. S. 1010 (1999).

8 Plaintiffs-Appellees do not appeal the district court’s
finding that the 1999 anendnents place no undue burden on Texas
wonmen seeki ng an abortion.

19 See, e.q., Roner, 517 U.S. at 632-33; Cty of O eburne,
Tex. v. Ceburne Living Cr., Inc., 473 U S. 432, 446 (1985);
Dep’t of Agric. v. Mreno, 413 U S. 528, 533 (1973).
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—— correctly, we believe — that the 1999 anendnents have the
legitimate state purpose of protecting the health of Texas wonen.
The court’s inquiry, therefore, is properly limted to whether a
classification based on the nunber of abortions perforned at a
facility rationally serves that general purpose. Here, the answer
clearly is “yes.” Because without violating the Constitution, the
State could have required all abortion providers to be |icensed, it
rationally could set an annual 300-abortion “floor” as an
accommodation to private physicians who provide a nunber of
abortions that the governnent considers to be too few to require
licensing. Wether the court agrees with the accuracy of the |line
of demarcation drawn by the Legislature to distinguish the
classification is of no great nonent.?

Qur holding today is consonant with the Fourth Crcuit’s

recent decision in Geenville Wonen’s dinic v. Bryant, a case

closely analogous to this one.? G eenville concerns South

Carolina s 1995 anendnent of its abortion clinic |icensing statute.

20 See Gregory v. Ashcroft, 501 U S. 452, 473 (1991)
(noting that a law setting 70 as the retirenent age for state

judges “is founded on a generalization. It is far fromtrue that
all judges suffer significant deterioration in performnce at age
70. It is probably not true that nost do. It may not be true at
all. But a State does not violate the Equal Protection clause

nmerely because the classifications made by its |laws are
inperfect.”) (internal quotation omtted); see also Gty of New
Oleans v. Dukes, 427 U. S. 297, 298 (1976) (uphol ding ordi nance
banni ng all pushcart vendors fromthe Vieux Carre, but exenpting
t hose who had operated for eight or nore years).

21222 F.3d 157 (4th Gr. 2000), cert. denied, 2001 W
178202, 69 U S.L.W 3382 (U. S. Feb. 26, 2001) (No. 00-798).
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That statute, which previously applied only to clinics in which
second-trimester abortions are perforned, was expanded by this
anendnent to cover every facility in which five or nore first-
trinmester abortions are perfornmed in one nonth.2?2 The district
court issued a prelimnary injunction and, after a bench trial,
held in part that the South Carolina anmendnent viol ated the equal
protection rights of the plaintiff physicians. The Fourth Grcuit
reversed, witing:

When it is recognized that the State interest is in

regul ating those facilities that are in the business of

provi di ng abortions, drawing the Iine at those perform ng

five abortions per nonth is rational. Wile anyone coul d

say that it is just as rational to drawthe line at ten

abortions per nonth or three abortions per nonth, this

type of line-drawing is typically a legislative function

and i s presuned valid. Indeed, |ine-drawing of this type

is not only typical of legislation, it is necessary.?

The G eenville court gave exanpl es of several types of |egislation

that drawsimlar |ines, includingthe application of the Americans
Wth Disabilities Act to conpanies with 15 or nore enpl oyees but
not to those with 14 or fewer enployees; and a state’'s grant of
drivers’ licenses to persons age sixteen or older but not to those
under sixteen.? The Fourth Circuit concl uded:

In this case, South Carolina elected to regulate the

busi ness of providing abortions and determ ned that five
per nonth woul d di stinguish the abortion clinic fromthe

22 1d. at 159-60.

2 1d. at 174 (citing Mass. Bd. of Ret. v. Mirgia, 427 U.S.
307, 314 (1976) (uphol ding mandatory police retirenment age of
50)).

24 1d.
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facility performng abortions incidental to another
medi cal practice. The selection of this nunber is
reasonably related to the State’'s legitimate interest in
pronoting and protecting the health of wonen visiting
abortion clinics, and therefore the actual placenent of
the line is not a decision that the courts may
second- guess. ®

In the instant case, the district court m stakenly focused on
whet her the office of a physician who provides nore than 300
abortions per year resenbles the “high-volune” abortion clinics
previously subject to |icensure.? The appropriate question is not
confined to whether the Iimt neets the |legislative purpose of
regul ati ng hi gh-vol une, risky, or overburdened abortion facilities;
rather, the 1999 anmendnents are constitutional if they serve any
appropriate state goal. The anmendnents require Texas physicians
who perform abortions in their offices to conply with |icensing
standards that cover issues such as staffing, infection control,
and i nspection by state officials. Such issues do bear a rationa
relationshiptothe legitimte state i nterest of protecting patient
health and welfare. Through its Legislature, the State acted
wthinits power in choosing to exenpt physicians whomit deens to
perform such a limted nunber of abortions as posing a |esser

hazard to health. The determ nation nade here by state officials

2% 1d. at 175 (enphasis added).

26 The court wote: “[I]t is not rational to assunme that a
physi ci an provi di ng 300 abortions per year will expose his
patients to ‘high volune’ risks simlar to those of a typica
abortion clinic. . . . This ‘one a day’ rationale cannot be
reconciled with the state’s argunent that sonme physicians nay be
provi ding so many abortions that they are unable to adequately
take care of patients.”

17



cannot be said to be “based on reasons totally unrelated to the
pursuit of [their] goal.”?

In Roner v. Evans, the Suprene Court held that the search for

the link between a classification and its objective “marks the
limts of our own authority. 1In the ordinary case, a lawwll| be
sustained if it can be said to advance a legitimte governnent
interest, evenif the |l aw seens unw se or works to the di sadvant age
of a particular group, or if therationale for it seens tenuous.”?8
The 1link that we identify today is the one between the
classification (doctors who annual |y performa nunber of abortions
that |awmkers consider to be sufficiently high to justify
regul ating) and the objective (protecting the safety of abortion
patients). In the absence of the heightened bar of a fundanental
right or suspect class, or any evidence of aninus, the district
court exceeded its authority by reviewng the propriety of the cut-
of f nunber selected by the Legislature. Deciding the optimal
nunber of abortions to trigger the licensing requirenent is a
| egislative function, and any redress for an inprovidently chosen
nunber nust cone through the denocratic process, not the courts.
The district court erroneously concluded as a nmatter of |aw that
the 1999 anendnents are substantially likely to fail rationality

review, and thus abused its discretion by granting a prelimnary

27 McDonald v. Bd. of Election Commrs of Chi., 394 U. S.
802, 809 (1969).

28  Romer, 517 U.S. at 632.
18



i njunction grounded in the subject nunerical classification.
C. Vagueness

The Fourteenth Anmendnent’ s guar ant ee of Due Process proscri bes
| aws so vague that persons “of comon intelligence nust necessarily
guess at [their] neaning and differ as to [their] application.”?®
Alaw is unconstitutionally vague if it (1) fails to provide those
targeted by the statute a reasonable opportunity to know what
conduct is prohibited, or (2) is so indefinite that it allows
arbitrary and discrimnatory enforcenent.3 W have held that “[a]
state’s legislative enactnent is void for vagueness under the due
process clause of the fourteenth amendnent if it ‘is inherently
st andar dl ess, enforceable only on the exercise of an unlimted, and
hence arbitrary, discretion vested in the state.’”3!

Again, the provisions of three regulations found in 25 Tex.
Adm n. Code that the district court held to be unconstitutionally
vague are: (1) 8 139.51(1), requiring a physician |licensed as an
abortion provider to “ensure that all patients . . . are cared for
in a manner and in an environnment that enhances each patient’s
dignity and respect in full recognition of her individuality”

(2) 8 139.51(2), requiring physicians to ensure that each patient

2% Smith v. Goguen, 415 U.S. 566, 572 n.8 (1974) (quoting
Connally v. Gen. Constr. Co., 269 U S. 385, 391 (1926)).

30 Gayned v. City of Rockford, 408 U S. 104, 108-09
(1972).

31 Margaret S. v. Edwards, 794 F.2d 994, 999 (5th Cr.
1986) (quoting Ferquson v. Estelle, 718 F.2d 730, 735 (5th Cr
1983)).
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will “receive care in a manner that maintains and enhances her
sel f-esteemand self-worth”; and (3) 8 139.2(43), which defines the
standard of “quality” care as “[t] he degree to which care neets or
exceeds the expectations set by the patient.” None of these
provisions carries a crimnal penalty for its violation alone,
al though operating an abortion facility without a license is a
Class A m sdeneanor. % The regulations do, however, carry
potentially significant <civil and admnistrative penalties,
including fines and |icense revocation, which can be characteri zed
as quasi-crimnal. A quasi-crimnal statute nust define its terns
““Wwth sufficient definiteness that ordi nary peopl e can under st and
what conduct is prohibited and in a manner that does not encourage
arbitrary and di scrimnatory enforcenment.’”33

W agree with the district court that each of these three
regulations is unconstitutionally vague on its face because it
i nperm ssi bly subjects physicians to sanctions based not on their
own obj ecti ve behavi or, but on the subjective viewpoints of others
Each of these three provisions neasures conpliance by the
subj ective expectations or requirenents of an individual patient as
to the enhancenent of her dignity or self-esteem Even a state’s

W t ness who had hel ped draft the provisions conceded that there are

32 See 25 T.A.C. § 139.33(c); Tex. Health & Safety Code
8§ 245.014.

33 United States v. Oinical Leasing Serv., Inc., 925 F.2d
120, 122 (5th G r. 1991) (quoting Kol ender v. Lawson, 461 U S
352, 357 (1983)).
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no objective «criteria for assessing conpliance wth the
“enhancenent”  provi sions, undermning the efficacy of the
adm ni strative process fromwhich |icensees may seek clarification.
These provisions fail to “afford[ ] fair warning of what 1is
proscri bed. "3

It is no solace that, as the defendants note, no abortion
facility has yet been subjected to civil or crimnal penalties for
violating these regulatory provisions. Especially in the context
of abortion, a constitutionally protected right that has been a
traditional target of hostility, standardl ess | aws and regul ati ons
such as these open the door to potentially arbitrary and
di scrim natory enforcenent.® W hold that these regul ati ons cannot
be validly used in their intended applications, and that therefore
the plaintiffs have established a substantial |ikelihood of success
on their vagueness challenge to the subject provisions.®* W also
affirmthe district court’s conclusion that the plaintiffs have

satisfied the other three prelimnary injunction requirenents asto

3 Vill. of Hoffman Estates v. Flipside, Hoffrmn Estates,
Inc., 455 U. S. 489, 503 (1982).

3% See Colautti v. Franklin, 439 U S. 379, 391 (1979).

% See Hill v. Colorado, 530 U S. 703, 120 S. C. 2480,
2498 (2000) (noting that “specul ati on about possi bl e vagueness in
hypot heti cal situations not before the Court will not support a
facial attack on a statute when it is surely valid ‘in the vast
majority of its intended applications’”) (quoting United States
v. Raines, 362 U S. 17, 23 (1960)).
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t hese regul ations. ¥
L1,
CONCLUSI ON

We acknowl edge t he concern expressed by t he physicians who are
the plaintiffs in this case, particularly Dr. Hansen, that their
abortion patients have the opportunity to obtain personal care in
a confidential setting, and wthout paying for unnecessary
adm ni strative costs. Neverthel ess, our role in evaluating the
plaintiffs’ substantial |ikelihood of success on their equal
protection claimis limted to review ng whether the annual 300-
abortion threshold set by the state for subjecting abortion
facilities to licensing bears sonme rational relationship to the
state interest in protecting the health and welfare of Texas
abortion patients. W conclude that it does. Any scrutiny beyond
that is necessarily left to the Legislature, not the courts.
Consequent |y, we nust vacate the prelimnary injunction prohibiting
enforcenent of the Texas abortion licensing statute, Tex. Health &
Saf ety Code 88 245.001-245.023 as anended in 1999.

We agree with the district court, however, that the plaintiffs

have shown a substantial |ikelihood of success on their vagueness
challenge to three contested provisions of the licensing
regul ati ons. W therefore affirm the prelimnary injunction

granted by the district court with regard to those regul ations,

37 W further note that the defendants do not chall enge the
severability of the three enjoined provisions. See, e.q.,
Leavitt v. Jane L., 518 U S. 137, 139 (1996).
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ordering that Texas Conm ssioner of Health WIlliam R Archer 11
and Texas Attorney General John Cornyn, in their official
capacities, are enjoined from enforcing 25 Tex. Admn. Code
88 139.2(43), 139.51(1), and 139.51(2) pending a full trial on the
merits of this case.

AFFIRMED in part; REVERSED in part; and REMANDED to the district

court for continued proceedi ngs consistent with this opinion.
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