IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-20009

LU S F. MOTA,
Pl ai ntiff-Appellee,
vVer sus
THE UNI VERSI TY OF TEXAS HOUSTON HEALTH SCI ENCE CENTER; ET AL.,
Def endant s,
THE UNI VERSI TY OF TEXAS HOUSTON HEALTH SCI ENCE CENTER,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas

August 9, 2001
Bef ore H GA NBOTHAM and BENAVI DES, Circuit Judges, and DUPLANTI ER,
District Judge.
PATRICK E. H Gd NBOTHAM Circuit Judge:

This case presents clains under Title VIl of retaliation and
sexual harassnent by a nenber of the sane sex. A professor at the
University of Texas Houston Health Science Center filed suit,
all eging that he was harassed by his supervisor. He also clained

that the University retaliated against himfor | odging conplaints

" District Judge of the Eastern District of Louisiana, sitting
by desi gnati on.



wth the University and the EEOCC. Following a jury trial, the
district court entered judgnment for the plaintiff on these clains,
awar di ng conpensatory damages, back pay, front pay, attorney's
fees, and costs.

The University chall enges the court's denial of its notion for
judgnent as a matter of |aw, asserting error on an array of | egal
and factual grounds. The University argues that the jury's
retaliation verdict was not supported by an adverse enploynent
action and | acked an adequate basis in fact; that the alleged acts
of harassnent were not sufficiently severe or pervasive; that the
jury erred in finding that the University had not established its
affirmati ve defenses to the harassnent claim and that the court's
award of front pay, attorney's fees, and costs was an abuse of
discretion. W affirm the court's judgnent in virtually al

respects, vacating only a portion of its award of costs.

I
Dr. Luis F. Mota, a resident alien fromCaracas, began work in
1993 as a visiting professor in the Departnent of Periodontics at
the Dental Branch of the University of Texas Houston Heal th Sci ence
Center.! He began his first year as a tenure-track professor wth
the University in 1995. At all relevant tinmes, Dr. Raul Caffesse

was the head of the Periodontics Departnent at the Dental Branch.

1 The University is a state educational system See Tex. Educ.
Code 88 65.02(a)(9) (Vernon's 2001).
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Caf fesse and Mota knew each other prior to Mota's termat the
University. Mta' s parents, who were also periodontists, knew
Caf f esse and would receive himinto their home on social visits.
Li kewi se, Caffesse would entertain Mta' s parents when they
traveled to the United States. After Mta noved to Houston, he
continued this social relationship with Caffesse and Caffesse's
famly.

Caf fesse' s stature as a renowned peri odonti st pronpted Mota to
apply for a position at the University. Caffesse, who had an
endowed professorship nanmed after him at the Dental School, was
considered to be anong the ten nost fanobus academ c periodontists
in the world.

In June 1996 Mdta and Caffesse participated in a three-day
conference in Monterrey, Mexico. The event was jointly sponsored by
t he Dental School and the University of Nuevo Laredo. Although Mdta
was not originally scheduled to attend, Caffesse told Mdta several
days before the trip that he should acconpany him as a
representative of the Dental School. Caffesse arranged for themto
share the sanme hotel room

Mta later testified that Caffesse engaged in unwanted and
of fensi ve sexual conduct toward himwhile they were in the hotel
room During their time in Mexico, Caffesse allegedly told Mta
that he had to "get along with hi mand that people who worked with
himhad to get along with [hin] and that he only wanted to know
[ Mota] better." Caffesse also suggested that Mdta's inmgration
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status could be jeopardized if he no longer worked at the
Uni versity.

Follow ng the trip to Monterrey, Caffesse prom sed Mdtta that
the incidents which occurred in Mexico would not happen again. He
also told Mota that he had arranged for himto give a presentation
at anot her sem nar and that Mdta would receive a $500 honorari um
Mota asserts that he took the honorarium noney and purchased a
present for Caffesse in excess of the $500. According to Mta, the
gift was notivated by his desire not to be indebted to Caffesse.

Despite Caffesse's assurances, incidents of harassnent
all egedly continued. Mota later testified that Caffesse engaged in
unwant ed and of fensi ve sexual advances at conferences he attended
i n Phil adel phi a, Breckenridge, and O| ando. Caffesse al so all egedly
engaged in other acts of sexual harassnent while he and Mdta were
in Houston. In the face of Caffesse's advances, Mta canceled
conference engagenents which he knew Caffesse would al so attend.

The record also supports the inference that Caffesse
threatened Mota. During one conference, Mdta refused to roomw th
Caf fesse. Caffesse angrily raised his hand inthe air and told Mta
that he could not do that to him and could not work in the
departnent if Mta kept rejecting him On another occasion,
Caffesse allegedly told Mta that the University would defend
Caffesse—as it allegedly had in the past—+n any type of conpl aint
brought against him Caffesse further inforned Mdta that Caffesse
disliked certain persons at the school, and that he had "hel ped
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themto | eave" the school. He regularly adnoni shed Mota not to tel
anyone of his advances.

On April 23, 1997, Mdta submtted a detailed, witten sexual
harassnent conpl ai nt agai nst Caffesse to the University. According
to Mota, he and a nenber of the Sexual Harassnent Board had agreed
that the i nvestigatory panel woul d not include persons who had past
dealings with Caffesse or who were associated with the Dental or
Medi cal schools. Prof. George Stancel was appoi nted chai rman of the
t hree- nenber panel. Stancel was a nedical school professor who
apparently had worked closely with the spouse of a professor who
worked regularly with Caffesse. Stancel |ater testified that he was
aware of Caffesse's stature at the Dental School and that he had
met himon at |east one occasion.

The nenbers of the panel concluded that they were unable to
determ ne whether or not Caffesse had violated the University's
sexual harassnment policy. During the investigation, Caffesse
admtted to the panel that he had sexually propositioned Mdta on
two trips following the Mexico trip. Another nenber of the
University testified before the panel that "if you cross Caffesse,
you are definitely introuble. In other words, if youtell him'no
you better watch out."

Al t hough Mot a had recorded conversations with Caffesse, he did
not submt these to the panel. The panel never asked for such

evidence; nor was the panel aware of its existence. Mta |ater



pl ayed the tapes to the jury in the trial before the district
court.

Upon issuing its decision, the panel notified Mta and
suggested that, if he had new evidence, he could request a
reopeni ng of his case. Despite the evidence contai ned on t he tapes,
Mota did not ask the panel to reopen the case. Four days after the
deci si on, Mdta requested "protection agai nst further harassnent and
retaliation" by Caffesse. In response, Caffesse told the Dean of
the Dental School, Dr. Ronald Johnson, that he was willing to work
out an arrangenent acceptable to Mdta, under which the two
prof essors could continue working in the Periodontics Departnent.

Dean Johnson did not learn of Mta's University conplaint
until July 16, 1997, when Mta sent him a courtesy copy of a
conplaint he had filed with the EEOC. 2 University policy prohibits
the panel fromnotifying the appropriate adm nistrative authority
inthe University that a conplaint has been filed. According to M
David Low, the University president, Johnson was the person
responsible for protecting Mota fromretaliation.

In a neeting with Caffesse and Mdta on July 23, 1997, Dean
Johnson asked Mdta to wite a neno describing paraneters under
which he would feel confortable working in the Departnent. Wen

Mbta declined to do so, Johnson instructed Caffesse to draft the

2 Mbta filed a conplaint with the EEOCC on July 14, 1997.
6



docunent. The next day, Caffesse sent Mdta a letter outlining
gui del i nes.

In response to the charges of retaliation contained in Mta's
EECC conpl ai nt, the University hired an outside attorney to conduct
an investigation. The University contends that Mta did not
cooperate with the attorney, whose April 9, 1998 report concl uded
that no retaliation had occurred.

Mota does not allege that any further acts of sexual
harassnment occurred after the filing of his April 1997 conpl aint.
He contends, however, that the University retaliated agai nst him
First, he asserts that, in the wake of his conplaint, Caffesse
arranged Mota's schedule so as to bring theminto constant contact.
Mta alleges that Caffesse made this scheduling decision in the
face of Mdta's objections. Wen Caffesse relented and changed
Mta's schedule, he reassigned him from sone of the desirable
graduate clinics to the |l ess prestigi ous undergraduate clinics.

On August 20, 1997, Johnson and Low denied Mta a $2,500
stipend for serving as the Dental School clinical coordinator. Mta
had been the clinical coordinator since late 1995. However, the
University contends that Mdta had not perforned the duties of
clinical coordinator since Septenber 1996. The University argues
that the discontinuation of Mbta's stipend resulted froman inquiry
sent by Mbta to Johnson, in which Mdta stated that he continued to
recei ve supplenental pay for the clinical coordinator position
Johnson testified that he stopped paynent sinply to correct an
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adm ni strative oversight, as the University woul d not pay soneone
who was not doing the work required by the position.

On Septenber 10, 1997, the University denied Mdta' s request
for a paid six-nmonth | eave of absence. President Low denied Mdta's
request, yet authorized six nonths of wunpaid |eave beginning
Novenber 3, 1997.2% Mota was to return to work on May 1, 1998.

Wil e Mota was on | eave, he began | ooki ng for another job and
visited his parents in Venezuela several tinmes. He al so requested
that the University grant himaccess to his office, a m croscope,
and the library to allow himto conduct research while on | eave.
Johnson refused these requests, denying himaccess to a m croscope
and preventing him from entering his office. Johnson further
ordered Mota's nane renoved fromthe University | etterhead and from
his office. He prevented Mota fromserving on nock oral boards and
thesis conmmttees. He also refused to allow himto teach a sem nar
in Spain, through which Mdta could have earned $2,000. Mdta al so
all eges that Johnson and other University professors ostracized
him warning students not to associate with him Johnson all egedly
told one graduate student that if he ever caught the student in
contact with Mta, the University would disqualify him as a

st udent .

3 During the first twelve weeks of |eave, Mta apparently
recei ved benefits through the Famly and Medical Leave Act.
Johnson described the balance of Mta' s |eave period as
"adm ni strative | eave."



In an undated letter, Mdta requested an additional six nonths
of unpaid personal |eave. Low and Johnson refused the requested
extension, informng Mdta that they would consider his failure to
resune work after May 26, 1998 to be a resignation from the
faculty. This letter denied the extension ostensibly because Mta
gave no reasons for the request. In his letter, Mdta had cited his
hope for a "nmutual |y beneficial resolution.” Lowand Johnson st at ed
t hat an extensi on would not facilitate this objective and woul d not
be in the best interests of either Mdta or the University. Wen
Mota did not return to work on My 26, 1998, the University
termnated him Three nonths |later, Mta accepted a | ower-paying
position with the University of Pittsburgh.

On April 30, 1998, Mota filed suit against the University in
the United States District Court for the Southern District of
Texas, all eging sexual har assnent and retaliation. Mot a
subsequent |y anended his conpl aint to add a cl ai magai nst Caffesse,
in his individual capacity, for defamation and intentional
infliction of enotional distress. The trial judge ultimtely
di sm ssed the intentional infliction of enotional distress claim
After Caffesse and Mdta entered into a settlenent agreenent for
$290, 000, the court then dismssed all remaining clains against
Caf f esse.

Follow ng a six-day trial, a jury returned a verdict agai nst
the University. The jury found that Mta had been subjected to
unl awf ul sexual harassnent; that the harassnent did not result in
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a tangible enploynent action against Mta; that the University
failed to exercise reasonable care to prevent and pronptly correct
harassi ng behavior towards Mta; that Mdta did not unreasonably
fail to take advantage of preventive or corrective opportunities
made available by the University; and that the University
retaliated against Mta. The jury awarded $15,000.00 in
conpensat ory damages, $104,435.00 in back pay, and delivered an
advi sory verdict of $328,565.00 in front pay.

In an order dated Decenber 8, 1999, Judge G | nore awarded
$388,367.51 to Mdta for attorney's fees and expenses. The court
al so awarded the judgnent anount plus interest for conpensatory
damages and back pay, yet reduced the jury's recomended front pay
to $194,989.00. On Decenber 20, 1999, the court denied the
University's notion for judgnent as a matter |aw and to anend the
judgnent. The University appeals this ruling and the Decenber 8

final judgnent.

|1
The University contends that the district court erred in
denying its notion for judgnent as a matter of lawon Mdta's Title
VII retaliation claim This Court reviews the denial of a notion
for judgnent as a matter of |aw de novo, according to the sane

standard applied by the district court.* Judgnent as a matter of

4 See Stokes v. Enerson Elec. Co., 217 F.3d 353, 356 (5th Cr
2000) .
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law is warranted if, after viewing the record in the |light nost
favorable to the non-noving party, there is no "legally sufficient
evidentiary basis" for a reasonable jury to have found for the
prevailing party.®> "[T]he court should give credence to the
evidence favoring the nonnovant as well as that 'evidence
supporting the noving party that i s uncontradi cted and uni npeached,
at least to the extent that that evidence cones fromdisinterested
Wit nesses. ' "

To state a claimfor retaliation, a plaintiff nmust establish
that: (1) he engaged in protected activity, as described in Title
VII; (2) he suffered an adverse enpl oynent action; and (3) a causal
nexus exists between the protected activity and the adverse
enpl oynent action.’” "Protected activity" is defined as opposition
to any practice rendered unlawful by Title VII, including nmaking a
char ge, testifying, assi sting, or participating in any
i nvestigation, proceeding, or hearing under Title VII.? "Adverse

enpl oynent actions” include only "ultimte enpl oynent decisions .

5 See id.

6 Reeves v. Sanderson Pl unbing Products, Inc., 530 U S. 133,
151 (2000) (quoting 9A C. Wight & A MIller, Federal Practice and
Procedure 8§ 2529 (2d ed. 1995)); see also id. at 150 (noting that
the standard governing notions for judgnent as a matter of [|aw
mrrors the summary judgnent standard of review).

" Arnold v. US. Dep't of Interior, 213 F.3d 193, 198 (5th
Cir. 2000).

8 See 42 U.S.C. 8§ 2000e-3(a) (2001); Evans v. City of Houston,
246 F.3d 344, 352-53 (5th Gr. 2001).
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"such as hiring, granting |leave, discharging, pronoting, and
conpensating.'"® An enpl oyer's action does not rise to the | evel of
an "adverse enploynent action" when it fails to have nore than
"mere tangential effect on a possible future ultinmate enpl oynent
deci sion. "1 To denpnstrate causation, the enpl oyee "nust show t hat
"but for' the protected activity, the adverse enploynent action
woul d not have occurred." |If the plaintiff presents evidence
supporting the prima facie case, plus evidence that the reasons
given by the enployer for the adverse enploynent action were

pretextual, a jury may infer the existence of retaliation.??

A
The University argues, first, that Mdta can not denonstrate
the existence of an adverse enploynent action. Although the jury
found that Mota was subjected to sexual harassnent, it determ ned
t hat the sexual harassnent did not result in a "tangi bl e enpl oynent
action." The Suprene Court has defined "tangi bl e enpl oynent acti on"

as "a significant change in enploynent status, such as hiring,

° Wl ker v. Thonpson, 214 F.3d 615, 629 (5th Cir. 2000)
(quoting Dollis v. Rubin, 77 F.3d 777, 782 (5th Cr. 1995) (per

curiam).

0 1d. at 629.

11 Seaman v. CSPH, Inc., 179 F.3d 297, 301 (5th Cr. 1999).

12 See Reeves v. Sanderson Pl unbing Products, Inc., 530 U.S.
133, 148 (2000); Ratliff v. Cty of Gainesville, 2001 W. 736004, at
*3-*4 (5th Gr. July 17, 2001).
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firing, failing to pronote, reassignnment wth significantly
different responsibilities, or a decision causing a significant
change in benefits."®® A tangible enploynent action in nost cases
inflicts direct econom ¢ harm and nust involve an official act by
the conpany.!* In this case, the jury charge included a definition
of "tangi ble enploynent action" which substantially incorporated
t hese el enents. 1®

The University asserts that a tangible enploynent action is
substantially equivalent to an adverse enploynent action. The
University points to the simlarity between the type of actions
enconpassed by the two categories. It contends that the jury's
findi ng of no tangi bl e enpl oynent action precl udes the exi stence of
an adverse enploynent action for purposes of Mta's retaliation
claim

This argunent is without nerit. The jury was given a separate

instruction for retaliation, in which the court noted that an

3 Burlington Indus., Inc. v. Ellerth, 524 U S 742, 761
(1998).

4 See id. at 762-63.
15 The jury charge read in relevant part:

A "tangi bl e enpl oynent action" neans a si gnificant change
i n enpl oynment status, such as hiring, firing, failing to
pronote, reassignnent wth significantly different
responsibilities, or a decision causing a significant
change i n benefits. Such an action in nost cases inflicts
di rect econom ¢ harm Tangi bl e enpl oynent actions are the
means by which the supervisor brings the official power
of the enterprise to bear on subordi nates, and require an
of ficial act of the conpany.
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adver se enpl oynent action was required. The court's explanation of
adver se enpl oynent action was simlar toits previous definition of
tangi bl e enploynment action.® In finding that the University had
retaliated agai nst Mota, however, the jury inplicitly found that an
adverse enpl oynent action had been taken. Moreover, the rel evant
enpl oynent action resulting fromsexual harassnent, as opposed to
retaliation, my differ. Retaliation occurs in response to
protected activity, whereas a tangible enploynent action is the
result of the harassnent itself. A rational jury could have
concl uded bot h that no tangi bl e enpl oynent action resulted fromthe
harassnment and that the University subsequently retaliated agai nst

Mta for filing a conplaint.

B

The University next argues that nmany of the actions asserted
by Mota do not rise to the I evel of "adverse enpl oynent actions.”
Mot a contends that the foll ow ng events were causally linked to the
filing of his conplaints with the University and the EEOCC. (1) the
University placed Caffesse in charge of nonitoring any further
harassnent; (2) Mdta was ostraci zed by faculty and students; (3) he
was barred from entering the Dental School; (4) Mta' s nane was

renmoved from his office door and fromthe University |etterhead;

1 The court instructed the jury that "[a]n adverse enpl oynent
action is a significant change in enploynent status and includes
di scharge, denotion, refusal to pronote, denial of |eave request,
change in conpensation, or a major change in responsibilities.”
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(5 Mdta was stripped of his duties as principal investigator on
certain projects; (6) the University prevented Mota fromconti nui ng
to serve on nock oral boards and on thesis commttees; (7) the
University refused to allow himto teach semnars in Spain (which
woul d have yi el ded sone $2,000); (8) the University ceased paying
Mota a $2,500 annual stipend; (9) the University refused to grant
Mota paid leave; (10) the University denied his request for an
extensi on of unpaid |leave; and (11) the University treated Mta's
failure to return by May 26, 1999 as a resignation. Al though sone
of the preceding events do not qualify as "ultimte enploynent
decisions, " at least four of the actions allegedly taken by the
University neet this definition. Mreover, the evidence regarding
these events provides anple support for the jury's finding of

retaliation.

1
The University's discontinuation of Mdta's $2,500 stipend on
August 20, 1997 is a conpensation decision, thereby qualifying as
an adverse enpl oynment action.!® The University characterizes the

action as nerely a "business decision,"!® contesting the jury's

7 For instance, ostracism by fellow enployees does not
constitute an "ultimate enploynent decision.” See Mattern v.
East man Kodak Co., 104 F.3d 702, 707-08 (5th Cr. 1997).

18 See Wal ker v. Thonpson, 214 F.3d 615, 629 (5th Cir. 2000).

19 The University appears to concede that this event would, if
given the interpretati on advocated by Mta, constitute an adverse
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inference of retaliation. The University argues that the
"undi sput ed evi dence" reveal s that Mota had not been fulfilling the
duties of clinical coordinator since Septenber 1996, when Dr.
VWalter EE DDnmmtt allegedly assuned Mota's position. However, Mta
testified that Dimmtt was given the separate position of "clinical
director,"” not "clinical coordinator." Mta testified that he
continued to serve as clinical coordinator until Dean Johnson and
President Low renpbved himfromthis position on August 20, 1997.
The record al so contains a letter, dated August 29, 1997, in which
Mot a deni es havi ng relinqui shed these duties. Arational jury could
infer from this evidence that the University's reasons for

di scontinuing Mdta's stipend were pretextual.

2
The University also argues that its denial of Mdta's request
for paid | eave was not causally linked to his sexual harassnent
conplaint.?® As the University observes, the record does not
indicate that a simlarly situated enpl oyee was deni ed six nonths
of paid |l eave. The University inplies that the causal |ink between
Mota's protected activity and the denial of his paid | eave request

is consequently too tenuous to support a jury finding. However,

enpl oynent acti on.

20 The University inplicitly concedes that the denial of paid
| eave constitutes an adverse enploynent action. See Wl ker, 214
F.3d at 629.
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while the fact that no simlarly situated faculty nenber was deni ed
paid | eave may cast doubt on Mdta's retaliation claim? it is not
di spositive.

A rational jury could have found that the University's deni al
of paid |eave was causally related to Mota's protected activity.

The Uni versity's Handbook of Operating Procedures stated that paid

| eave could be granted "for a wide variety of reasons.” A jury
could conclude that the University refused to exercise its
discretion to grant Mota paid | eave. The University asserts that
Mota was ineligible for paid | eave, arguing that he had exhausted
all accrued paid sick and annual | eave prior to Novenber 1997. The
University's position is not conpelled by the record, and a jury
could have determ ned that the proffered reason for denying Mta
paid | eave was pretextual. Indeed, the jury's finding that the
University had already retali ated agai nst Mota by di scontinuing his

stipend further supports an inference of retaliatory aninus in the

pai d | eave context.

3
The University al so asserts that its denial of Mdta's request
for an extension of his unpaid | eave can not support a retaliation

claim "[E]nploynent actions are not adverse where pay, benefits,

21 See Swanson v. Gen. Servs. Admin., 110 F.3d 1180, 1185-86
(5th Gir. 1997).
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and level of responsibility remain the sane."?2 The University
contends that denial of unpai d—as opposed to pai d—+eave can not be
an adverse enploynent action because it does not deprive Mta of
pay, benefits, or level of responsibility.

The University's contention is without nerit. Unpaid |eave
facially qualifies as a benefit. This Court has recogni zed that the
granting of |eave, nore generally, is an "ultimate enploynent
decision."? This Court has not differentiated between paid and
unpai d | eave. Mreover, it is difficult to conceive of a principled
basis for such a distinction.?® The University's argunent
consequently fails.?

A rational jury could conclude that the University retaliated
agai nst Mdta by denying his request for additional unpaid |eave.

Al t hough the University asserts that Mta was granted nedica

2 Watts v. Kroger Co., 170 F.3d 505, 512 (5th Cir. 1999).
2 See Wl ker, 214 F.3d at 629.

24 Cf. Rowe v. Laidlaw Transit, Inc., 244 F.3d 1115, 1118 (9th
Cr. 2001) (finding no basis for distinguishing between paid and
unpai d | eave for purposes of the FMLA and that such a distinction
woul d frustrate the statute's purpose of protecting enpl oyees from
adver se enpl oynent deci si ons).

2> The cases cited by the University are inapposite. Ansonia
Bd. of Educ. v. Philbrook, 479 US 60, 70-71 (1986), is a
religi ous accomodati on case. Moreover, Nashville Gas Co. v. Satty,
434 U.S. 136, 145 (1977), was superseded by the 1978 anendnents to
the Gvil Rights Act of 1964. See Pub. L. No. 95-555, 92 Stat. 2076
(1979) (codified as anended at 42 U.S.C. § 2000e(k)); Somers v.
Al dine Indep. Sch. Dist., 464 F. Supp. 900, 902-03 (S.D. Tex
1979) .
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| eave, Mdta testified that he was granted "personal |eave," which
may be granted for up to twelve nonths. The record indicates that
anot her University enpl oyee was granted one year of unpai d personal
| eave because his wife did not |ike the weather in Houston. In the
face of an arguably nore conpelling rationale—+.e., Mta's
difficulties with Caffesse and hi s nedi cal probl ens?®*~the Uni versity
refused Mota's request for the sane anount of unpaid |eave. The
University informed Mota that the grant of additional | eave was not
in the best interests of the University. It argued at trial that
Mota had failed to provide a "legitinmte, docunented reason for an
extension of his leave." The University further asserted that Mta
had al ready accepted a position with the University of Pittsburgh
at the tine of his request.

A jury could have disbelieved each of these proffered
justifications, concluding that the University's explanation for
refusing Mota's request was a pretext for retaliation. First, Mta
testified at trial that no docunentation beyond that which he had
al ready supplied the University was necessary. A jury could have
credited this assertion. Second, Mdita asserts that he had not yet
accepted a position in Pittsburgh at the tinme of the denial of his
request for |leave. Indeed, the record contains a letter fromthe

Provost of the University of Pittsburgh, dated August 19, 1998,

26 According to Mota's doctors and his own testinony, Mta
experienced an array of psychol ogi cal and m nor nedi cal problens in
the wake of the incidents involving Caffesse.

19



which indicates the formal approval of Mta's appointnent as
Visiting Assistant Professor of Periodontics. The jury could have
reasonably inferred fromthis evidence that Mdta had not accepted
the offer by May 19, 1998, when the University denied his request
for additional |eave.? The evidence supports a jury finding of

retaliation.

4

Arational jury al so could have determ ned that the University
ultimately term nated Mdta because of his invol venent in protected
activity. Although the University asserts that Mta resigned, a
jury could have found that it termnated him In fact, Mta
submtted a letter dated June 26, 1998, in which he contests
Johnson's assertion that he had resigned.

The record supports the inference that Mota's term nati on was
notivated by retaliatory aninus. Mdita's ostracismat the hands of
Uni versity enpl oyees and the University's decision to strip of him
of certain duties and privileges support a finding of retaliatory
aninmus. This conclusion is strengthened by a finding that the
University retaliated agai nst Mdota by di scontinuing his stipend and

denying his |eave requests. We therefore find no error in the

2 A jury also could have concluded that the University
intended to create immgration difficulties for Mota, as his visa
was set to expire on July 14, 1998. G ven the i npendi ng expiration
of Mota's visa, a jury could have inferred that the University's
deni al of additional |eave was notivated by retaliatory aninus.
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district court's refusal to enter judgnent as a matter of |aw on

Mbta's retaliation claim

1]

A
The University contends that the trial court erred in entering
j udgnent on Mota's sexual harassnent claim The University argues,
first, that Caffesse's harassnent of Mta was not sufficiently
severe or pervasive.? The plaintiff in a hostile work environnent
claimnust establish that: (1) he belongs to a protected cl ass; (2)
was subjected to unwel cone sexual harassnent; (3) the harassnent
was based on his sex; (4) the harassnent affected a term
condition, or privilege of his enploynent; and (5) the enployer
knew or should have known of the harassnent and failed to take
renedi al action.?® A hostile work environnent claim requires the
presence of a work environnent that a reasonable person would find
hostil e or abusive. 3 "Wether an environment is hostile or abusive
depends on atotality of circunstances, focusing on factors such as

the frequency of the conduct, the severity of the conduct, the

282 The University does not contest the proposition that Title
VI| prohibits sanme-sex harassnent. The Suprene Court conclusively
resolved this issue in Oncale v. Sundowner O fshore Servs., Inc.,
523 U. S. 75 (1998).

2 Cain v. Blackwell, 246 F.3d 758, 760 (5th G r. 2001).

30 See DeAngelis v. El Paso Mun. Police Oficers Ass'n, 51 F. 3d
591, 594 (5th CGr. 1995).
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degree to which the <conduct 1is physically threatening or
humliating, and the degree to which the conduct unreasonably
interferes with an enpl oyee's work performance. "3 This Court has
held that "[d]iscrimnatory verbal intimdation, ridicule, and
insults may be sufficiently severe or pervasive to alter the
conditions of the victinms enpl oynent and create an abusi ve wor ki ng
environnment that violates Title VII."3

A jury could rationally infer that Caffesse's conduct was
sufficiently extrene as to create a hostile work environnent. The
evi dence supports a finding that Caffesse engaged in repeated
aggressi ve sexual advances in the face of adamant refusals by Mt a.
A jury could find this conduct to be humliating and degradi ng,
particularly in conjunction with Caffesse's threats. Although nuch
of this conduct was verbal, there was al so evidence of repeated
physi cal contact. Mreover, the record reflects that Mdta suffered
enotional distress and psychol ogical problens in the wake of the
harassnment. Although there 1is little wevidence that Mta's
performance as a teacher and researcher suffered at the tine of the
harassnent, the record does reflect that he cane to avoid

engagenents and conferences at which Caffesse was al so present. 33

3 Weller v. Citation Ol & Gas Corp., 84 F.3d 191, 194 (5th
Cir. 1996).

32 Wl ker v. Thonpson, 214 F.3d 615, 626 (5th Cir. 2000).

33 Tangi bl e detrinment to an enpl oyee's work performance i s only
one factor to be considered in a hostile work environnent claim
See Harris v. Forklift System Inc., 510 U S 17, 21 (1993).
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| ndeed, Mdta felt conpelled to take a | eave fromhis position in
the wake of Caffesse's actions. There was sufficient evidence to

support the jury's finding of harassnent.

B

The University further argues that the trial court |acked
jurisdiction to consider Mota's Title VIl harassnent clains to the
extent that they are based on events occurring in Mxico. The
Uni versity essentially contends that federal jurisdiction does not
lie given the extraterritorial events alleged and the fact that
Mota is not a U S. citizen.3

Assuming arguendo the wvalidity of Mta's Title VI
interpretation, subject matter jurisdiction would not be present if
the events in Mexico were the sole basis for Mta's harassnent

claim? However, Mota's claimis al so supported by all eged acts of

% Title VIl does not govern aliens enpl oyed outside the United
States. See 42 U. S.C. 88 2000e(f) (2001) ("Wth respect to
enpl oynent in a foreign country, such term[enployee] includes an
individual who is a citizen of the United States."); 2000e-1(a)
("This subchapter shall not apply to an enployer with respect to
the enpl oynent of aliens outside any State . ."); Espinoza v.
Farah Mg. Co., 414 U. S. 86, 95 (1973); Iwata v. Stryker Corp., 59
F. Supp. 2d 600, 603 (N.D. Tex. 1999). The University inplicitly
concedes that Title VII protections apply to an alien enployed in
the United States. See Espinoza, 414 U S. at 95. W offer no
opinion as to whether Mta's participation in a three-day
conference in Mexico deprives himof Title VII protection.

3% Cf. Boureslan v. ARAMCO, Arabian Am O Co., 892 F.2d 1271
(5th Gr. 1990) (en banc) (affirmng dismssal of Title VII claim
for lack of subject matter jurisdiction on the basis of
extraterritoriality concerns), aff'd, EECC v. Arabian Am Q1 Co.,
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harassnment in Breckenridge, Houston, Ol ando, and Phil adel phi a.
G ven the precedi ng i ncidents, which occurred in the United States,
the University can not denonstrate that Mota's harassnent claimis
"whol Iy i nsubstantial and frivol ous."* As Mota states a potentially

vi abl e harassnent claim federal jurisdiction is present.?®

C
The University al so challenges the jury's finding that it did
not establish affirmative defenses to Mdta's harassnent claim
Wher e harassnent does not result in a tangible enploynent action,
the defendant may offer the following affirmative defenses: "(1)
the enployer exercised reasonable care to prevent and correct
promptly any such sexual harassnment, and (2) the enployee

unreasonably failed to take advantage of any preventative or

499 U.S. 244 (1991).

% Holl and/Blue Streak v. Bartheleny, 849 F.2d 987, 989 (5th
Cir. 1988) (per curian.

37 Cf. Hone Builders Ass'n of Mss., Inc. v. Cty of Mdison,
143 F.3d 1006, 1010 (5th GCr. 1998) (holding that a notion to
dismss for lack of subject matter jurisdiction should be granted
only if it appears certain that the plaintiff cannot prove any set
of facts in support of his claimthat would entitle himto relief).
The University m ght have chall enged the court's decision to all ow
the jury to hear evidence relating to the events in Mexico, arguing
t hat such evidence is either irrelevant or unduly prejudicial. See
Fed. R Evid. 401, 403 (2001). W express no opinion as to the
merits of such an argunent, however, as the University failed to
articulate this position on appeal. The University has therefore
wai ved any contention on these grounds. See Yohey v. Collins, 985
F.2d 222, 224-25 (5th Cr. 1993).
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corrective opportunities provided by the enployer or to avoid harm

ot herwi se. "38

1

Ajury coul d reasonably conclude that the University failed to
exercise reasonable care to prevent and pronptly correct
harassnment. The jury could conclude that the panel's failure to
discipline Caffesse or take nore affirmative steps agai nst hi mwas
unreasonable. 1In this case, the University decided to sinply |et
Mota and Caffesse work out a nutually agreeable accommodati on.
Al t hough an enployer need not use the nbst serious sanction
avai | abl e to puni sh an of fender, 3 the University did not even find
that Caffesse had engaged in sexual harassnent. Nor did the
University issue a reprimand or warni ng, despite its policy against
even consensual sexual relations between supervisors and
subordinates. In the past, the school had reprinmnded other
supervisors who had engaged in consensual relationships wth

subordinates.* Finally, the University's retaliation agai nst Mta

%8 Casiano v. AT&T Corp., 213 F.3d 278, 284 (5th Cr. 2000).
Mot a does not appeal the jury's finding that there was no tangi bl e
enpl oynent action. The University therefore construes his claimas
a "hostile environnment" action. See id.

% See Landgraf v. USI Film Products, 968 F.2d 427, 430 (5th
Gir. 1992), aff'd, 511 U.S. 244 (1994).

40 Cf. Wl ker v. Thonpson, 214 F.3d 615, 627 (5th Cir. 2000)
(holding that the enployer did not denonstrate as a matter of |aw
that it exercised reasonable care in correcting racially harassing
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undermnes its claim that it was attenpting to prevent future

har assnent .

2

The evi dence al so supports the jury's finding that Mta took
advant age of avail abl e renedi es. The University criticizes Mdta for
not having filed his conplaint with the Harassnent Board sooner and
for failing to disclose tapes of conversations with Caffesse.

This Court has not articulated a bright-line test regarding
when a delay in filing a conplaint becones "unreasonable." Mta
filed his conplaint in late April 1997, approxinmately nine nonths
after the incidents in Mexico and eight nonths after the events in
Phi | adel phia. Al though this Court's jurisprudence indicates that a
del ay of three nonths appears not to be excessive,* a delay of
eight or nine nonths is nore problematic. However, in light of
Caffesse's repeated threats of retaliation, a jury could infer that
Mta's delay was not unreasonable. Mta nay have believed that
resort to the University's adm nistrative process was i neffectual,
given Caffesse's influence at the University. According to Mdta's
testinony, Caffesse told himthat the University would protect and
def end hi magai nst any conpl aint. Thus, Mdta's delay in filing his

conplaint does not warrant reversing the jury's determ nation.

behavi or).

41 See Watts v. Kroger Co., 170 F.3d 505, 510-11 (5th Cr.
1999) .
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A jury could also find that Mdta's failure to disclose tape
recordi ngs of conversations between him and Caffesse was not
unreasonable. Mta fully participated in the investigation,
testifying before the panel and providing an extensive witten
conplaint. He may have viewed the production of additional
evi dence, such as recordi ngs of conversations, as futile, given his
concerns over the effectiveness of the panel's inquiry, the
conposition of the panel, and Caffesse's influence. A jury could
have concluded that Mta's actions did not constitute an
unreasonabl e failure to take advantage of preventive or corrective
opportunities.

In sum a jury could have determned that the University
failed to neet its burden of proof in establishing its affirmative
defenses. The district court did not err in entering judgnment on

Mbta's sexual harassnent claim

|V
A
The University contends that the court's award of front pay
was an abuse of discretion.* Front pay is a form of equitable

relief contenplated by Title VII and is intended "to conpensate the

42 See Shirley v. Chrysler First, Inc., 970 F.2d 39, 44 (5th
Cr. 1992) (applying abuse of discretion standard).
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plaintiff for lost future wages and benefits."*® "[F]Jront pay may
be awarded if reinstatement is not feasible where" a hostile
rel ationship exists between the enployer and the plaintiff.?
Al t hough front pay is an equitable renedy for the district court to
determ ne, the court may enpanel an advisory jury.?*

In considering the jury's advisory award of $328,565.00 in
front pay, the district court took into account the University's

post-trial conduct. This was not error.“* After initially reducing

43 1d.; see 42 U.S.C. § 2000e-5(g) (1) (2001); see also Pollard
v. E.I. du Pont de Nemours & Co., 121 S. C. 1946, 1950 (2001).

4 Woodhouse v. Magnolia Hosp., 92 F.3d 248, 257 (5th Cir
1996) .

45 See Rutherford v. Harris County, 197 F.3d 173, 188 (5th Cr
1999); Allison v. Citgo Petroleum Corp., 151 F.3d 402, 423 n.19
(5th Gr. 1998); Fed. R Gv. P. 39(c) (2001).

46 The University inplies that the emmil should have been
subjected to the procedural safeguards of an evidentiary hearing.
Assum ng arguendo that the University had a due process right to a
hearing, it waived that right by failing to ask the court for a
hearing on the basis of the email. See Boddie v. Connecticut, 401
US 371, 378-79 (1971). The University had anple notice of the
basis for a possible hearing request, as Mta noted the
inplications of the email in three separate pleadings prior to the
court's entry of final judgnent. Although the University noved for
an evidentiary hearing on equitable relief, it did not argue that
the email warranted such a hearing. The University waived any
putative hearing right. See Bueno v. City of Donna, 714 F.2d 484,
492-93 (5th Gr. 1983).

The University al so contends that the nessage i s i nadm ssi bl e
hearsay. This argunment is neritless. The email was conpetent
evi dence as either a verbal act, see Fed. R Evid. 801(a) (2001);
Tonpkins v. Cyr, 202 F.3d 770, 779 n.3 (5th Cr. 2000) (stating
that a threatening letter was a verbal act, and not a "statenent"
for purposes of the hearsay rule); as evidence of Low s state of
m nd, see Fed. R Evid. 803(3) (2001); or as evidence of its inpact
on Mota, see United States v. Ballis, 28 F.3d 1399, 1405 (5th Cr
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the jury's recomended award to reflect only ten years of | ost
future wages, the court added five additional years of front pay
based on an email sent by President Low to all 8,000 University
enpl oyees. The court determ ned that the email, which Low sent the
day after the jury verdict, was the continuation of a pattern of
vindi ctive behavior denonstrated at trial. In the email, Low
expressed his disappointnent over the jury's finding of
retaliation, stating: "I want to nake it very clear that [ Mota] was
not fired, but rather failed to return to his faculty duties upon
expiration of |eave that he had requested and was granted by UT-

Houston." The district court portrayed the enmail as attenpting to
"present Mota in the worst professional |ight possible.” The court
al so concluded that this behavior would inpact Mdta's future work
prospects. On this basis, the court reduced the jury's front pay

award to $194,989.00. We find no abuse of discretion.

B
The University al so contends that the front pay awarded by the
court failed to take into account the fact that, at the tinme Mta
left the University in 1998, he woul d not have been consi dered for
tenure at the University until he had conpleted four nore years of

work. It contends that the court gave Mota a windfall by treating

1994); United States v. Kirk, 844 F.2d 660, 663 (5th G r. 1988).
Mota did not submt the letter to "prove the truth of the matter
asserted" therein. Fed. R Evid. 801(c) (2001).
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him as if he had tenure by the tine he left the University.
However, the University does not point to any specific evidence to
refute the court's calculations. The court attenpted to reconcile
the pay disparity between Mota's position at the University and the
| ower - payi ng position he was forced to take in Pittsburgh. This was

not an abuse of discretion.

C

The University further challenges the court's award of
attorney's fees. A district court's award of attorney's fees is
revi ened for abuse of discretion.* The University first contends
that the fee award was excessive in conparison with fee awards
entered in other Title VII cases requiring nore tinme and attenti on.
The University fails to address the court's application of the
Johnson factors,* and makes only a conclusory assertion about
conparabl e awards. The two cases cited by the University involve
substantially lower hour totals and billing rates.* The

University's failure to object to specific hours worked and the

47 See Hensley v. Eckerhart, 461 U S. 424, 437 (1983).

48 See id. at 433-37; Johnson v. Ceorgi a H ghway Express, Inc.,
488 F.2d 714, 717-19 (5th Cr. 1974).

49 See Purcell v. Seguin State Bank & Trust Co., 999 F.2d 950,
961 (5th Cr. 1993) (upholding award of $75,000 in fees based on
500 hours wor ked and $150 per hour billing rate); Shipes v. Trinity
| ndus., 987 F.2d 311, 319-23 (5th Cir. 1993) (affirm ng $144,712.70
fee award based on 1, 306. 88 hours worked and billing rates of $165
per hour and $140 per hour).
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reasonabl eness of the rates charged renders its argunent

nmeritl ess.

D

The University also contends that the court failed to
segregate fees incurred through Mdta's dispute with Caffesse from
t hose generated by his Ilitigation wth the University. The
University contends that the nmajority of discovery disputes were
between Mdta and Caffesse, who had separate |egal counsel. The
University accordingly seeks a set-off from the $290,000 in
settlenment proceeds Mdta received from Caffesse's insurers. It
argues that the settlenent fund presumably conpensated Mta's
attorneys for their efforts against Caffesse. The University
i nvokes the general presunption against double recovery. >t

Mota urges this Court to uphold the award as a reasonable
exercise of the district court's discretion. He contends that the
University failed to preserve its objection at the trial |eve
because it did not offer reasons in support of its argunent that

i ndi vidual entries were duplicative. This argunent fails, however,

50 W note that, although the court did not award sanctions for
the University's conduct, it observed that the University had
engaged i n nunerous di scovery abuses, "many of which were extrenely
frivolous in nature and clearly appeared to be an attenpt to harass
or intimdate the Plaintiff." The court concluded that these
abusive tactics prolonged the litigation between the parties and
partially justified the magnitude of Mta's fee award.

51 See In re Texas General Petrol eumCorp., 52 F. 3d 1330, 1340
(5th Gir. 1995).
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as Mota concedes that the University pointed out specific itens to
the trial court. Mreover, "the burden of proof of reasonabl eness
of the nunber of hours is on the fee applicant, and not on the
opposi ng party to prove their unreasonabl eness. "5

Mota contends that the award itself was reasonable and not
duplicative. Mdta's counsel represented to the trial court that
they had carefully segregated tine spent on the case which was
unique to Caffesse. The district court reasonably credited this
assertion. The court also found that the majority of clains agai nst
Caffesse were "inextricably intertwined wth the clains agai nst the
University and that it would be inpossible to segregate all of the
time for purposes of nmaking a determ nation of attorney's fees." A
court need not segregate fees where the facts and issues are so
cl osely interwoven. ®® Moreover, until the settlenent, Caffesse and
the University coordinated their defense efforts. The preceding

considerations anply support the district court's award.

E
Mota al so refutes the University's suggestion that it receive
acredit for the settlenent with Caffesse. He points out that cases

in which a court awards a settlenent credit to a non-settling

52 Leroy v. City of Houston, 831 F.2d 576, 586 (5th Cir. 1987)
(citation omtted).

53 See Abell v. Potomac Ins. Co., 946 F.2d 1160, 1169 (5th Cr
1991).
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def endant involve co-defendants liable under the sanme |egal
t heory. > But Caffesse and the University are not joint tortfeasors,
and these cases involve set-offs for liability, not attorney's
fees. Even if we were to extend this principle to clains for
attorney's fees,® a set-off would only be justified where the non-
settling party denonstrates that it was required to pay for |egal
work attributable to the settling party. As we have al ready not ed,
the University has not made such a showing. The district court's

fee award was not an abuse of discretion.

>4 See, e.g., MDernott, Inc. v. Antlyde & River Don Casti ngs,
Ltd., 511 U. S. 202, 208 (1994) (stating that only when "a plaintiff
settles with one of several joint tortfeasors [are] the nonsettling
defendants . . . entitled to a credit for that settlenent").

% The University cites Ochoa v. Enployers Nat'l Ins. Co., 724
F.2d 1171, 1178 (5th GCr. 1984), in which this Court applied the
principle of double recovery to the allocation of attorney's fees
inasuit for benefits under the Longshoreman's and Har bor Wrkers'
Conmpensation Act, 33 U S.C. 88 901-950 (1976). W observed that
district courts have discretion to adjust an attorney's fee to
allow an injured |ongshoreman to share in the recovery. W also
held that the court's allocation should not allow double recovery
where the attorney has already obtained a fee for securing
conpensation benefits. See id. The Suprene Court subsequently
vacat ed the panel opinion. See 469 U S. 1082 (1984). On remand, we
reaffirmed the approach adopted in the original opinion. See OQchoa
v. Enployers Nat'l Ins. Co., 754 F.2d 1196, 1199 (5th G r. 1985).
Thi s case does not, however, conpel the award of a set-off based on
a prior settlenment involving a different party under different
| egal theories. Moreover, the University fails to indicate how nuch
of the settlenent allegedly conpensated Mdta' s attorneys. Nor does
the University specify the corresponding |level of the settl enment
credit it seeks.
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The University challenges the court's award of costs to Mot a.
An award of costs is reviewed for abuse of discretion.® The
University contends that the district court erred in awarding
$3,470. 00 for videotaped depositions, $150.46 for an investigation
of Caffesse, and a $1,500.00 nedi ation fee.?®’

Under 28 U. S.C. 8§ 1920, a court may tax the follow ng costs:
fees of the clerk and nmarshal; fees of the court reporter for al
or any part of the stenographic transcript necessarily obtained for
use in the case; fees and di sbursenents for printing and w t nesses;
fees for exenplification and copi es of papers necessarily obtained
for use in the case; docket fees; conpensation of court-appointed
experts, interpreters, and special interpretation services.%® The
Suprene Court has indicated that federal courts may only award
those costs articulated in section 1920 absent explicit statutory
or contractual authorization to the contrary.>°

In Title VII cases, a district court has an additional source
of authority for applying attorney's fees and costs, 42 U S. C 8§

2000e-5(k). This provision enpowers the court to "allow the

%6 See Hensley v. Eckerhart, 461 U S. 424, 437 (1983).

" This figure reflects only the fee charged by the nedi ator,
and not the attorney's fees incurred through the attenpted
medi ati on of this case.

% 28 U.S.C. § 1920 (2001).

% Crawmford Fitting Co. v. J.T. Gbbons, Inc., 482 U S. 437
444- 45 (1987); see also Denny v. Westfield State Coll ege, 880 F. 2d
1465, 1467-69 (1st Cir. 1989).
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prevailing party . . . a reasonable attorney's fee as part of the
costs."® This Court has interpreted the "attorney's fee" allowed
by Secti on 2000e-5(k) to i nclude "reasonabl e out - of - pocket expenses
incurred by the attorney which are normally charged to a fee-paying
client, in the course of providing legal services," such as
post age, phot ocopyi ng, paral egal services, |ong distance tel ephone
charges, and travel costs.®

The court erred in taxing the University with the cost of
vi deot aped depositions. W have observed that "28 U S. C. § 1920(2)
only allows for the recovery of '[f]ees of the court reporter for
all or any part of the stenographic transcript necessarily obtai ned
for use in the case.' There is no provision for videotapes of

depositions. "% This reading is consistent with the text of 28

0 42 U S.C. § 2000e-5(k) (2001).

61 Mennor v. Fort Hood Nat'l Bank, 829 F.2d 553, 557 (5th Cr
1987); see also Associated Builders & Contractors of Louisiana,
Inc. v. Oleans Parish Sch. Bd., 919 F.2d 374, 380 (5th Cr. 1990).
In 1993 Rule 54(d)(2) of the Federal Rules of Cvil Procedure was
anended to outline procedures for filing clains for "attorney's
fees and rel ated non-taxabl e expenses." Fed. R Cv. P. 54(d)(2)
(2001). The provision in question applies "to requests for
rei mbursenent of expenses, not taxable as costs, when recoverable
under governing lawincident to the award of fees." Fed. R Cv. P.
54(d)(2) (advisory conmttee notes) (enphasis added). The rule
change therefore does not and could not expand the scope of
expenses recoverable as incidental to the award of fees. The
governi ng substantive | aw dictates recoverabl e expenses.

2 Mgis v. Pearle Vision, Inc., 135 F.3d 1041, 1049 (5th Cr.
1998). But see Mrrison v. Reichhold Chens., Inc., 97 F.3d 460
(11th Gr. 1996) (finding videotape deposition to be taxable, given
section 1920 and Fed. R GCyv. P. 30(b)(4) and usefulness as a
di scovery techni que); Commercial Credit Equip. Corp. v. Stanps, 920
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US C § 1920(2) and the Suprene Court's adnonition that we
strictly construe this provision.®® Nor is it feasible to
characterize videotaped depositions as "out-of-pocket expenses"”
simlar to postage and |ong-distance telephone calls.® Section
2000e-5(k) therefore lends no support for the court's ruling. As
the court abused its discretion, we are conpelled to vacate its
award of the costs associated with videotaped depositions.

While the court also erred in taxing the University with the
costs of nediation, its award of investigation costs was not an
abuse of discretion. Neither category of expenses is within section
1920. We find that section 2000e-5(k) supports the award of
investigation fees as a "reasonable out-of-pocket expense."®
However, nedi ation costs do not fall withinthe limted category of
expenses taxable under Title VII. In sum we conclude that the
district court abused its discretion in awarding the cost of

vi deot aped depositions and nedi ati on.

Vi

F.2d 1361, 1367-69 (7th Cir. 1990) (sane).

63 See Crawford Fitting Co. v. J.T. Gbbons, Inc., 482 U.S.
437, 441-42 (1987).

64 42 U . S.C. 8§ 2000e-5(k); see Mennor, 829 F.2d at 556-57
Al t hough Mgis, 135 F.3d at 1048, addressed costs awarded in a
Title VII case, it did not discuss the rel evance of section 2000e-
5(k) to this award.

65 See Hertz Corp. v. Caulfield, 796 F. Supp. 225, 230 (E. D
La. 1992).

36



W AFFIRM the district court's judgnent on Mdta's clains of
sexual harassnent and retaliation and its award of investigation
costs. W VACATE the award of the costs of videotaped depositions
and nedi ati on.

AFFI RVED in part, VACATED in part, and REMANDED.
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