UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 00-11339
Summary Cal endar

ST. PAUL GUARDI AN | NSURANCE COMPANY,
Pl ai ntiff-Appellee,

VERSUS
CENTRUM GS LI M TED, GOODYORK CORPORATI ON, STEINER & ASSOCI ATES,

I NC.; YAROM R STEI NER;, BRENDA BRUSHABER,
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Northern District of Texas

March 11, 2002
Before EMLIO M GARZA, STEWART and PARKER, Circuit Judges.
ROBERT M PARKER, Circuit Judge:

CentrumGS Limted, et al., appeal the district court’s deni al
of their notion for summary judgnent and grant of sunmary judgnent
in favor of St. Paul Guardi an | nsurance Conpany upon a findi ng that
the i nsurance conpany had no duty to defend any defendant in Cerry
Perdue’ s underlying state court action. W affirmin part, reverse

in part and remand for further proceedi ngs not inconsistent with



t hi s opi nion.
FACTS AND PROCEDURAL HI STORY

The relevant facts in this case are not in dispute. St. Paul
Guar di an I nsurance Conpany (hereinafter “St. Paul”) is an i nsurance
conpany headquartered in St. Paul, Mnnesota. CentrumGS Limted
(hereinafter “Centruni) is a Texas limted partnership and owner of
the Centrum Building, a nineteen-story office tower located in
Dal | as, Texas.! Goodyork Corporation (hereinafter “Goodyork”) is
a Texas corporation headquartered in Los Angeles, California and
gener al partner of Centrum Steiner & Associates, Inc.
(hereinafter “Associates”) is a Florida corporation and property
manager of the Centrum Buil di ng. Yaromr Steiner (hereinafter
“Steiner”) is a citizen of the state of Florida, enployed by
Associates and an officer of Associates. Brenda Brushaber
(hereinafter “Brushaber”) is a citizen of the state of Texas and
enpl oyed by Associates as the GCeneral WMnager of the Centrum
Building.? Gerry Perdue (hereinafter “Perdue”) was a building
engi neer hired during the construction of the Centrum Buil di ng.
Under vari ous property managenent conpani es, Perdue nmaintained this
position for approximtely eight years until he assuned the

position of Chief Building Engineer for the Centrum Buil ding

' Centrumis only linmted partner is Spurlington |ncorporated,
a Texas corporation headquartered in Los Angeles, California.
Spurlington Incorporated is not a party to this suit.

2 W refer to Centrum Goodyork, Associates, Steiner and
Brushaber collectively as “Appellants.”
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begi nni ng February 1, 1995.

In 1994, St. Paul issued a Commercial GCeneral Liability
i nsurance policy (hereinafter “CG. policy”) to Centrum effective
from Decenber 23, 1994, to Decenber 23, 1995. The CGA. policy
covers inter alia, bodily injury, property damge and persona
injury liability.

On March 6, 1995, Perdue’s enploynent as Chief Building
Engi neer was termnated. Perdue filed suit against Brushaber,
Associates and Steiner on August 23, 1995. Perdue’s cl ains
i ncl uded wongful termnation, intentional infliction of enotional
distress, |ibel, slander, invasion of privacy, fraud, negligence
and breach of contract. On February 7, 1996, Perdue filed his
First Amended Oiginal Petition adding Centrum and Goodyork as
def endant s. On July 18, 1997, Perdue filed his Fourth Amended
Original Petition alleging that on or about Decenber 21, 1994,
St ei ner, Brushaber and Associ ates, on their behalf and on behal f of
Centrum and Goodyork, entered into an enpl oynent contract with him
for a one year period beginning February 1, 1995.

Perdue further alleged that he was wongfully term nated on
March 6, 1995, and subsequent to his term nation, Appellants hired
eight uniforned Dallas police officers to patrol the building s
| obby and parking garage and Appellants also circulated to the
general public, including contractors, tenants and custoners in the

bui | di ng, col or “WANTED POSTERS” and a nenorandumr equesti ng anyone



who saw him to call security. The “WANTED POSTERS” all egedly
i ncl uded a col or photograph of Perdue, his nane, his hone address,
his driver’s |icense nunber, his social security nunber and his car
tag nunber. Perdue also alleged that Appellants nmade defanatory
statenents about himand that Bill Jones, an enpl oyee and agent of
Appel l ants, stated that Perdue tanpered with or cut off punps at
the Centrum Bui |l di ng.

Perdue contends that his wongful term nation caused himto
suffer damages including |oss of salary, bonuses, benefits,
comm ssions, nedical expenses and benefits, retirenent benefits,
vacation, insurance and a down paynent on an autonpbile financed
during his enploynent. Addi tionally, Perdue contends that as a
result of Appellants’ |ibel, slander, invasion of privacy and
intentional infliction of enotional distress, he has suffered
mental distress, nental anguish, physical sickness and |oss of
reput ation.

St. Paul first received notification of Perdue s clains
against Centrum on February 26, 1997, when it received from
Appel l ants’ counsel a copy of the suit papers from the Perdue
lawsuit. On June 18, 1997, St. Paul filed a conplaint seeking a
declaratory judgnent that it has no duty to defend or indemify
Centrum or any other defendant in Perdue’'s state court action
Subsequently, St. Paul filed a notion for summary |udgnent
contending that Perdue’s clains are not covered under the CG
policy and thus it has no duty to defend nor indemify Appellants.
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Appellants in turn filed a cross-notion for sunmary judgnent
argui ng that Perdue’s clains are covered under the CGE policy and
therefore, St. Paul is obligated to defend Appell ants.

Perdue al | eged both physi cal damages (nental distress, nental
angui sh, physical sickness and |oss of reputation resulting from
sl ander and i nvasi on of privacy) and econom ¢ danages (Il ost sal ary,
bonuses, benefits, health insurance, vacation, comm ssions and | oss
of property resulting fromwongful term nation) in his underlying
state court action. Al t hough the district court agreed that
Per due’ s econom ¢ damages resulting fromw ongful term nati on woul d
be covered under the definition of personal injury as that termis
defined in the CG& policy, the court held that Perdue’'s clains for
econom ¢ danages were not covered because the damages were not the
result of a personal injury offense as defined in and required
under the CGL policy for personal injury coverage.

Furthernore, the district court found that under Texas | aw,
Perdue alleged facts sufficient to state a cause of action for
i nvasi on of privacy and sl ander as those terns are defined in the
personal injury provisions of the CG. policy. However, the
district court found that Perdue’ s alleged physical danages from
t he personal injury offenses, invasion of privacy and sl ander, did
not result from Appellants’ “business activity” (owning and
managi ng property) as al so required for coverage under the personal
injury provisions of the CG& policy. Therefore, the district court

held that Perdue’s clainms for physical damages resulting from
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personal injury offenses were not covered and that St. Paul had no
duty to defend or i ndemify under the personal injury provisions of
the CG policy. St. Paul’s notion for summary judgnent was granted
and Appellants’ cross-notion for summary judgnent was deni ed.

On this appeal, Appellants argue that 1) the district court
erred in not granting summary judgnent to Appellants because
sufficient facts were pled in the Perdue lawsuit to potentially
state a clai munder the CG. policy’s personal injury provisions, 2)
the district court erred in granting summary judgnent to St. Pau
in finding that St. Paul had no duty to defend under the CG
policy’s personal injury provisions, 3) the district court erredin
not granting sunmary judgnent to the Appellants on St. Paul’s |ate
notice defense, and 4) the district court erred in excluding
Perdue’s |libel and |i bel per se clains as personal injury offenses.

STANDARDS OF REVI EW

W review a district court’s grant of summary judgnent de
novo. New York Life Ins. Co. v. Travelers Ins. Co., 92 F.3d 336,
338 (5th Cr. 1996)(citation omtted). “On sunmary judgnment the
inferences to be drawn from the underlying facts . . . nust be
viewed in the light nost favorable to the party opposing the
notion.” United States v. Diebold, Inc., 369 U S. 654, 655, 82 S
. 993, 994, 8 L. EdJ. 2d 176 (1962). Sunmary judgnent is
appropriate  “if the pl eadings, deposi tions, answer s to

interrogatories, and admssions on file, together wth the



affidavits, if any show that there is no genuine issue as to any
material fact and that the noving party is entitled to judgnent as
a matter of law” Fep. R Qv. P. 56(c); Celotex Corp. v. Catrett,
477 U.S. 317, 322, 106 S. C. 2548, 2552, 91 L. Ed. 2d 265 (1986).
W review a district court’s interpretation of an insurance
contract de novo. Potomac Ins. Co. of I1Il. v. Jayhawk Med.
Acceptance Corp., 198 F.3d 548, 550 (5th Cr. 2000).
ANALYSI S

“In a diversity case state |aw provides the elenents of the
plaintiff’'s case.” Thrash v. State FarmFire & Cas. Co., 992 F. 2d
1354, 1356 (5th Cr. 1993) (citation omtted). “I'n Texas,
i nsurance policies are construed according to ordinary contract
princi pl es. The interpretation of an insurance policy is a
question of law” New York Life Ins. Co., 92 F.3d at 338
(citations omtted).

Under Texas law, courts follow the “Eight Corners” or
“Conplaint Allegation” rule to determne if there is a duty to
def end. ld. at 338 (citing Qulf Chem & Metallurgical Corp. v.
Associated Metals & Mnerals Corp., 1 F.3d 365, 369 (5th Gr.
1993)). “This rule requires the trier of fact to exam ne only the
allegations in the [underlying] conplaint and the insurance policy
in determning whether a duty to defend exists.” 1d. “The duty to
defend arises when a third party sues the insured on allegations

that, if taken as true, potentially state a cause of action within



the terns of the policy.” Houston Petroleum Co. v. Hi ghlands Ins.
Co., 830 S.W2d 153, 155 (Tex. App.-Houston [1st Dist.] 1990, wit
denied)(citation omtted).

Appel l ants argue that the district court erred in not granting
summary judgnent in their favor because sufficient facts were pled
in the Perdue |lawsuit to potentially state a clai munder the CG
policy’'s personal injury provisions. The personal injury
provisions of the CG policy state that coverage is provided for
damages for personal injuries that: 1l)result from the insured’'s
busi ness activities, and 2)are caused by a personal injury offense.

The district court found that Perdue stated at |east two
clains (slander and invasion of privacy) that fell wthin the CG&
policy’s definition of personal injury offense. However, St. Pau
asserts that Perdue’s clains were not the result of Appellants’
busi ness activities and alternatively, that Appellants’ |ate notice
of suit negates coverage under the CG. policy provisions. I n
finding that the “business activity” criterion was not satisfied,
the district court did not reach the nerits of St. Paul’s late
noti ce defense.

The CGE. policy does not define the term*®business activity.”
Appel  ants argue that the circunstances relating to the term nation
of an enpl oyee are “business activities” while St. Paul argues that
circunstances relating to the termnation of an enployee are

internal enploynent practices and are not a “business activity.”



When the | anguage of an insurance policy is not anbiguous, it is
our duty to give the words used their plain neaning. See Houston
Petrol eum Co., 830 S.W2d at 155 (citing Puckett v. U S. Fire Ins.
Co., 678 S.W2d 936, 938 (Tex. 1984)). “[When the | anguage of a
policy is susceptible to nore than one construction, ‘the polic[y]
shoul d be construed strictly against the insurer and liberally in
favor of the insured.’” @l f Chem & Metallurgical Corp. .
Associ ated Metals & M nerals Corp., 1 F.3d 365, 369 (5th Gr. 1993)

(quoting Barnett v. Aetna Life Ins. Co., 723 S.W2d 663, 666 (Tex.

1987)). “And where the question of interpretation ‘involves an
exception or limtation on [the insurer’s] liability under the
policy, an even nore stringent construction is required.’” 1d.

The district court characterized the Appellants’ actions as
“the posting of an enployee’'s personal and private information
around [t he] enpl oyee’s forner place of enpl oynent, for public view
and possible msuse by others” and then found this inconsistent
wth the Appellants’ “business activity” of owning and nmanagi ng
property. W disagree.

Perdue’s Fourth Anmended Original Petition alleges that the
conpl ai ned of actions, including the personal injury offense of
i nvasi on of privacy, were undertaken by Brushaber as part of her
property managenent of the CentrumBuilding to protect its tenants
and the real estate on behalf of Centrum *“Usually, the crimnal

conduct of a third party is a superseding cause relieving the



negligent actor from Iliability. However, the tortfeasor’s

negligence will not be excused where the crimnal conduct is a
foreseeabl e result of such negligence.” N xon v. M. Prop. Mnt
Co., Inc., 690 S.W2d 546, 550 (Tex. 1985). “I'n the |andl ord-

tenant relationship, for exanple, a landlord who retains contro

over the security and safety of the premses owes a duty to a
tenant’s enployee to use ordinary care to protect the enployee
agai nst an unreasonable and foreseeable risk of harm from the
crimnal acts of third parties.” Centeq Realty, Inc. v. Siegler,
899 S. W2d 195, 197 (Tex. 1995) (citation omtted).

In light of the potential duty and perceived risk, Appellants’
posted information concerning a perceived risk to the Centrum
Building and its tenants in a place where it could be viewed and
appropriately used. Gving the term*“business activity” its plain
meani ng, Appellants’ actions were consistent with their business of
owni ng and managi ng property. Even if we found the term *“business

activity,” to be anbi guous, construing the policy strictly against
St. Paul and liberally in favor of Appellants, would require that
we find error in the district court granting summary judgnent in
favor of St. Paul.

Appel l ants furthernore contend that the district court erred
in not granting summary judgnent in favor of Appellants on St

Paul’s |ate notice defense. The district court found that

Appel l ants’ actions relating to the term nati on of Perdue were not
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“business activities” as required under the CG policy and
therefore, St. Paul had no duty to defend. As it was not necessary
inlight of the district court’s findings on the issue of “business
activities,” the district court did not reach the nmerits of St.
Paul's |l ate notice defense. Therefore, we remand to the district
court for determnation of the nerits of St. Paul’s late notice
def ense.

Finally, Appellants argue that the district court erred in
excl udi ng Perdue’s libel and |i bel per se clains as personal injury
of f enses. “1f coverage exists for any portion of a suit, the
i nsurer nust defend the insured in the entire suit.” St. Paul Fire
& Marine Ins. Co. v. Geen Tree Fin. Corp.-Tex., 249 F. 3d 389, 391
(5th Cr. 2001) (citation omtted). Because we have already
concluded that the damages resulting from the personal injury
of fense of invasion of privacy were the result of Appellants
busi ness activities, and barring sone other defense are therefore
covered under the CA policy, it is not necessary for this court to
consider the libel and |ibel per se clains.

CONCLUSI ON

The district court will decide on remand the nerits of St.
Paul’s late notice defense and determ ne whether St. Paul has a
duty under the CGE. policy to defend Appell ants against the clains
set forth in Perdue’s underlying state court action

AFFI RMVED in part, REVERSED in part and REMANDED
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