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UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 00-11279

ARTURO GALVAN

Peti ti oner- Appel | ant,
VERSUS
JANI E COCKRELL, DI RECTOR, TEXAS DEPARTMENT

OF CRIM NAL JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
For the Northern District of Texas

June 6, 2002

Before DAVIS, DeMOSS, and STEWART, Circuit Judges.
DeMOSS, Circuit Judge:

In January 1996, Arturo Galvan was convicted by a jury in
state court of aggravated ki dnapi ng. Galvan pl eaded true to repeat
of fender charges and was sentenced to 40 years of inprisonnent.
H's conviction and sentence were affirnmed on direct appeal.
Galvan’s first of two state habeas applications, pertaining to the

revocation of his probation which was used to enhance hi s sentence,



was deni ed by the Texas Court of Crimnal Appeals without a witten
or der. Gal van’s second state habeas application was filed on
Septenber 21, 1998, and was also denied by the Texas Court of
Crim nal Appeals. Galvan then filed a § 2254 petition raising
several clains, including: (1) ineffective assistance of counsel
for failing to convey a plea bargain offer; (2) an erroneous jury
charge; and (3) ineffective assistance of counsel for failing to
object to the erroneous jury charge. Galvan’'s petition was denied
by the district court and this Court granted a COA on all of the
above i ssues.
BACKGROUND

On Decenber 3, 1994, Arturo Galvan was driving with M chael
Beck and Myrgan Rehbeger when he saw fourteen-year-old Brandy
Ri gsby at a pay phone with her boyfriend Jason Rankin. Galvan and
hi s conpani ons surrounded the couple, but Rankin evaded them by
runni ng away. Galvan then coerced Rigsby into entering the car by
threatening her and indicating that he had a firearm Ri gsby
entered the car and Rehbeger and Beck got into the back seat. They
drove to a nearby Park & Ri de where Galvan forced Ri gsby to have
sexual intercourse with him They then drove Ri gsby back to the
pay phone and rel eased her.

On January 18, 1996, Galvan was convicted by a jury of
aggr avat ed ki dnapi ng whi ch was enhanced by two prior convictions.

Before the trial, the state made a plea offer of 25 years, but this



offer was rejected. The jury assessed punishnment at 40 years’
i nprisonnment. G@Galvan’s conviction was affirnmed on March 14, 1997,
by the Court of Appeals for the Second District of Texas, and his
petition for discretionary reviewwas refused by the Texas Court of
Crim nal Appeals on Cctober 1, 1997.

Gal van fil ed a state habeas application on Septenber 21, 1998.
On QOctober 20, 1999, the Texas Court of Crimnal Appeals denied his
application without witten order, relying on the findings of the
trial court without a hearing. Galvan then filed a federal habeas
petition on Novenber 1, 1999. On May 1, 2000, a nmgistrate judge
entered recommendati ons and on Septenber 22, 2000, the district
court entered final judgnent denying Galvan’s petition for wit of
habeas cor pus.

DI SCUSSI ON

VWas Gal van’s counsel ineffective for failing to advise Galvan to
accept a plea offer?

Gal van argues that his counsel was ineffective for failing to
advise him to accept the state’'s plea offer. Galvan’'s famly
retai ned Charl es Roach to represent him and they contracted to pay
Roach $1,600 as a retainer and to conti nue maki ng nmonthly paynments
of $150 until his total fee of $5,000 was paid. Galvan contends
that when the state’s plea offer of 25 years was rejected, $2,950
remai ned due, indicating that Roach was notivated not by his
client’s best interest but by his concern for the renaining

bal ance. Gal van alleges that Roach advised his famly that the



offer was “ridiculous,” despite the existence of highly
incrimnating evidence agai nst Galvan. Galvan asserts Roach did
not explain the dangers of being convicted, despite Galvan’'s own
m st aken beliefs of innocence.

In response to Galvan’s allegations, the state habeas court
ordered a hearing-by-affidavit on Gal van’s i neffective-assi stance-
of -counsel clainms. Roach submtted an affidavit which states:

My nane is Charles H Roach. | was the attorney of

record for Arturo Galvan for his crimnal cases.

At all times M. Galvan maintained that he was

i nnocent of the charges and woul d not plead guilty.

M Galvan was aware of the pleas offers [sic] of

the States but did not want to enter into a plea

bar gai n.
The state habeas court accepted Roach’s avernents and found that
Gal van was aware of the state’'s plea offers but maintained his
i nnocence and chose not to enter into a plea bargain. The district
court afforded the presunption of correctness to this fact finding
and concluded that Galvan had failed to rebut it with clear and
convi nci ng evi dence. Gal van mai ntains, however, that the state
court findings failed to resolve the factual issue of the extent
and nature of Roach’s advice to Galvan regarding the plea offer,
and, therefore, that the district court gave i nproper deference to
the state court’s rejection of this claim Galvan asserts, because
a fact issue was not properly resolved, he should have been

afforded a hearing in federal court.

This Court reviews findings of fact for clear error. United



States v. G pson, 985 F.2d 212, 214 (5th Gr. 1993). A factua
finding will be determned to be clearly erroneous only if it
| eaves the Court with the definite and firm conviction that a
m st ake has been nmade. United States v. Scott, 987 F.2d 261, 264
(5th CGr. 1993). This Court defers to the trier of fact in
resolving conflicts requiring credibility determ nations. United
States v. Sanples, 897 F.2d 193, 198 (5th G r. 1990).

Under the two-prong test enunciated in Strickland v.
Washi ngton, 466 U. S. 668, 687 (1984), Galvan nust show that
counsel’s assistance was deficient and that the deficiency
prejudiced him |In evaluating the first prong, judicial scrutiny
of counsel’s performance nust be highly deferential, and courts
must indulge in a strong presunption that counsel’s conduct falls
within the wi de range of reasonabl e professional assistance. |d.
at 689. Under the second prong, Galvan nust denonstrate prejudice
by showing that his attorney’'s errors were so serious that they
rendered the proceedings unfair or the result unreliable. Lockhart
v. Fretwell, 506 U S. 364, 372 (1993).

As we have already noted, the state court ordered a heari ng-
by-affidavit in response to Galvan’s clains and chose to believe
Roach’s affidavit to hold that Gal van knew about the pl ea and chose
not to enter into a plea bargain. Under pre-AEDPA |law, “a fact-
finding procedure that involves credibility determnations and is

based on a ‘ paper hearing’ affords the habeas petitioner a full and
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fair hearing when the state court judge who presided over the
petitioner’s trial conducts the habeas proceeding.” Anps v. Scott,
61 F.3d 333, 347 (5th Cr. 1995). In this case, Judge Sharen
Wl son presided over Galvan’'s trial and conducted the habeas
pr oceedi ng. Judge W Il son accepted the avernents in Roach’s
affidavit and her decision to do so acts as an inplicit rejection
of Galvan’'s allegations and a finding that Gal van was not credi bl e.
See Self v. Collins, 973 F.2d 1198, 1214 (5th Gr. 1992). As the
state court’s decision to deny relief was a credibility
determ nation, we conclude that the district court did not err in
presum ng that the factual findings of the state court were correct
and that Galvan has not rebutted that presunption with clear and
convi nci ng evi dence.

Were the jury instructions erroneous?

Gal van argues he was deni ed due process by a jury instruction
that msinformed jurors that good-tinme credit would count towards
parole eligibility. He contends that if the jury had been
correctly instructed that he was required to serve at |east 20
years of a 40-year sentence before becomng eligible for parole,
t he outcone of the proceedings, i.e., his sentence, woul d have been
different. Gal van argues further that defense counsel was
ineffective for not objecting to the error in the jury charge.

| nproper jury instructions in state crimnal trials do not

generally form the basis for federal habeas relief. Estelle v.



MGQuire, 502 U S 62, 71-72 (1991) (stating that federal habeas
courts do not grant relief solely on the basis that a jury charge
was erroneous). In exam ning habeas clains of inproper jury
instructions, the “inquiry is not whether there was prejudice to
the [petitioner], or whether state |aw was viol ated, but whether
there was prejudice of constitutional nmagnitude.” Sullivan v.
Bl ackburn, 804 F.2d 885, 887 (5th Gr. 1986). The relevant inquiry
is whether the failure to give an instruction “by itself so
infected the entire trial that the resulting conviction violates
due process.” Cupp vVv. Naughten, 414 U S. 141, 147 (1973).
Moreover, there is a strong presunption that errors in jury
instructions are subject to harnl ess-error anal ysis. Thus, even if
the instruction was erroneous, if the error is harm ess, habeas
corpus relief is not warranted. Brecht v. Abrahanson, 507 U S
619, 623-24 (1993). In a habeas proceeding, a constitutional error
is not harmess if it “had substantial and injurious effect or
influence in determning the jury's verdict.” ld. (internal
quotation marks and citation omtted).
The jury charge at issue provided in pertinent part:
Under the law applicable in this case, the
Defendant, if sentenced to a term of inprisonnent,
may earn tinme off the period of incarceration
i nposed through the award of good conduct tine.
Prison authorities may award good conduct tine to a
pri soner who exhibits good behavior, diligence in
carrying out prison work assignnents, and attenpts

at rehabilitation. If a prisoner engages in
m sconduct, prison authorities may also take away



all or part of any good conduct tine earned by the
prisoner.

You may consi der the existence of parole | aw and
good conduct tine. However, you are not to
consi der the extent to which good conduct tine may
be awarded to or forfeited by this particular
Def endant. You are not to consider the manner in
which the parole law nmay be applied to this
particul ar Defendant.

The portion of the instruction in boldface is an incorrect
statenent of law, as inmates do not earn tinme off of the period of
i ncarceration, but rather, earn the right to be considered for
earlier release due to the award of good tine.

A substantively correct instruction concerning the effect of
the Texas parole |aws does not offend the federal constitution
California v. Ranobs, 463 U S. 992, 1004-05 (1983)(stating that an
accurate instruction on a capital defendant’s eligibility for
parole or comutation of sentence does not raise a federal
constitutional issue); see also Drewv. Collins, 964 F. 2d 411, 415-
16 (5th Gr. 1992). Wether the sane is true when the instruction
is substantively incorrect, as in this case, is unclear. However,
assum ng, arguendo, such an instruction anounts to a constitutional
error, it still does not entitle a defendant to habeas relief
unless there is nore than a nere reasonable possibility that it
contributed to the verdict. Myabb v. Johnson, 168 F.3d 863, 868
(5th Cr. 1999) (citing Wods v. Johnson, 75 F.3d 1017, 1026-27

(5th Gr. 1996)). A federal habeas court may not grant relief on
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trial errors unless the petitioner denonstrates that the error “had
a substantial and injurious effect or influence in determ ning the
jury’s verdict.” Brecht, 507 U S. at 637-38. The burden of
denonstrating in a collateral proceeding that an erroneous jury
instruction violated the petitioner’s due process rights is
“greater than the showing required to establish plain error on
direct appeal.” Henderson v. Kibbe, 431 U S 145, 154 (1977).
Moreover, the jury is presuned to have followed the trial court’s
instruction prohibiting consideration of the extent to which good
conduct tinme m ght be awarded to or forfeited by Gal van. Parker v.
Randol ph, 442 U S. 62, 73 (1979) (“A crucial assunption underlying
that systemis that juries will followthe instructions given them
by the trial judge.”), overruled on other grounds by Cruz v. New
York, 481 U S. 186 (1987); cf., Bagley v. Collins, 1 F.3d 378, 381
(5th Cr. 1993) (finding an instruction by the court to the jury
that it should not consider remarks made by the prosecutor was
sufficient to limt the extent to which the jury considered the
remar ks) .

In the present case, though it is clear that the trial court’s
instruction was inaccurate, the trial court gave further
instructions to the jury that it was to disregard the manner in
whi ch good conduct tinme would be applied to the defendant. The
jury is presuned to have followed this instruction and Gal van has

failed to show that the instruction had a substantial or injurious
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effect on the jury's decision. W therefore find that Gal van has
failed to neet his burden of denonstrating that his due process
rights were violated and hold that any error present in the jury
charge was harn ess.

Galvan’s only remaining claimis his ineffective-assistance-
of -counsel claim @alvan bases this claimon the failure to object
to the erroneous jury charge. As already stated above, to prevai
on an ineffective assistance of counsel claim Galvan nust show
that his counsel’ s perfornmance was deficient and that the deficient
performance prejudi ced the defense. Strickland, 466 U S. at 687.
As we have already determned that the instruction in the jury
charge did not have a substantial and i njurious effect or influence
on the jury, we find that Galvan cannot show any prejudice
attendant to his counsel’s conduct. See Mayabb, 168 F.3d at 869
(making a simlar finding when it was determned that a jury
instruction regardi ng the burden of proof in a nmurder trial did not
have a substantial and injurious effect).

CONCLUSI ON

Havi ng carefully reviewed the parties’ respective briefs and
the record, we hold that the district court did not err in denying
Gal van habeas relief. W therefore AFFIRM the district court’s
deci si on.

AFFI RVED.
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