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LLEH, INC., Etc.; ET AL.,
Plaintiffs,

LLEH, INC., doing business as Babe s; APRI L COOPER;, AN TA
JACKSON; SARAH BLACKSTOCK
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Appeal fromthe United States District Court
for the Northern District of Texas

April 22, 2002
Before DAVIS, W ENER, and BARKSDALE, Circuit Judges.

RHESA HAVKI NS BARKSDALE, Circuit Judge:

Regarding the regulations by Wchita County, Texas, for
sexual |y oriented busi nesses (SOBs), primarily at issue is whether,
for the regulations’ |ocation restriction, studies of secondary
effects for cities are relevant to such non-urban areas. Anong
other things, the regulations govern |ocation, stage height, and
| ayout, as well as mandate information disclosure and dancer-to-
patron di stance. Claimng the regulations pass First Anmendnent

muster, the County appeals a bench trial judgnent in favor of LLEH



Inc., and its enployees. JUDGVENT ON THE MERI TS AFFI RVED i n PART
and REVERSED i n PART; JUDGVENT AWARDI NG ATTORNEY’ S FEES and EXPENSES
VACATED, REMANDED.

| .

In June 1999, WIlliamEssary, LLEH s sol e owner, purchased from
Pear| Carter property outside the city limts of Wchita Falls, in
an uni ncorporated area of Wchita County, Texas. LLEH planned to
open Babe’s BYOB, a SOB, on the property. Learning of LLEH s pl ans
after it had purchased the property and begun construction, the
County decided to enact regulations governing the operation and
| ocation of SOBs in the County’'s unincorporated area. (The County
attributes its late discovery to LLEH s failure to conply with Texas
| aw, effective 1 Septenber 1999, requiring certain intending SOB
operators to post public notice of such intent.)

The County requested the District Attorney to investigate the
requirenents to formulate regul ations. The District Attorney
obt ai ned, and consi dered, studies conpiled by other jurisdictions
detailing their reasons for, and experiences in, inplenmenting SOB
regul ations. Those jurisdictions included: « eburne and Houston,
Texas; Garden G ove, California; Cklahoma Cty, OCklahoma; Newport
News, Virginia; Bellevue, Washington; St. Croix County, W sconsin;
and M nnesota. (The County al so considered a report prepared for

the Anerican Center for Law and Justice.)



Bet ween October and Decenber 1999, the County held public
hearings on its intent to adopt the regul ations. Anong those
participating were | awenforcenent officers, County citizens, a real
estate appraiser, and LLEH (with counsel).

Babe’ s began doing business in early Cctober 1999. On 6
Decenber, the County enacted Order No. 99-12-579, entitled “The
Regul ations for Sexually Oiented Businesses in the Unincorporated
Areas of Wchita County, Texas” (the Order), with a 10 Decenber
effective date. The Order requires a SOBto obtain a permt (SOBP)
in order to conduct business in that part of the County covered by

the Order. Additionally, in pertinent part, the Order provides:

SECTION 11X — SOBP APPLICATION [location
provi si on]
(e) Applicants for a SOBP shall ... provide:

(4) A certification that the proposed
enterprise will be | ocated:

(a) a mnimm of one thousand five
hundred (1,500) feet from any
child care facility, school
dwel i ng, hospi tal, public
bui | di ng, public par Kk, or
church or place of religious
wor shi p[ ;]

(b) a mnimmof one (1) mle from
a penal institution|[.]



SECTION X — EMPLOYEE | DENTI FI CATI ON BADCE
APPLI CATI ON [ di scl osure provi sion]

(a)

Any person who i s enpl oyed in any capacity
at an enterprise ... is required to nake
application wth and obtain from the
County Sheriff an enpl oyee identification
badge.... The individual applicant shall
... provide the followng information to
the County Sheriff:

(3) the city, county, and state of each
of the applicant’s residences for the
three (3) years i mmedi atel y precedi ng
t he date of t he appl i cation,
i ndi cati ng t he dat es of each
resi dence and including the present
mai | i ng address of the applicant.

SECTION XXIV — OPERATI NG REQUI REMENTS FOR
ENTERPRI SES [ buf f er, st age-hei ght, demarcati on,
and unobstructed-view provisions]

(a)

The foll ow ng shall be viol ations of these
regul ations....

(13) for any person performng partially
nude or totally nude at an enterprise
to do so less than six (6) feet from
the nearest patron and on a stage
| ess than ei ghteen (18) inches above
floor |evel,;

(14) for the owner or operator of an
enterprise to allow any location
within the enterprise to be used for
the purpose of partially nude or
totally nude |ive exhibitions unless
it is marked wwth clear indications
of the six (6) foot zone. The
absence of this demarcation wll
create a presunption that there have
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been viol ati ons of these regul ati ons
during performances in unmarked
areas| .|

(c) Except as otherw se provided herein[,] the
interior of an enterprise shall be
configured in such a nanner t hat
i nspecting | aw enforcenent personnel have
an unobstructed view of every area of the
prem ses from any other area of the
prem ses, excluding restroons, to which
any patron is allowed access for any
pur pose.

(Enphasi s added.)
The Order al so confers authority upon the District Attorney to
seek to have enjoined violations of the Order.

SECTION VI I — | NJUNCTI ON [injunction
provi si on]

(a) A person who violates these regulationsis
subject to a suit to enjoin operation of
the enterprise pursuant to Section 243. 010
of the Texas Local Governnent Code and is
al so subject to prosecution for crim nal
vi ol ati ons.

(b) The Crimnal District Attorney is hereby
authorized to file suit to enjoin

violation of these regulations. A suit
may be initiated upon information received
from private <citizens or any | aw

enf or cenent agency.
(Enphasi s added.)
Babe’s was in violation of the 1500 feet m ni rumdi stance from
a dwelling (three houses). (Two of those houses are owned by Pearl
Carter, who had sold the property to Essary.) Shortly after the

Order’ s enactnent, and because Babe’s was al ready i n operation, the
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Sheriff notified LLEHit woul d be gi ven a 60-day grace period before
the Order was enforced against it.

I n February 2000, and apparently still within the grace period,
LLEH filed an application under the Oder’s contingent SOBP
provi sions, designed to permt existing SOBs not in conformty with
the Order’s location provision to continue operating during an
anortization period in order to recoup their investnents. LLEH
sought a contingent SOBP for an approxi mate ei ght-year peri od.

A series of checks by |law enforcenent officials during March
and April 2000 reveal ed, however, that Babe’'s dancers were not
conplying with a nunber of the Order’s provisions. The Sheriff
obt ai ned warrants for the arrest of dancers for, and nmanagenent for
allowi ng, violation of the buffer provision. On 30 March, the
Sheriff's Oficenotified LLEHits SOBP application had been deni ed,
citing nunerous violations of the Order.

Earlier that March, LLEH filed this action, requesting
injunctive and declaratory relief with respect to a nunber of the
Order’s provisions. During a 10 April conference with the district
court, the County agreed not to enforce the Order until a 25 Apri
hearing on LLEH s prelimnary i njunction request. At that hearing,
enforcenent of the buffer provision was prelimnarily enjoined.

That May, the County heard the appeal of LLEH s SOBP deni al .
Later that nonth, the County agreed to both waive the |ocation

provi sion and reduce the buffer provision fromsix to three feet



until Novenber 2002 —the point, according to the County, by which
LLEH could recoup its initial investnent. (As noted, LLEH
mai ntained it needed a nmuch |onger period in which to do so.)

A bench trial was held in July, wth judgnent entered that
Septenber (2000). Relevant to this appeal, the district court: (1)
held that the Ilocation, buffer, stage-height, denmarcation
unobstructed-view, and disclosure provisions violated the First
Amendnent, failing the tests established in Gty of Renton wv.
Pl ayti me Theatres, Inc., 475 U S. 41 (1986), and/or United States
v. OBrien, 391 U S 367 (1968); (2) anended the buffer provision
from six to three feet; and (3) held the injunction provision
unconstitutionally overbroad. LLEH, Inc. v. Wchita County, Texas,
121 F. Supp. 2d 513 (N.D. Tex. 2000) (LLEH).

Post - j udgnent, LLEH sought attorney’s fees and expenses (fees).
Approxi mately $43, 000 was awar ded.

1.

The County chal l enges nost of the rulings against the O der,
as well as the fees award.

A

Follow ng a bench trial, findings of fact are reviewed for
clear error; legal issues, de novo. E.g., Joslyn Mg. Co. .
Koppers Co., Inc., 40 F.3d 750, 753 (5th G r. 1994). “IWe may

affirm for reasons other than those relied upon by the district



court”. Id. (citingBallard v. United States, 17 F. 3d 116, 118 (5th

Cir. 1994)).
“Whet her ... free speech rights have been infringed is a m xed
question of law and fact.” Int’l Soc’y for Krishna Consci ousness

of New Oleans, Inc. v. Baton Rouge, 876 F.2d 494, 496 (5th Cr.
1989) (citing Dunagin v. Gty of Oxford, 718 F.2d 738, 748 n.8 (5th
Cr. 1983), cert. denied, 467 U S. 1259 (1984)). Accordingly, our
“review is de novo”. 1d. (quoting Dunagin, 718 F.2d at 748 n.8).

“While it 1s now beyond question that nonobscene nude danci ng
is protected by the First Anmendnent, even if ‘only marginally so,
it is also clear that the governnent can regulate such activity.”
J& Entmt, Inc. v. Gty of Jackson, 152 F.3d 362, 369 (5th Gr.
1998) (quoting Barnes v. G en Theatre, Inc., 501 U S. 560, 566
(1991); internal citations omtted). The test for review ng such
regul ati ons, however, is not as clear: the test for tine, place,
or manner regul ations, described in Renton, 475 U S. at 47; or the
four-part test for incidental |imtations on First Anmendnent
freedons, established in OBrien, 391 U S. at 376-77

Under Renton, “zoning ordinances designed to conbat the
undesi rabl e secondary effects of [ SOBs] are to be revi ewed under the
standards applicable to ‘content-neutral’ tinme, place, and manner
regul ations”. 475 U.S. at 49 (enphasis added). “[Such] regul ati ons
are acceptable so long as they are designed to serve a substanti al

governnental interest and do not unreasonably |limt alternative
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avenues of communication”. 1d. at 47. Additionally, they must be
narromy tailored to achi eve the governnent’s interest. See id. at
52. “A content-neutral tine, place, or manner restriction nust (1)
be justified without reference to the content of the regul ated
speech; (2) be narrowWy tailored to serve a significant or
subst anti al gover nnent al i nterest; and (3) preserve anple

alternative means of communi cation.” TK's Video, Inc. v. Denton
County, Texas, 24 F.3d 705, 707 (5th Cr. 1994). Along the same

line, O Brien provides:

[ Al governnent regulation [of expressive
conduct] is sufficiently justified [1] if it is
wthin the constitutional power of the
Governnent; [2] if it furthers an inportant or
substantial governnental interest; [3] if the

governnental interest is wunrelated to the
suppression of free expression; and [4] if the
i nci dent al restriction on alleged First

Amendnent freedons is no greater than 1is
essential to the furtherance of that interest.

391 U. S. at 377.

Qur court has reviewed SOB licensing and | ocation provisions
under the Renton test. See, e.g., Wodall v. Cty of El Paso, 49
F.3d 1120, 1122-27 (5th Cr.) (1000-foot | ocation provision), cert.
denied, 516 U S. 988 (1995); Gand Brittain, Inc. v. Gty of
Amarillo, 27 F.3d 1068, 1069-70 (5th Cr. 1994) (per curiam (1000-
foot location provision); TK's Video, Inc., 24 F.3d at 707-11
(l'icensing, information di scl osure, and i nternal |ayout provisions);

Lakel and Lounge of Jackson, Inc. v. Cty of Jackson, 973 F.2d 1255,



1257-60 (5th CGr. 1992) (250-foot/1000-foot |ocation and I|ight-
i ndustrial zoning provisions), cert. denied, 507 U S. 1030 (1993).

We have subsequently revi ewed a public nudity ordi nance and “no
touch” provision under the OBrien test. See J& Entnmit, Inc., 152
F.3d at 369-78; Hang On, Inc. v. Gty of Arlington, 65 F.3d 1248,
1253-55 (5th GCr. 1995).

Clark v. Conmmunity for Creative Non-Viol ence, 468 U. S. 288, 298
(1984), noted the tests’ simlarities: “IOBrien’s] four-factor
standard ... for validating a regul ati on of expressive conduct
is little, if any, different from the standard applied to tine,
pl ace, or manner restrictions”. |In fact, in Barnes v. 3 en Theatre,
Inc., 501 U S 560 (1991), concerning a challenge to a public
i ndecency |law brought by two nude dancing establishnments, a
plurality of the Court suggested the tests are interchangeabl e:

The “tinme, place, or manner” test was devel oped
for evaluating restrictions on expression
taki ng pl ace on public property which had been
dedi cated as a “public forum” al though we have
on at | east one occasion applied it to conduct
occurring on private property. See Renton v.
Pl ayti me Theatres, Inc., 475 U S. 41 [(1986)].
In Cark we observed that this test has been
interpreted to enbody nuch the sane standards
as those set forthin United States v. O Brien
and we turn, therefore, to the rule enunciated
in OBrien.
ld. at 566 (plurality opinion; internal citations omtted).

The district court apparently applied Renton in review ng the

| ocation provision; for the others, OBrien. Because neither side
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takes issue with the particular test applied to each of the
respective provisions, we wll proceed as did the district court.
In any event, our holding for each provision is the sanme under
either test.

1

The district court held the |l ocation provisionunconstitutional
for want of relevant evidence of secondary effects: “Although the
County relie[d] upon many studies of secondary effects of other
cities, none of the studies [has] any rel evance to the problemfaced
by Wchita County” in an wunincorporated, rural area with few
residential dwellings. LLEH, 121 F. Supp. 2d at 521 (enphasis
added) .

The County’s interest, asidentifiedinthe Order’s preanbul ary
| anguage, concerns conbating SOBs' deleterious effects and
protecting the health, safety, and wel fare of SOB patrons and County
citizens. “Alocal governnment’s interest in preserving the quality
and character of nei ghborhoods and urban centers can, if properly
set forth, support restrictions on ... adult entertainnment.” J&B
Entmit, Inc., 152 F.3d at 371 (citing Renton, 475 U. S. at 50). “In
setting forth this interest, a |ocal governnment may place great
wei ght upon the experiences of, and studies conducted by, other
| ocal governnents, as well as opinions of courts from other
jurisdictions.” 1d. (citing Renton, 475 U. S. at 51).

The First Anmendnent does not require a city,
bef ore enacting such an ordi nance, to conduct
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new st udi es or produce evidence i ndependent of
t hat al ready generated by other cities, so |ong
as whatever evidence the city relies upon is
reasonably believed to be relevant to the
problem that the city addresses.

Renton, 475 U. S. at 51-52 (enphasis added).

The district court held, and LLEH nmai ntai ns, that the County’s
reliance on studi es of secondary effects in urban areas is rendered
i rrel evant by the rural characteristics of the County’s
uni ncor porated areas, particularly the | ow popul ati on and dearth or
absence of residences, schools, daycare centers, churches, and
pl aygrounds in the area around Babe’s.

To the extent the district court focused on the area in Babe's
imediate vicinity, the court erred. “Regul ations that burden
speech incidentally or control the tine, place, and nmanner of
expression nust be evaluated in terns of their general effect.”
United States v. Albertini, 472 U S. 675, 688-89 (1985) (enphasis
added). Moreover, “[t]he First Anendnent does not bar application
of a neutral regulation that incidentally burdens speech nerely
because a party contends that allowing an exception in the
particular case will not threaten inportant governnent interests.”
|d. at 688 (enphasis added; citing Cark v. Community for Creative
Non- Vi ol ence, 468 U.S. 288, 296-297 (1984)).

Even if the area i medi ately surroundi ng Babe’s were the only
area in question, the studies relied upon by the County were still

relevant. The secondary effects that urban areas have experienced
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(well docunented in the relied-upon studies) are precisely what the
County is attenpting to avoid. This is evinced by the Oder’s
preanbul ary | anguage. For exanple, the County sought to “mnimze
and control ... adverse effects” and “deter the spread of urban and
rural blight”. (Enphasis added.)
Accordingly, it is logical that the County would: (1) review
the experiences of urban areas, as discussed in the studies; (2)
consi der what neasures those areas have enpl oyed to conbat secondary
effects; and (3) tailor those corrective neasures to the County’s
needs. By so doing, the County may, in its continued growth and
devel opnent, successfully sidestep many of the probl ens encountered
by urban areas. In this respect, the relied-upon studies are
“reasonably believed to be relevant” to the problens the County
seeks to address. See Renton, 475 U. S. at 51.
2.

The district court held the six-foot buffer and 18-inch stage

hei ght provisions violated OBrien's fourth prong: “i nci dent a
restrictionon ... First Amendnent freedons [can be] no greater than
is essential to the furtherance of that interest”. OBrien, 391
U s at 377.

LLEH stipulated that the Order satisfies the first and second
O Brien prongs; and, the district court held these two provisions
satisfied the third. See LLEH 121 F. Supp. 2d at 522-23. (The

district court also held these provisions, along wth the
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demar cation provision discussed infra, void for vagueness because
they apply to “partially nude” performances w thout defining that
term The County does not contest this holding. The district court
suggested that “the County can renedy this sinply by defining the
phrase, ‘Partially Nude’ as it has already done with ‘Nudity or
State of Nudity’ and ‘ Sem -nude[,]’ ", id. at 524; the County stated,
at oral argunent, that it intends to do so.)
a.

Concerni ng the buffer provisionand O Brien’s fourth prong, the
district court stated: “[T]he regulation nust go only so far as is
required to achieve the stated i nterest of deterring sexual contact
and touching”. 1d. at 523-24 (enphasis added). It determned: the
provi sion “would effectively close the club”, id. at 523 n. 19; and,
accordingly, only a less restrictive, three-foot buffer would be
constitutional, id. at 524.

The district court’s analysis runs contrary to the principle
that “an incidental burden on speech is no greater than is
essential, and therefore is perm ssible under OBrien, so long as
the neutral regulation pronotes a substantial governnment interest
that would be achieved less effectively absent the regulation”.

Al bertini, 472 U S. at 689 (enphasis added); see also Ward v. Rock

Agai nst Racism 491 U S. 781, 798-99 (1989). “[S]uch regul ations
[are not] invalid sinply because there is sone inaginable
alternative that m ght be |ess burdensone on speech”. Al bertini
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472 U. S. at 689. Moreover, “[t]he validity of such regul ati ons does
not turn on a judge’s agreenent with the responsi bl e deci si on naker
concerning the nost appropriate nmethod for pronoting significant
governnment interests”. | d. Nor does it turn on “the degree to
whi ch those interests should be pronpted”. Ward, 491 U S. at 800.

In addition, the district court’s finding that the six-foot
buffer would effectively close Babe’s is not controlling. “The
[ provi sion] does not ban all [partially or totally nude dancing],
but instead focuses on the source of the evils the [County] seeks
to elimnate ... and elimnates them without at the sane tine
banning or significantly restricting a substantial quantity of
speech that does not create the sane evils.” 1d. at 800 n.7. The
six-foot buffer may have a significant inpact on Babe’'s; but, as
noted supra, “[r]egulations that burden speech incidentally or
control the tinme, place, and manner of expression nust be eval uated
interns of their general effect”. Albertini, 472 U S. at 688-89
(enphasi s added; internal citation omtted); see also DLS, Inc. v.
Cty of Chattanooga, 107 F.3d 403, 413 (6th Cr. 1997) (review ng
asimlar six-foot buffer requirenent and noting that, to the extent
econom c inpact is considered in determ ning whether a regulation
is sufficiently narrow, “we consider the economc effects of the
ordinance in the aggregate, not at the individual level; if the
ordi nance were intended to destroy the market for adult cabarets,

it mght run afoul of the First Arendnent, but not if it nerely has
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adverse effects on the individual theater”). In this light, the
buffer provision satisfies OBrien’s narrow tailoring prong
b.

The district court held the 18-inch stage-height provision did
not satisfy OBrien's fourth prong: “The interest of deterring
sexual contact and touching has already been satisfied with the
three foot buffer zone [substituted by the district court for the
Order’s six-foot zone]. Accordingly, this requirenent is arbitrary
and does not serve the interest of the County in |ight of the three
foot buffer zone”. LLEH, 121 F. Supp. 2d at 524.

Again, it is not wwthin a court’s province to base its ruling
on its determnation of “the nost appropriate nethod for pronoting
[the] governnent interest[]”. Albertini, 472 U S. at 689. Because
the County’ s interests woul d be achi eved | ess effectively absent the
st age- hei ght provision, that provision satisfies OBrien's fourth
prong.

3.

The district court held the demarcation provision fails to
satisfy two of the O Brien prongs: the second, for want of
“evidence of secondary effects that this rule is intended to

aneliorate”, LLEH 121 F. Supp. 2d at 524 (enphasis added); and the

fourth, because it is not “narrow enough ... when [the court-
substituted] three-foot buffer zone is already in place”, id. at
525.
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“Qur appropriate focus is not an enpirical enquiry into the
actual intent of the enacting | egislature, but rather the existence
or not of a current governnental interest in the service of which
the chall enged application of the statute may be constitutional.”

Barnes v. den Theatre, Inc., 501 U S. 560, 582 (1991) (Souter, J.

concurring) (citing McGowan v. Maryland, 366 U S. 420 (1961)). (As
noted, LLEH stipulated that the Order satisfies the second prong.)

The demarcation provision is sinply a manifestation of the
buffer provision; it furthers the sane substantial interests and
merely gives definition to the buffer provision. Accordingly, it
i nposes no further restriction on speech. O Brien's second and
fourth prongs are satisfied.

4.

The district court held the unobstructed-view provisionis not
sufficiently narrow to satisfy OBrien’s fourth prong. Qur court
has upheld simlar provisions. At issue in TK s Video, Inc., 24
F.3d at 705, was, inter alia, a provision that provided:

The interior of the premses shall be
configured in such a manner that there is an
unobstructed view from a manager’s station of
every area of the prem ses to which any patron
is permtted access for any purpose excl uding
restroons.... The view required in this

subsection nust be by direct |ine of sight from
t he manager’s station

ld. at 723. After explaining that the provision was rel evant to an

interest in protecting against “illegal and unsanitary sexual
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activity”, we held: “The design and |ayout regulations narrowy
respond to a substantial governnental interest”. Id. at 711; see
also FWPBS, Inc. v. Gty of Dallas, 837 F.2d 1298, 1304 (5th Cr.
1988) (“[lI]n accordance with the prevailing view, ... the first
anendnent does not prohibit the Gty of Dallas fromrequiring that
viewi ng booths in adult theatres be open”.).

The district court focused on the particular hardshi ps that
m ght arise out of conpliance with the unobstructed-view provi sion.
After discussing howcostly conpliance woul d prove, the court noted
LLEH had voluntarily installed surveillance caneras wth a nonitor
at the Babe’s manager’s station. The district court reasoned that,
if LLEH installed two additional caneras, along with additional
monitors at the manager’s station, the County’'s interest in |aw
enforcenent could be served. Consequently, it concluded, the
provi sion was not sufficiently narrow to satisfy OBrien’s fourth
pr ong.

Again, a regulation with incidental burdens on speech is not
invalid “sinply because there is sone inagi nable alternative that
m ght be | ess burdensone on speech”. Albertini, 472 U S. at 689.
Such a regulation satisfies OBrien’s fourth prong “so |l ong as the
neutral reqgulation pronotes a substantial governnent interest that
woul d be achieved | ess effectively absent the regulation”. 1d. at

689 (enphasi s added).
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At trial, the County asserted “that caneras can be mani pul at ed
and the[ir] imges [can be] msleading”. LLEH, 121 F. Supp. 2d at
528. The court dism ssed this point because the County “fail[ed]
to show the Court how a view fromone side of a cromded room ‘wth
the naked eye,’” can be any |less m sl eading”. | d. We concl ude,
however, that the County’s interest would be achieved |ess
effectively absent the unobstructed view provision.

Moreover, as noted, the “[r]egulations that burden speech
incidentally or control the tine, place, and manner of expression
must be evaluated in ternms of their general effect”. Albertini, 472
U S at 688-89 (enphasis added; internal citation omtted). The
district court erred to the extent it focused on the inpact the
unobstructed view provi sion had on Babe’s al one.

5.

The disclosure provision held violatiave of OBrien's fourth
prong requires that, in order to obtain the necessary enployee
identification badge to work at a SOB, the applicant provide certain
information to the Sheriff, including, inter alia, “the city,
county, and state of each of the applicant’s residences for the
three (3) years immedi ately preceding the date of the application
indicating the dates of each residence and including the present
mai ling address of the applicant”. (Enphasi s added.) The

application form used by the Sheriff to collect the information
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enpl oys that sane | anguage, then provides spaces to |list the date
and applicant’s address.

At trial, a Sheriff’s representative answered “yes” when asked
if the application formrequests “the current residential address
of the applicant”. Wt hout explanation, the district court
determ ned the disclosure provision and/or the application itself
required the applicant to list not only the “current address [ but
al so] phone information” and held that the requirenent to |list such
information “is not narrowy tailored to advance the County’s
interest”. LLEH, 121 F. Supp. 2d at 525 (enphasis added). (LLEH
mai nt ai ns t he district court al so hel d t he provi si on
unconstitutionally overbroad. The court ruled solely onthe OBrien
narrowness prong. |d. at 525 n. 23.)

Nei ther the provision nor the application form requests a
t el ephone nunber. As to the address, the County has repeatedly
conceded that applicants should not have to list their current
residential address. WMoreover, counsel for the County confirned at
oral argunent here that the County plans to anend the provision in
this regard. Inthe light of these concessions, it is not clear why
the County raised the disclosure provision as an issue on appeal.
In any event, we need not reviewthis aspect of the district court’s
opi nion. W understand the district court’s holding as pertaining
only to a current residential address and tel ephone nunber.

6.
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The injunction provision held unconstitutionally overbroad
states: “A person who violates [the Order] is subject to a suit to
enjoin operation of the enterprise”. (Enphasi s added.) The
provi sion authorizes the District Attorney “to file suit to enjoin
violation of [the Order]”. Relying on Universal Amusenent Co., |nc.
v. Vance, 587 F.2d 159, 168-73 (5th Cr. 1978), the district court
hel d t he provi sion overbroad because it “authorizes a suit to enjoin
free speech” or “to enjoin ... protected activity”. LLEH 121 F.
Supp. 2d at 527.

Uni ver sal Amusenent concerned a statute that provided:

The habitual wuse ... of any prem ses,
pl ace or building or part thereof, for any of
the follow ng uses shall constitute a public

nui sance and shall be enjoined at the suit of
either the State or any citizen thereof:

(3) For the comrercial rmanufacturing,
commer ci al di stribution, or commerci a
exhi bition of obscene material][.]
587 F.2d at 165 n.11. Qur court held the provision
“unconstitutional insofar as it authorizes injunctions against the
future exhibition of unnaned filns[,] ... for it anbunts to a prior
restraint on materials not yet declared obscene”. ld. at 169
(enphasi s added).
Uni versal Anmusenent is inapposite. The provision at issue here

aut horizes suit to enjoin “violations” of the provisions upheld in

this appeal. In the light of our above holdings, the risk of
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actions seeking to enjoin “free speech” or “protected activity” is
substantially dimnished, if not elimnated, because we have
concluded that the “speech” and “activity” at 1issue in the
provisions is properly regul ated. Any overbreadth in the injunction
provision is not “substantial ... inrelation to the [provision s]
plainly | egitimate sweep”. Broadrick v. Cklahoma, 413 U.S. 601, 615
(1973).
B

Approxi mately $43,000 was awarded pursuant to 42 US.C 8§

1988(b), which provides: “In any action or proceeding to enforce
a provision of section [1983] of this title, the court, in its
discretion, may allow the prevailing party ... a reasonable
attorney’s fee as part of the costs....” (Enphasis added.) The

County requests that we either vacate the award or remand for
reconsi derati on.

“I'Al plaintiff ‘prevails’ when actual relief on the nerits of
his claim materially alters the legal relationship between the
parties by nodifying the defendant’s behavior in a way that directly
benefits the plaintiff”. Farrar v. Hobby, 506 U S. 103, 111-12
(1992) (enphasis added). In the light of our disposition of this
appeal, the only points on which LLEH m ght be considered to have
“prevailed” are: (1) in having the term“partially nude” adjudged
vague (it is unclear whether the County conceded this at trial); (2)

in having it adjudged that the County may not request a current
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residential address, which it conceded pre-trial; and (3) in having
a provision (not at issue here) pertaining to on-prem ses al cohol
consunption adj udged preenpted by Texas | aw, which the County al so
apparently conceded pre-trial. Because the district court is better
suited to determ ne both whether LLEH is a prevailing party in the
i ght of our resolution of this appeal and what, if any, fees would
be reasonabl e, we vacate the award and remand for reconsideration.
L1,

For the foregoing reasons, we REVERSE the district court’s
holdings as to the Oder’s location, buffer, stage-height,
demar cati on, unobstructed-view, and injunction provisions. W do
not reach its holdings on either the vagueness of the term

“partially nude” or the disclosure provision. W VACATE the fees
and expenses award. This case is REMANDED for further proceedi ngs
consistent with this opinion, including entry of judgnent on the
merits and reconsideration of fees.

JUDGVENT ON THE MERI TS AFFI RVED i n PART, REVERSED in PART;

JUDGVENT AWARDI NG ATTORNEY' S FEES and EXPENSES VACATED
REMANDED
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