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UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 00-11173

EMERSON EDWARD RUDD,

Peti ti oner- Appel | ant,
VERSUS
GARY L. JOHNSON, DI RECTOR OF THE TEXAS DEPARTMENT

OF CRIM NAL JUSTI CE,

Respondent - Appel | ee.

Appeal fromthe United States District Court
For the Northern District of Texas

June 28, 2001

Before DAVIS, JONES, and DeM3SS, Circuit Judges.
DeMOSS, Circuit Judge:

Appl i cant - Appel | ant Enmerson Edward Rudd, a Texas death row
i nmat e, whose petition for habeas corpus relief and request for a
Certificate of Appealability (“COA") were both denied by the
federal district court, nowseeks a COAfromthis Court pursuant to

28 U.S.C. 8§ 2253(c)(2). For the reasons set forth bel ow, we deny

Rudd’ s application for a COA



| . BACKGROUND

On the evening of Septenber 2, 1988, Rudd and three others
robbed a Captain Ds restaurant in Dallas, Texas. During the
course of the robbery, Rudd intentionally shot one of the
restaurant’s managers when that manager told Rudd that Captain D's
had no | arge anmounts of noney. The manager died | ater that night
at a local hospital. After robbing the Captain D's, Rudd and his
cohorts comm tted anot her aggravat ed robbery at anot her restaurant.

Rudd was ultimately tried and convicted of capital nurder in
state court. He was sentenced to death, and the Texas Court of
Crimnal Appeals affirmed his conviction on direct appeal. Rudd
filed atinely post-conviction wit of habeas corpus with the tri al
court under Article 11.071 of the Texas Code of Crim nal Procedure.
The trial court entered findings of fact and conclusions of |aw
adverse to Rudd, which the Court of Crimnal Appeals adopted.
Thereafter, Rudd filed his federal petition for wit of habeas
corpus on May 1, 1998. The district court referred the matter to
a magi strate judge. On Septenber 8, 2000, the district court
adopted the nagistrate judge’'s report and recomendation that
Rudd’ s petition be denied. Rudd filed his notice of appeal and
notion for a COA on Cctober 12, 2000. The district court denied
t he COA request on Novenber 13, 2000. As aresult, Rudd filed the
instant application for a COA on January 3, 2001.

I'1. DI SCUSSI ON



Rudd filed his petition for a wit of habeas corpus on May 1,
1998. Consequently, it is governed by the provisions of the
Antiterrorismand Effective Death Penalty Act (“AEDPA’). See Lindh
v. Mirphy, 117 S. C. 2059 (1997). Under the AEDPA, before an
appeal fromthe dism ssal or denial of a § 2254 habeas petition can
proceed, the petitioner nmust first obtain a COA, which will issue
“only if the applicant has made a substantial show ng of the deni al
of a constitutional right.” See 28 U S.C. § 2253(c)(2). An
appl i cant makes a substantial show ng when he denponstrates that his
application involves issues that are debatable anong jurists of
reason, that another court could resolve the issues differently, or
that the issues are suitable enough to deserve encouragenent to
proceed further. See Clark v. Johnson, 202 F.3d 760, 763 (5th
Cr.) (citing Drinkard v. Johnson, 97 F.3d 751, 755 (5th Cr.
1996), overruled in part on other grounds, Lindh, 117 S. C. 2059),
cert. denied, 121 S. C. 84 (2000). Specifically, if a district
court rejects a prisoner’s constitutional clains onthe nerits, the
appl i cant nust denonstrate that reasonable jurists would find the
district court’s assessnent of the constitutional clains debatable
or wong. See Slack v. McDaniel, 120 S. C. 1595, 1604 (2000). |If
the district court denies a habeas petition on procedural grounds
W t hout reaching the prisoner’s underlying constitutional claim
then a COA should issue when the prisoner shows, at |east, that

jurists of reason would find it debatable whether the petition



states a valid claimof the denial of a constitutional right and
that jurists of reason would find it debatabl e whether the district
court was correct in its procedural ruling. 1d. But because the
present case involves the death penalty, any doubts as to whet her
a COA should issue nust be resolved in Rudd’'s favor. See Cark

202 F.3d at 764.

Unl ess rebutted by clear and convincing evidence, a state
court’s determnation of a factual issue shall be presuned to be
correct. See 28 U.S.C. 8§ 2254(e)(1); Davis v. Johnson, 158 F.3d
806, 812 (5th Cr. 1998). The presunption is particularly strong
when the state habeas court and the trial court are one and the
same. See Clark, 202 F.3d at 764.

In his application, Rudd presents three issues for which he
seeks a COA: 1) whether he was deni ed due process when he was not
permtted access to the State’s file; 2) whether he was denied his
constitutional rights by the trial court’s jury instructions at the
puni shment phase; and 3) whether he was denied the effective
assi stance of counsel by his trial counsel’s alleged failure to
elicit crucial mtigating testinony from two wtnesses at the
puni shnment stage of trial. W now address those issues in |ight of
t he standards for the issuance of a COA.

A Access To The State’'s Case File
Rudd first argues that he was deni ed due process when he was

not permtted access to the State’'s case file during his state



habeas proceeding. Subsunmed within this argunent is another claim
that the Court of Crimnal Appeals’ routine denial of notions to
conpel wthout prejudice to fileintrial court effectively denies
equal protection of the laws and creates unequal results because
individual trial courts now have the discretion to determ ne
whet her defendants shoul d have access to the State’s case files.
We cannot grant Rudd a COA on this two-pronged i ssue. A long
line of cases fromour circuit dictates that “infirmties in state
habeas proceedi ngs do not constitute grounds for relief in federal
court.” Trevino v. Johnson, 168 F.3d 173, 180 (5th Cr.) (quoting
Hal | mark v. Johnson, 118 F. 3d 1073, 1080 (5th Cir. 1997)) (internal
quotation marks omtted), cert. denied, 120 S. C. 22 (1999);
Ni chols v. Scott, 69 F.3d 1255, 1275 (5th Cr. 1995); Duff-Smth v.
Collins, 973 F.2d 1175, 1182 (5th Cr. 1992); MIlard v. Lynaugh,
810 F.2d 1403, 1410 (5th Gr. 1987); see also Vail v. Procunier,
747 F.2d 277, 277 (5th Cr. 1984). That is because an attack on
the state habeas proceeding is an attack on a proceedi ng col | ateral
to the detention and not the detentionitself. N chols, 69 F.3d at
1275. Rudd does not question the unavailability of the State's
case file during the trial, but rather, its unavailability during
hi s state habeas proceeding. Accordingly, his challenge is nerely
an attack on infirmties in the state habeas proceeding and is
forecl osed by our circuit precedent. Hence, Rudd has not nmde a

substantial showi ng of the denial of a constitutional right, and



his application for a COA on his first issue is denied.
B. Jury Instructions

In his second i ssue for which he seeks a COA, Rudd argues t hat
he was denied his constitutional rights by the trial court’s jury
instructions at the punishnent phase.! This claimis also two-
headed. First, Rudd nmaintains that the jury instructions violated
the Ei ghth Amendnent doctrine of heightened reliability because
they did not provide the jury with any gui dance about the neaning
of alife sentence and, therefore, allowed the jury to specul ate
about the length of such a sentence. Second, he contends that the
jury instructions violated his due process rights. According to
Rudd, his entire argunent that he did not pose a future danger and,
t hus, should not be executed was prem sed on the State’ s alleged
failure to present evidence suggesting that he woul d be a danger in
prison society. But Rudd charges that the trial court’s jury
instructions induced the jury to speculate about Rudd s parole
eligibility. As aresult, the future dangerousness issue extended
to free society, and Rudd contends that he should have been
af forded the opportunity to rebut the State’s argunent by show ng
the jury that he would not have been eligible for parole for at

| east fifteen years.

!According to Rudd, the trial court’'s failure to instruct on
parole eligibility, i.e., define “life in prison,” spurred
specul ation on the part of the jury. I n addition, he naintains
that the trial court’s definition that society “al so includes the
Texas Departnent of Corrections,” induced the jury to include free
society and to specul ate about parole.
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To support his claim Rudd principally relies on Simmons v.
South Carolina, 114 S. C. 2187 (1994). In Simons, a death
penalty case, a plurality of the Suprenme Court observed that “where
the defendant’s future dangerousness is at issue, and state |aw
prohi bits the defendant’s rel ease on parole, due process requires
that the sentencing jury be infornmed that the defendant is parole
ineligible. ”? ld. at 2190. It, however, did not delve into
situations, such as here, where parole nmay be available. 1d. at
2196. A conpelling reason for the plurality’s holding was that
“[t] he Due Process Cl ause does not allow the execution of a person
‘“on the basis of information which he had no opportunity to deny or
explain.’” ld. at 2192. More precisely, the plurality was
concerned that the jury instructions in Sinmmons created a m staken
under standi ng on the part of the jury that it could only sentence
the defendant to death or sentence himto a limted period of
i ncarceration. ld. at 2193. As that was a false choice, the
defendant had to have the opportunity to deny or explain his
situation by proffering an instruction that he was ineligible for
parole. 1d.

Here, the jury did not confront a fal se choice that needed to

be denied or explained. Under Texas |aw, Rudd woul d have been

2This quote is fromthe plurality opinion by Justice Bl ackmun,
but Justice O Connor’s concurrence, in which Chief Justice
Rehnqui st and Justice Kennedy joined, also accepts this hol ding.
Simons, 114 S. C. at 2201.



eligible for parole after serving fifteen years in prison.
Contrary to Simons, the jury would not have been mistaken if it
believed that it could only sentence Rudd to death or to alimted
period of incarceration. And a jury instruction on Rudd s parole
eligibility woul d not have deni ed or expl ai ned the State’ s argunent
that Rudd was a future danger to free society.® Unlike in Simons,
where the defendant was ineligible for parole and had virtually no
chance of being released from prison, a jury instruction in the
instant case would not have explicitly denied or rebutted the
State’s argunent that Rudd was a future danger to free society
because Rudd woul d have been eligible for parole. Al though Rudd
believes that information about his parole eligibility after
fifteen years could have nade a great deal of difference, “how the
jury’s know edge of parole availability will affect the decision
whether or not to inpose the death penalty is speculative.”
Simons, 114 S. C. at 2196. In fact, a jury instruction on parole
eligibility could just as well have reinforced the State’ s argunent
about future dangerousness because Rudd woul d have been eligible
for parole at the fairly young age of thirty-three.

Li kewi se, we found Simmons unavailing in a case simlar to

Rudd’ s. See MIler v. Johnson, 200 F.3d 274 (5th Cr.), cert.

denied, 121 S. C. 122 (2000). In MIler, the defendant argued

jInterestingly, Rudd's appellate brief states that his tria
counsel virtually conceded that Rudd would be a danger in free
soci ety.



that, “had the jury been infornmed that a life sentence would
require him to spend fifteen calendar years in prison before
becoming eligible for parole, a nenber of the panel coul d have been

convi nced that he woul d not pose a future danger.” |d. at 290. W
noted that “Simmons requires that a jury be infornmed about a

defendant’s parole ineligibility only when (1) the state argues
t hat a defendant represents a future danger to society, and (2) the
defendant is legally ineligible for parole.” 1d. at 290. (enphasis
added). Because Simons is distinguishabl e and because Rudd fails
to cite any other cases directly supporting his position, we return

to our |ong-held precedent that nei t her the due process clause
nor the Ei ght h Arendnent conpel s instructions on parole in Texas.'”
ld. at 291 (quoting Johnson v. Scott, 68 F.3d 106, 112 (5th Gr.
1995)). Accordingly, we see no substantial show ng of the deni al
of a constitutional right based on the trial court’s jury
instructions at the puni shnment phase and deny Rudd’ s request for a
COA on his second issue.

C. | nef f ective Assistance O Counsel

Rudd’ s final issue for which he seeks a COA concerns his tria

counsel's alleged failure to elicit crucial mtigating testinony
fromtwo witnesses at the punishnment stage of trial. Specifically,
he charges that his counsel failed to elicit from his cousin

Tanekka Whi tnore and his sister Aivia Rudd certain testinony about

his father’s inproprieties, including raping and abusing his



nmot her, stealing from the famly, and being found in bed wth
anot her wonman. Because of that purported failure, Rudd argues that
his counsel was ineffective under the standard announced in
Strickland v. Washington, 104 S. C. 2052 (1984).°

To satisfy the Strickland standard, a defendant nust show 1)
that his counsel’s perfornmance was deficient and 2) that the
deficient performance prejudiced his defense. Id. at 2064. Having
reviewed pertinent portions of the record and in light of the
deferential standard of review accorded the state habeas court’s
findings, we conclude that Rudd has not nmade out a substanti al
show ng that his Sixth Arendnent right to counsel was viol at ed.

Several individuals testified on behalf of Rudd at the
puni shment phase, including Wiitnore and divia Rudd. Bot h of
t hose wonen recount ed how Rudd cane froma di sadvant aged background
and had suffered physical abuse from his father. Mor eover,
testinony at trial indicated that Rudd grew up in an environnent
full of drugs, prostitution, and violence. Thus, Rudd s counsel
devoted a substantial anmount of attention and resources to draw a
pi cture of Rudd’s inpoverished chil dhood and i nadequat e parenti ng,
which are the sane things that Witnore’s and divia Rudd’ s

testi nony woul d have support ed.

“Rudd further asserts that his counsel’s failure to present this
mtigating evidence prevented appel |l ate review of whether Article
37.071 of the Texas Code of Crim nal Procedure was unconstitutional
as applied to him
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Here, the fact that not every item of so-called mtigating
evidence was not provided to the jury does not make Rudd’' s
counsel s performance deficient, especially when there is no proof
that either Whitnore or AQivia Rudd tol d Rudd’ s counsel everyt hing.
Rudd responds that we should not place the onus on the w tnesses
for failing to cone forth with all of the mtigating evidence.
According to him a w tness does not choose what she will testify
to, but only answers questions propounded by the counsel; hence,
the burden should be on the counsel to ask the appropriate
questions and to elicit information in support of the defendant’s
case. But when the record undeniably reveals that trial counse
attenpted to elicit information simlar to that which was wi thheld
and the witnesses do not testify to those other itens or fail to
di scl ose them we cannot fault trial counsel for not providing
every piece of evidence renotely connected to mtigation.

Furthernore, Rudd has not substantially shown that prejudice
resulted from his counsel’s perfornmance. The substance of
Wiitnmore’s and divia Rudd’'s new testinony was essentially
presented to the jury. They would have been cunul ati ve and woul d
not necessarily have resulted in a life sentence rather than a
deat h sentence.

As Rudd’'s counsel’s performance was neither deficient nor

prejudicial, we deny a COA on his third and final issue.
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I11. CONCLUSI ON
Rudd has failed to nake a substantial show ng of the denial of
a constitutional right with respect to the three issues raised in

his application for a COA; therefore, his application is DEN ED.
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