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UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-11034

RAN- NAN | NC., doi ng business as Vinces Inports, doing
busi ness as GQuy’'s Drive In #3,

Pl ai ntiff-Appellee,
vVer sus

GENERAL ACCI DENT | NSURANCE COVPANY OF AMERI CA
al so known as CGU | nsurance Conpany,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas

May 24, 2001

Bef ore JONES, DeMOSS and BENAVI DES, Circuit Judges.
Per Curiam

This contractual dispute arises from an “Enpl oyee
Di shonesty Coverage” insurance policy issued by Appellant GCeneral
Acci dent | nsurance Conpany (“General Accident”) to Appell ee Ran-
Nan, Inc. (“Ran-Nan”). The district court concluded that Ran-Nan
was the victimof two separate “occurrences” of enpl oyee di shonesty
and that General Accident had breached the insurance contract by

refusing to conpensate Ran-Nan for both incidents. Because the



district court properly interpreted the term “occurrence” under
Texas law, we affirm

Ran- Nan operates a convenience store in Plano, Texas,
whi ch includes a Western Uni on and check cashi ng busi ness. Ran-
Nan purchased Enployee D shonesty Coverage blanket insurance
policies issued by General Accident. Each policy had a limt of
$25,000 with a $500 deductible. The events in question occurred
over the course of policies running from April 10, 1996 to Apri
10, 1997 (the fourth renewal policy) and from April 10, 1997 to
April 10, 1998 (the fifth renewal policy).

Toward the end of 1997, Ran-Nan’s owners becane aware
that the store was the victi mof enpl oyee di shonesty and submtted
a claimto General Accident. Two Ran-Nan enpl oyees, Robert Giffis
and Angela Patillo, caused |osses through entirely independent
t hefts. Robert Giffis stole a total of $32,250.00, and Angel a
Patillo stole a total of $31,600.00. The thefts occurred during
both the fourth and fifth renewal periods in approximtely
proportionate anounts.

In response to Ran-Nan’ s claim General Accident paidthe
policy limt less the deductible on the fifth renewal, but it
refused to pay anything on the fourth renewal despite the fact that
much of the theft had occurred during the earlier policy period.
Ceneral Accident reasoned that there had only been one “occurrence”

of enpl oyee di shonesty within the neaning of the policy.



Ran- Nan sued General Accident for breach of contract! and
General Accident renoved the case to federal district court on
di versity grounds. The district court held that there were two
separate “occurrences” of enpl oyee di shonesty and that Ran-Tan was
entitled to recover for both. It therefore awarded Ran-Nan the
anount due under the fourth renewal policy. GCeneral Accident now
appeal s.

Dl SCUSSI ON

The interpretation of the word “occurrence” as used in

the insurance contract is a question of |aw. See Rutgers State

Univ. v. Mrtin Wodlands Gas Co., 974 F.2d 659, 661 (5th Gr.

1992). This court reviews questions of |aw de novo. See Enpire

Fire and Marine Ins. Co. v. Brantley Trucking Co., 220 F.3d 679

(5th CGr. 2000). In this diversity case governed by Texas | aw, an
i nsurance contract is analyzed by the sanme rules as other

contracts. Upshaw v. Trinity Cos., 842 S . W2d 631, 633 (Tex.

1992). Whil e “occurrence” has often been construed in genera
liability policies, there appear to be few cases interpreting the
termin enpl oyee di shonesty policies.

The General Accident policy, Iike many sim |l ar policies,

states that an “occurrence” is “all loss caused by, or involving,

!Ran- Nan al so asserted a bad faith denial of coverage, but it
has not cross-appealed the district court’s adverse sunmary
j udgnent on that claim



one or nore ‘enployees,’ whether the result of a single act or
series of acts.”

In arguing that there was but one *“occurrence” of
enpl oyee di shonesty. General Accident urges that there was only
one | oss, specifically Ran-Nan’s | oss of a single sumof cash. The
conpany also argues that the “involving one or nore enpl oyees”
clause of the “occurrence” definition neans that regardless how
many enpl oyees steal fromthe insured, there was only one | oss of
cash and therefore only one “occurrence.” The nore natural reading
of the policy, however, is that the “involving” clause signifies
that a group of enpl oyees conspiring together to steal.

General Accident invokes Bethany Christian Church v.

Preferred R sk Mutual |nsurance Conpany, 942 F. Supp. 330, 335 (S. D

Tex. 1996) (applying Texas law), in which a federal nmagistrate
judge found that a church enpl oyee’s series of thefts of cash over
the course of three different renewal periods of an enployee
di shonesty insurance policy was a single “occurrence.” The
policies in Bethany and in this case contained identical
definitions of “occurrence.” W find this case distinguishable.
First, Bethany is critically different from this case
because it involved a series of thefts by a single enployee,
whereas the present dispute involves i ndependent pilfering schenes
by two different enpl oyees working separately. To accept General
Accident’s proffered definition of “occurrence” this court would
have to find that the independent nature of these two series of
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thefts is irrelevant and that one loss with two unrel ated causes i s
one “occurrence.” The nore natural readi ng of the policy, however,
is that the ®“involving” clause signifies a group of enployees
conspiring together to steal is a single “occurrence.”

Second, Texas |aw does not support the definition of
“occurrence” proffered by General Accident because “the proper
focus in interpreting ‘occurrence’ is on the events that cause the
injuries and give rise to the insured’ s liability, rather than on

the nunber of injurious effects.” HE Butt Gocery Co. v.

National Union Fire lInsurance Co., 150 F.3d 526, 530 (5th Gr.

1998) (applying Texas |aw). The few Texas cases that have
addressed this issue apply a “cause” analysis in determning
whet her a set of facts involves one or several occurrences. See

&oose Creek Consol. ISD v. Continental Cas. Co., 658 S.W2d 338,

339 (Tex. App. 1983--Houston [1st Dist.], no wit) (holding that
“wWhere there are two fires at two different places wth two
separate causal factors, there are two | oss occurrences.”). This
“cause” approach to analyzing the nunber of “occurrences” is
utilized by the great mpjority of courts and jurisdictions

nati onwi de. See Transport | nsurance Co. v. Lee Wy Mtor Freight,

Inc., 487 F.Supp. 1325, 1330 (N.D. Tex. 1980) (catal oging |aw of
ot her jurisdictions). This court has also utilized the “cause”
met hod when determ ni ng the nunber of “occurrences” under a general

liability insurance policy and Texas law. Maurice Pincoffs Co. v.




St. Paul Fire and Marine I nsurance Co., 447 F.2d 204, 206 (5th Cr

1971) .
Ceneral Accident contends that decisions utilizing

“cause” analysis such as HE Butt and Murice Pincoffs are

di stingui shable as construing of general liability insurance
policies instead of enployee dishonesty insurance policies. Not
only does the conpany neglect to cite any authority supporting this
contention, but it also fails to explain why, in determning the
nunber of “occurrences”, enpl oyee di shonesty policies are different
than general liability policies. It is true that no Texas case
specifically applies “cause” analysis to enployee dishonesty
policies, but this wdely accepted nethod for calculating the
nunber of “occurrences” is consistent with the general principles
of Texas | aw.

On the facts before us, two i ndependent causes exist for
Ran-Nan’s total | oss. Because there are two causes, there have
been two “occurrences” of enpl oyee di shonesty. Ran-Nanis entitled
to recover for both occurrences. The district court correctly
concluded that Ran-Nan should be awarded $24,500 for the
“occurrence” during the fourth renewal period of the policy in
addition to the $24,500 already paid to Ran-Nan for the
“occurrence” during the policy’'s fifth renewal period. The

district court’s judgnent is therefore AFFI RVED



