UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-11013

S| GRI D BRUMVE,
Peti ti oner- Appel | ant,
ver sus
| MM GRATI ON AND NATURALI ZATI ON SERVI CE, Department of Justi ce,
United States of Anerica; BOB SCHULTZ, |Immgration and

Nat ural i zation Airport Director; ANNE M ESTRADA, Dallas District

Director of the Immgration and Naturalization Service; JOHN

ASHCROFT, Attorney Ceneral of the United States of Anerica,

Respondent s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas

] Decenber 7, 2001
Bef ore DUHE, W ENER, and BARKSDALE, Circuit Judges.

RHESA HAVKI NS BARKSDALE, Circuit Judge:

Primarily at issue is whether, in habeas proceedi ngs, federal
courts can review an Inmmgration and Naturalization Service (INS)
decision that an alien is subject to expedited renoval, pursuant to
8 US. C 8§ 1225(b)(1)(A(i). Sigrid Brume, a German citizen, was
subj ected to such expedited renoval upon her attenpted reentry, on
a visitor visa, intothe United States. She contends the district
court erred in concluding it |acked jurisdictionto reviewthe INS
determ nation that she was subject to the statute, which nmandates

expedi ted renoval of certain undocunented aliens. Alternatively,



she asserts that, if the district court |acked such jurisdiction,
the statute is wunconstitutional, facially and as applied.
AFFI RVED,

l.

Brumme, a German native and citizen, has frequently
acconpani ed her husband on business trips to the United States. In
fact, she and her husband own a house in Tucson, Arizona. Brumme’s
nost recent visitor visa, issued on 6 Decenber 1995, was valid
t hrough Decenber 2005. |In March 2000, the Brumres returned to the
United States and received entry permts, valid through that
August . Shortly after arriving, Brumme’s husband was di aghosed
with cancer and began treatnent in Tucson.

Brunme returned to Germany on 11 July 2000 to visit her
mother. Returning to the United States 10 days | ater, Brunme was
questioned by an INS Imm gration Inspector at the Dallas/Ft. Wrth
Airport and acknow edged she had previously entered the United
States intending to becone an inm grant. (I'ntending inmgrants
generally require an “immgrant” visa — authorizing permanent
resi dence —as opposed to one of the various “noni mm grant” visas,
such as Brumme’s “visitor” visa —authorizing a tenporary stay for
busi ness or pleasure. See generally 8 U S.C § 1182(a)(7).)

The I nspector determ ned that Brumre did not possess a valid
unexpired i mm grant visa and i nfornmed her that her visitor visa did

not permt her to remain indefinitely in the United States.



According to the Inspector, the visitor visa required Brume to
make a significant departure by remai ning outside the United States
| onger than she renmined inside. Brunme acknow edged she
understood that the visitor visa did not permt her to remain in
the United States indefinitely; but she believed she could stay in
the United States, | eave for a short period, and return.

Based on Brume’'s adm ssion that she was an intended
i mm grant, and because she did not possess the requisite i nm grant
visa, the Inspector concluded that, pursuant to 8 US C 8§
1182(a)(7), Brumme was inadm ssible to the United States. That
section provides, in pertinent part: “[Alny immgrant at the tine
of application for admssion ... who is not in possession of a
valid unexpired immgrant visa, reentry permt, border crossing
identification card, or other wvalid entry docunent ... is
inadm ssible”. 8 U S C 8§ 1182(a)(7).

The Inspector ordered Brume renoved alnost imediately,
pursuant to 8 U S.C. 8§ 1225(b)(1)(A) (i), which provides:

If an immagration officer determnes that an

alien ... whois arriving in the United States
... is inadmssible under ... [8 US.C §]
1182(a)(7) ..., the officer shall order the

alien renoved fromthe United States w t hout
further hearing or review...

(Enphasi s added.) The I nspector also gave Brume a “Notice to
Alien Ordered Renpbved”, which “prohibited [her] from entering,

attenpting to enter, or beinginthe United States ... for a period



of 5 years fromthe date of [her] departure ... as a consequence of
[ her] having been found i nadm ssi bl e”.

The next day, Saturday, 22 July 2000, before Brumre departed
on a flight to Germany, she filed for habeas relief and a tenporary
restraining order against her renoval. That day, the district
court ordered the INS: to show cause why Brume was not entitled
to a hearing before an immgration judge; and to present Brunme
t hat Monday, 24 July. Brunme, however, was renoved on a flight
| ater that day (Saturday). Accordingly, she noved to hold the INS
in contenpt.

On 2 August 2000, the district court denied the contenpt
nmotion and di sm ssed the habeas petition and acconpanyi ng notion
for arestraining order. Concerning the habeas petition, the court
noted 8 U.S.C. 8§ 1252(e)(2), which |imts the scope of review in
such habeas proceedi ngs:

Judicial review of any determnation nade
under [8 U.S.C. 8] 1225(b)(1) ... is available
in habeas corpus proceedings, but shall be
[imted to determ nations of —

(A) whether the petitioner is an alien,

(B) whether the petitioner was ordered
renoved under such section, and

(C) whether the petitioner can prove by a
preponderance of the evidence that the
petitioner is an alien lawfully admtted for
per manent residence, has been admtted as a
refugee..., or has been granted asylum..



(Enphasi s added.) The court concluded the answers to those
guestions were uncontroverted.

The real issue Brumme asked the district court to address,
however, was whet her she was adm ssible or entitled to relief from
removal . The court held it was expressly precluded from
considering that question, in the light of 8§ 1252(e)(5), which
provi des:

In determning whether an alien has been
ordered renoved under [8 U S.C. 8] 1225(b) (1)
..., the court’s inquiry shall be limted to
whet her such an order in fact was issued and
whether it relates to the petitioner. There
shall be no review of whether the alien is
actually inadmssible or entitled to any
relief fromrenoval.
(Enmphasi s added.) Accordingly, the <court held it |acked
jurisdiction regarding the requested habeas relief.
.

INSv. St. Cyr, 121 S. C. 2271 (2001), deci ded approxi mately
one nonth before the district court’s judgnent in this case, bears
on Brume’ s appeal. Unlike the present case, however, St. Cyr did
not concern an alien subjected to expedited renoval. Rather, it
concerned a |awful permanent resident who was ordered deported
after pleading guilty to selling a controlled substance. Id. at
2275.

At issue in St. Cyr was whether the district court possessed
habeas jurisdiction to reviewthe Attorney General’s determ nation

“that [certain statutory] restrictions on discretionary relief from
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deportation ... do not apply to renoval proceedi ngs brought agai nst
an alien who pled guilty to a deportable crine before their
enactnment”. |Id. The INS asserted, inter alia, that 8 U S.C. 88§
1252(a)(1), (a)(2)(C, and (b)(9) —concerning judicial review of
non-expedited renoval orders generally, and of renoval orders
against crimnal aliens specifically —stripped the district court

of habeas jurisdiction to decide that issue.

The Court first reiterated the well-established pl ai n
st at enent rul e, which “requir|es] a clear st at enent of
congressional intent to repeal habeas jurisdiction”. St. Cyr, 121

S. C. at 2278-79. The Court then noted the lack of a plain
statenent —indeed, the | ack of any nention of habeas what soever —
in each of the provisions cited by the INS. 1d. at 2285-87. The
focus of those provisions, as the Court explained, is “judicia
review or “jurisdictionto review, as opposed to “habeas corpus”.
ld. at 2285. Because “judicial review', or “jurisdiction to
review, and “habeas corpus” have historically distinct neanings,
the INS cited provisions could not satisfy the plain statenent
rul e. ld. at 2285-87. Consequently, they did not strip the
district court’s jurisdiction under the general habeas statute, 28
U S C 8§ 2241. In dissent, and of significance for this case
Justice Scalia observed that, in the light of subpart (e)(2) of 8
US C § 1252 (“Judicial review of any determ nation nmade under [8

U S C 8] 1225(b) (1) ... is available in habeas corpus



proceedings....”), which was enacted contenporaneously with the
INS cited provisions, “[i]t is hard to i magi ne how Congress coul d
have made it any clearer that, when it used the term ‘judicia
revi ew in [the 1l1legal Imm gration Reform and | nmm grant
Responsibility Act of 1996] it included judicial review through
habeas corpus”. 1d. at 2295 (Scalia, J., dissenting).

The present case involves different statutory provisions than
those at issue in St. Cyr, as judicial review of expedited renoval
orders is governed by 8 U S.C. § 1252(e). See Li v. Eddy, 259 F. 3d
1132, 1134-36 (9th Gr. 2001) (noting judicial review vel non of
expedi ted renoval orders, restricted pursuant to 8 1252(e)(2), does
not concern the jurisdictional issues presented in St. Cyr).
Neverthel ess, it appears the district court considered the effect
vel non of St. Cyr. In its nmenorandum order, the district court
alternately concluded that, in the light of 8 U S.C. 88 1252(e)(2)
and (e)(5): “the scope of review of expedited renoval orders is

narrow ed]”; “the court |acks power to address [the] question”
of whether Brumme was adm ssible; and the court “does not have
jurisdiction over [the] habeas petition”. These varying references
to jurisdiction may well have been tuned to the holding in St. Cyr.
Li kewi se, although we alternate terns as statutory |anguage and
case law dictate, we treat the extent of review permtted by the
applicable statutory provisions as a jurisdictional issue. Inthis

regard, a dismssal for lack of subject matter jurisdiction is



reviewed de novo. E.g., Edwards v. Johnson, 209 F. 3d 772, 776 (5th
Cir. 2000).

The expedited renoval provisions at 8 U.S.C. 8§ 1225(b) (1) were
enacted as part of the earlier referenced Illegal Immgration
Ref orm and | nm grant Responsibility Act of 1996 (IIRIRA), Pub. L.
No. 104-208, 110 Stat. 3009-546. As noted, under the IIRIRA if an
i nspecting immgration officer determnes an alien arriving from
abroad is inadm ssible because of, inter alia, invalid
docunentation, the inspector “shall order the alien renoved from
the United States without further hearing or review. 8 US. C 8§
1225(b) (1) (A)(i). The statute provides additional procedures to
aliens who “indicate[] either an intention to apply for asylum..
or a fear of persecution”, 8 U S.C. 8§ 1225(b) (1) (A (i), (b)(1)(B)
and interim regulations afford additional procedures to persons
claimng the “status” of citizenship, |awful permanent residence,
or previous admssion as a refugee or asylee, 8 CFR 8
235.3(b)(5). Brumme does not claimadm ssion, however, under any
of these categories.

The I RIRA recognizes limted judicial review, in the United
States District Court for the District of Colunbia, of certain
challenges to the expedited renoval “systeni. 8 USC 8
1252(e) (3). The system has been challenged in that court on
various grounds, including the contention —akin to Brume’ s —t hat

expedited renoval should not apply when an alien’s travel



docunentation is facially valid. See Anerican Immgration Lawers
Ass’n v. Reno, 18 F. Supp. 2d 38 (D.D.C. 1998), aff’d, 199 F.3d
1352 (D.C. Gr. 2000). The district court held that plain |anguage
“refutes [the] argunent that inspecting immgration officers are
restricted [to making] determ nations of the ‘facial’ validity of
docunents”. Id. at 56.
A

The nub of Brumme’s contention is that the plain | anguage of
8 US C 8 1252(e)(2) —permtting habeas review of, inter alia,
“whet her the petitioner was ordered renoved under [§ 1225(b)(1)]”
— “permts the court to review whether [8 1225(b)(1)] was
applicable inthe first place”. She makes this contention, despite
Congress’ adnoni shnent that, as quoted earlier, in determning
whet her a habeas petitioner was ordered renoved under § 1225(b) (1),
“the court’s inquiry shall be limted to whether such an order in
fact was issued and whether it relates to the petitioner”. 8
US C 8 1252(e)(5) (enphasis added). Brumme attenpts an end run
around this |anguage; but the language is clear, and the matter
ends there. See Estate of Cowart v. Nicklos Drilling Co., 505 U. S.
469, 476 (1992) (“The controlling principle in this case is the
basi ¢ and unexceptional rule that courts nust give effect to the
cl ear neaning of statutes as witten.”).

In sum 88 1252(e)(2) and (5) are sufficient to satisfy the

plain statenent rule concerning habeas restrictions. E.g., St



Cyr, 121 S. C. at 2278-79. Along this line, St. Cyr opined: “we
do not think, given the | ongstandi ng distinction between *judici al
review and ‘habeas,’ that 8§ 1252(e)(2)’'s nention of habeas ... is
sufficient to establish that Congress intended to abrogate the
hi storical distinction between two terns of art in the inmgration
context”. 1d. at 2286 n.35 (enphasis added). Nevertheless, the
| anguage of 8§ 1252(e)(2) clearly operates, at the very least, to
limt the scope of review in a habeas proceeding involving
determ nati ons made under 8 1225(b)(1). Reviewof the issue Brume
presented to the district court, and which she presents on appeal,
does not fall within the scope of reviewpermtted by 8§ 1252(e)(2).

The Ninth Crcuit agrees. Post-St. Cyr, and in response to a
simlarly-situated habeas petitioner’s assertion that the district
court had jurisdiction to consider whether 8§ 1225(b)(1)(A) (i)
applied (the sane assertion Brumme nmakes), the Ninth Crcuit hel d:
“Wth respect to expedited renoval orders, ... the statute could
not be nuch clearer inits intent to restrict habeas review . Li,
259 F. 3d at 1134-35 (enphasi s added).

B

In district court, Brunmme’ s faci al and as-applied
constitutional challenges were not raised in her habeas petition,
menor andum i n support of that petition, notion to hold the INS in
contenpt, brief in support of the district court’s jurisdiction, or

suppl enental brief in support of jurisdiction. |Indeed, during the
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district court proceedings, the only reference to an alleged
constitutional violation occurredin the contenpt hearing, and only
then upon the court’s pronpting:

[ COURT]: \What Constitutional right or |aw or
treaty of the United States does Ms. Brumme
contend was violated in her case?

[ BRUMWE S COUNSEL] : O course, the b5th
Amendnent of the Constitution guarantees due
process, and the due process guarantees that
one not be submtted to detention or penalty
W t hout notice of grounds of the detention or
penalty. And in this case the statute gives
notice of certain acts that will result in
removal fromthe United States.

[ COURT] : Can you stop just a mnute? Wat
statute are you referring to there?

[ BRUMWE S COUNSEL] : Your honor, [I ani

referring to 8 United States Code Section

1225(B) (1) ([Al) (i)
This fl eeting, anorphous reference to the Fifth Anendnment —offered
only in response to prodding by the court in the contenpt
proceedi ng, not the nerits proceedi ng now bei ng revi ewed —does not
preserve the constitutional claimat issue. To the extent —if at
all — Brumme intended to nount a constitutional challenge in

district court, such claimis forfeited.” See, e.g., Nordgren v.

‘W& note, however, the holding of the United States District
Court for the District of Colunbia in Arerican I mmgration Lawers
Ass’ n, discussed supra:

Thus, in view of |long-standing precedent
holding that aliens have no due process
rights, the Court concludes that the alien
pl aintiffs here cannot avail thensel ves of the
protections of the Fifth Amendnent to
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Hafter, 789 F.2d 334, 339 n.4 (5th Cr.), cert. denied, 479 U S
850 (1986); Enmory v. Tex. State Bd. of Med. Examirs, 748 F.2d
1023, 1027 n.* (5th Cr. 1984).

That is not to say, however, that, had constitutional clains
been properly presented to the district court, the district court
woul d have had jurisdiction to hear them or that we could have
reviewed them As noted, 8 U S C 8§ 1252(e)(3)(A) provides:
“Judicial review of determnations under section 1225(b)”,
i ncluding “whether such section ... is constitutional”, “is
avai lable in an action instituted in the United States D strict
Court for the District of Colunbia”. (Enphasis added.) In any
event, we express no opinion as to jurisdiction, vel non, over
constitutional challenges to such expedited renoval s. Likew se, we
express no opinion as to the INS contention that the habeas
petition of a deported alien in Brumre’s circunstances i s nooted on
appeal .

L1l

For the foregoing reasons, the judgnent is

AFFI RVED.

guarantee certain procedures with respect to
their adm ssion. Therefore, plaintiffs’ due
process claimnust also be dism ssed.

18 F. Supp. 2d at 60, aff’d, 199 F.3d 1352 (D.C. Gir. 2000).
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